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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.'' 

Nos. 


29 


A 

ABANDONMENT. 

See  Absentee         •••  ...  .*»  •••  ■*• 

ABSENTEE. 

Absentee — Joint  holding — Abandonment — Adverse  possession — Indian 
Limitation  Act  XV  of  1877,  section  28,  articles  142  and  144  -Proposi- 
tions applicable  in  such  cases. — Plaintiff  sued  to  recover  certain  shares 
in  a  joiut  holding  from  defendants,  who  had  beeo  absent  and  whose 
ancestors  had  been  absent  from  the  village  for  a  very  long  period, 
alleging  that  defendants  liad  returned  lately  and  taken  possession  of 
the  shares,  the  right  to  which  had  lapsed  through  long  dispossession. 

Held,  that  in  such  a  case  the  circumstances  and  especially  the  long 
silence  and  inaction  of  defendants  and  their  ancestors,  are  evidence  of 
abandonment,  and  therefore  the  possession  of  defendants  and  their 
ancestors,  ceased  when  they  left  the  village  and  ceaBed  to  take  a  share 
of  the  profits,  and  so  forth.  Hence,  inasmuch  as  limitation  began  to 
run  against  defendants  more  than  12  years  before  Buit  their  rights 
are  under  article  142  of  the  Indian  Limitation  Act  extinct,  and 
plaintiff's  claim  must  be  decreed. 

(The  judgment  also  lays  down  certain  propositions  applicable  in  such 
cases)  ...  ... 

ACKNO  WLEDGM  ENT . 

See  Indian  Contract  Act,  1872  (4)  „. 

See  Principal  and  Agent  ...  t..  ••• 

See  Indian  Limitation  Act,  1877  (2) 

See  Muhammadan  Law  (2)     ...  ...  ••• 

ACQUIESCENCE. 

Held,  that  a  proprietor  by  attesting  the  sale  deed  of  a  non-proprietor 
and  appearing  before  the  Sub-Registrar  acquiesces  in  the  alienation 
and  is  debarred  from  contesting  it. 

See  Custom— Alienation  (13)  ...  ...  .••  •••         69 
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78 
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Nos. 


VI I  of  1870— See  Court  Fees  Act. 

I  of  1872— See  Indian  Evidence  Act. 
IV  of  1872— See  Punjab  Laics  Act. 
IX  of  1872— See  Indian  Contract  Act. 

X  of  1873— See  Indian  Oaths  Act. 

I  of  1877— See  Specific  Belief  Act. 

XV  of  1877-  See  Indian  Limitation  Act,  1877. 

V  of  1881— See  Probate  and  Administration  Act. 
IV  of  1882— See  Transfer  of  Property  Act. 
XIV  of  1882— See  Civil  Procedure  Code,  1882. 
XVIII  of  1884— See  Punjab  Courts  Act. 
VII  of  1887— See  Suits  Valuation  Act. 
IX  of  1887— See  Provincial  Small  Cause  Courts  Act. 

XVI  of  1837  — See  Punjab  Tenancy  Act. 
XVII  of  1887-  See  Punjab  Land  Revenue  Act. 
XIII  of  1889 — See  Cantonments  Act. 

VIII  of  1890— See  Guardian  and  Wards  Act. 
XX  of  1891— See  Punjab  Municipal  Act. 
X  of  1897 — See  General  Clauses  Act. 

II  of  1899 -See  Indian  Stamp  Act. 

I  of  1900— See  Punjab  Limitation  Act. 

XIII  of  1900 — See  Punjab  Alienation  of  Land  Act. 

II  of  1902— See  Cantonments  (House  Accommodation)  Act. 

II  of  1903— See  Punjab  Court  of  Wards  Act. 
I  of  1904 — See  Punjab  Loans  Limitation  Act, 

II  of  19C6 — See  Punjab  Pre-emption  Act. 

III  of  1907— See  Provincial  Insolvency  Act. 
V  of  1908— See  Civil  Procedure  Cods,  1908. 

IX  of  1908—  Seo  Indian  Limitation  Ad,  1908. 

ADMINISTRATION  OF  INSOLVENT'S  ESTATE. 

Administration  of  insolvent's  estate — Punjab   Laic*    Act,  IV    of    1£ 
section  27,  Imperial  Act  of  Parlia-nent  11    and  12    Vict.   c.    21 — Conflict 
of  jurisdiction  between  txoo  Courts  having   Insolvency    Jurisdiction — Pro- 
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ADMINISTRATION   OF  INSOLVENT'S  ESTATE— concld. 

ceedings  under  Punjab  Laws  Act — Vesting  order  under  Imperial  Act,  effect 
of. — On  J 2th  December  1906,  a  firm  of  traders  carrying  on  the;r 
business  at  Amritear  and  other  places  in  the  Punjab  and  also  at 
Bombay,  were  on  the  application  of  a  creditor  declared  insolvent  by  the 
Insolvency  Court,  Amritsar,  and  a  Receiver  of  their  property  was 
appointed  on  the  same  date  under  section  27  of  the  Punjab  Laws  Act. 
On  31st  May  1907,  certain  other  creditors  applied  to  the  Bnnb.iy 
High  Court  in  its  Insolvency  Jurisdiction  praying  that  the  said  traders 
be  adjudicated  insolvent  under  11  and  12  Vict.  0.21.  This  applica- 
tion was  granted  and  at  the  same  time  a  vesting  order,  vesting  the 
property  of  the  insolvents  in  the  Official  Assignee,  was  passed.  On 
this  the  Official  Assignee  applied  to  the  Amritsar  Insolveccy  Court  to 
abstain  from  realizing  the  property  of  the  insolvents  and  asked  that 
the  property  be  made  over  to  him.  This  was  refnsed  on  the  ground 
that  the  property  in  the  Punjab  had  vested  in  a  Receiver,  appointed  by 
the  Court,  and  that  there  was,  therefore,  no  property  in  the  Punjab 
upon  which  the  subsequent  vesting  order  of  the  Bombay  High  Court 
could  take  effect.  This  order  was  confirmed  by  the  Chief  Court  on 
revision  on  the  ground  that  the  property  vested  in  the  Court  it-elf 
though  not  in  the  Receiver.  On  appeal  by  the  Official  Assignee  to  the 
Privy  Council — 

Held,  that  under  section  27  of  the  Punjab  Laws  Act,  lt>72,  what  is 
entrusted  to  the  Punjab  Court  is  merely  administration,  and  that 
under    that  Act  no  transfer  of  property  takes  place. 

Held  also,  that  under  the  Imperial  Act  11  and  12  Vict.  c.  21,  when 
an  adjudication  is  made  by  the  High  Court  the  estate  of  the  insolvent 
vests  in  the  Official  Assignee,  and  he  is  the  person  to  administer  it     ...45  P.O. 

ADOPTED  SON. 

Adopted  son  and  his  son  succeed  to  property  in  natural  family— > 
agriculturul  tribe,  Gurdaspur  district. 

See  Custom — Succession  (6)     ,.,  ...  ...  ,„        37 

ADOPTION 

Adoption  of  brother's  daughter's  son  without  the  consent  of  adopter's 
reversioners,  validity  of—Hindu  Jat  agriculturists  of  Hoshiarpur 
tahsil. 

See  Custom — Adoption  ...  ...  ...  ...         47 

ADVERSE  POSSESSION. 

In  joint  holding.— See  Absentee  ...  ...  ...         29 

AGENT. 

(1)  Personal  liability  of — for  money  due  to  a  contractor  for  work 
done  for  a  Rana  outside  British  India. 

See  Indian  Contract  Act,  L872  (4)  ...  ...  ...        43 


IV 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the   "  Record, 


55 


39 


Nos. 

AGENT—  concld. 

(2)  An  agent  who  has  authority  fc0  receive  goods  for  his  principal 
bas  also  implied  authority  to  sign  an  acknowledgment  of  balances 
due. 

See  Principal  and  Agent 

(3)  Mortgage  entry  in  Settlement  record— Signature  of  Settlement 
Officer  in  the  muntakhib  khewat— For  the  purpose  of  acknowledg- 
ment within  tbe  meaning  of  section  19  of  the  Indian  Limitation 
Act,  it  must  be  shown  that  the  Settlement  Officer  was  an  agent  duly 
authorised  by  the  mortgagee. 

See  Indian  Limitation  Act,  1877  (2) 

AGRICULTURAL  TRIBE, 

A  Kureshi  had  no  right  of  pre-emption  until  1904,  when  the 
Kureshis  were  notified  as  an  agricultural  tribe  under  Act  XIII 
of  1891. 

See  Punjab  Laivs  Act,  1872  (1)  ...  ...  ...  7 

ANCESTRAL  LAND. 

(1)  Held,  tha*.  land  acquired  by  pre-emption,  the  price  of  which 
was  raised  by  mortgage  of  part  of  ancestral  land,  is  not  itself 
ancestral  land. 

See  Custom— Succession  (2)     ...  ...  ...  ...  2 

(2)  Ancestral  property — Land  tahen  in  exchange  for  ancestral  land 
becomes  itself  ancestral.— -Held,  that  in  the  case  of  an  exchange  the 
character  of  the   land  acquired  is  that  of  the  land  parted    with,  and  if 

the  latter  was  ancestral,  the  acquired  land  is  equally  ancestral  ...         57 

(3)  Positive  proof  required  that  it  is  ancestral. 

See  Custom— •Alienation  (4)    ...  ...  ...  ...42  P.O. 

ANCIENT  DOCUMENT. 

Secondary  evidence  of  an  ancient  document  is  admissible  without 
proof  of  the  execution  of  the  original,  when  the  document  is  shown  to 
have  been  lost. 

See  Indian  Evidence  Act  (2)    ...  ...  ...  ...         93 

APPEAL,  CIVIL, 

(1)  Suit  based  on  award— right  of  appeal. 

See  Civil  Procedure  Code.  1882  (11)  ...  ...  ...         34 

(2)  Appeal  lies  from  an  order  refusing  to  appoint  a  Receiver. 

See  Receiver  ...  #J.  ..,  ..  ...  3 

(3)  Appeal  from  interlocutory  Order. 

See  Probate  and  Administration  Act  ...  ,,.  ...         70 
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APPEAL,  ClVIh-concld. 

(4)  Application  by  judgment-debtor  to  set  aside  sale  after  the  auction 
sale  had  taken  place — refusal  of  such  application — No  appeal  from  such 
order. 

See  Execution  of  decree  (4)        ,..  ...  ...  t<         72 

(5)  Time  taken  up  with  review— when  not  "  sufficient  cause  "  for 
not  presenting  an  appeal  within  time. 

Sea  Indian  Limitation  Act  (1)  ...  ...  \qq 

(6)  No  appeal  lies  under  order  XLIII,  rule  (1),  clause  (w),  Civil 
Procedure  Code,  1908,  to  Chief  Court  from  the  order  of  the  Divisional 
Judge  remanding  a  case  under  section  562  of  the  old  Code  in  a 
case  when  an  appeal  would  not  lie  from  the  final  decree  of  the 
Divisional  Judge. 

See  Ciiil  Procedure  Code,  1908  (9)  ...  ...  101 

(7)  Further  appeal— Suit  embracing  tivo  or  more  distinct  subjects- 
Value  for  Court-fees  and  for  appeal  different  — Court-fees  Act,  VII  of 
1870,  section  17 — Suits  Valuation  Act,  VII  of  1887,  section  8.— Where 
the  relief  sought  in  the  plaint  was— (a)  a  declaration  thai  a  house 
V  was  the  plaintiff's  property  and  that  its  sale  to  defendant  2  was 
null  and  void  ;  (b)  a  declaration  that  the  plaintiff  was  owner  of  the 
houses  R  by  virtue  of  a  previous  sale  in  his  favour,  or  a  decree  for 
specific  perfoi'mance  of  the  contract  of  sale  ;  or  (c)  a  decree  for 
possession  by  pre-emption  of  the  houses  R  on  payment  of  Rs.  600  or 
such  amount  as  the  Court  deemed  reasonable,  the  first  relief  was 
valued  at  Rs.  150,  the  second,  at  Rs.  600  and  the  third  in  tbe  alter- 
native at  Rs.  600,  and  the  value  of  the  houses  V  and  R  admittedly 
did  not  exceed  Rs.  900,  and  the  findings  of  both  the  Courts  below  were 
concurrent — the  Chief  Court — 

Held,  following  Aukhil  Chunder  Sen  Boy  v.  Mohiny  Mohan  Das 
(1879)  I.  L.  B.  5  Cal.  489  that  the  aclual  value  of  the  houses  in 
litigation  is  the  value  for  the  purpose  of  further  appeal,  that  this 
valuation  is  quite  irrespective  of  the  value  for  purposes  of  assess- 
ing the  Court  fee  under  section  17  of  the  Court-fees  Act,  and 
that  therefore  no  further  appeal  under  section  40,  Punjab  Courts 
Act,  lay. 

Held  also,  that  neither  section  8  of  the  Suits  Valuation  Act  nor  the 
general  rule  that  the  value  for  Court-fees  governs  the  value  for  jurisdic- 
tion is  applicable  to  such  a  suit      ...  ...  ...  42 

APPEAL  TO  PRIVY  COUNCIL. 

Extension  of  time  for  the  deposit  of  security  for  respondents'   costs 

sufficient  ground  for. 

See  Civil  Procedure  Code,  1908  (10)  ...  „,  -,        ^ 
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APPEARANCE. 

Minor  not  having  been  represented  by  a  guardian,  could  not  be 
treated  as  having  appeared,  though  actually  present  in  Court. 

See  Minor  (1)         ...  ...  ...  ...  ...         35 

ARBITRATION. 

See  Civil  Procedure  Code,  1882(11)  ...  ...  ...         34 

ARORAS. 

Aroras  of  the  Multan  District  are  not  a  sub-division  of  the  Khatri 
tribe  within  the  meaning  of  the  proviso  to  section  11  of  the  Pnojab 
Pre-emption  Act,  1905. 

See  Punjab  Pre-emption  Act  (2)  ...  ...  ...  87 

ATTACHMENT. 

Salary  of  Assistant  Surgeon  in  military  erapoly  not  attachable  in 
execution  of  decree. 

See  Execution  of  decree  (3)       ...  ...  ,,.  ...         10 

AWARD. 

A  suit  can  be  brought  upon  an  award  independently  of  the 
summary  procedure  authorized  by  section  525,  Civil  Procedure 
Code,  1882. 

See  Civil  Procedure  Code,  J 882  (11)  ...  ...  ...         34 

B- 

BAEI  ACCOUNT. 

Babi  account— Proof  and  corroboration  of —section  34,  Indian  Evidence 
Act,  I  of  1872. — Where  certain  disputed  items  were  interspersed  in 
an  otherwise  true  account  in  a  village  bahi  which  had,  as  a  whole, 
been  tendered  in  evidence  and  sworn  to  as  correct  by  the  plaintiff  and 
was  found  by  the  Commissioner  to  be  correct  and  regular  according  to 
village  custom  in  that  part  of  the  conntry  to  which  the  parties 
belonged,  the  First  Court  having  decreed  the  suit  in  part,  the  Divi- 
sional Judge  on  appeal  dismissed  it  in  toto  on  the  ground  that  the  bahi 
was  unreliable. 

Held,  by  the  Chief  Court  that  there  was  sufficient  proof  in  support 
of  the  claim...  ...  ...  ...  ...  ,,.         80 

BRAHMINS. 

(1)  Brahmins  of  mauza  Mankiala,  tahsil  Gujar  Khan,  district 
Rawalpindi,  are  governed  by  Hindu  Law. 

See  Custom— Successioii  (1)      ...  ...  ...  ttt  \ 

Brahmins  of  Ajnala,  district  Amritsar,  follow  agricultural  custom. 
See  Custom— Alienation  (9)     ...  ,.,  63 
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BURDEN  OF  PROOF. 

(1)  The  initial  presumption  in  regard  to  Brahmins  is  that  they  are 
governed  by  Hindu  Law,  and  the  onus  probandi  is  on  tbe  person  who 
deDies  it. 

See  Custom — Succession  (1)       ...  ...  ...  ...  1 

(2)  Village  proprietary  body  claiming  to  succeed  iu  preference  to 
near  collateral  living  in  auother  village. 

See  Custom— Succession  (5)     ...  ...  ...  ...         18 

(o)  As  to  claim  regarding  occupancy  rights. 

See  Occupancy  holding  ...  ...  ...  ...         38 

(4)  Of  proving  that  the  property  alienated  was  not  self-acquired 
in  the  bands  of  the  last  male-owner. 

See  Custom — Alienation  (4)       ...  ...  ...  ...  42  P.O. 

(5)  Of  proving  the  aufettered  power  to  adopt  a  person  who  is  not 
an  agnate  is  on  the  party  who  sets  up  the  power. 

See  Custom — Adoption  ...  ...  •••  ...         47 

(6)  Gift  of  ancestral  land  by  a  childless  proprietor  in  favour  of 
sister— Contest  by  the  reversioners  of  the  donor.  Onus  of  proving  the 
validity  of  tbe  gift.     Dhamiayas  of  Shahpur  District. 

See  Custom^ Alienation  (11)   ...  ...  ...  ...         67 

(7)  Onus  in  pre-emption  cases. 

See  Punjab  Pre-emption  Act  (2)  ...  ...  ...         87 

c 

CANTONMENTS  ACT. 

Cantonments  Act,  XIII  of  1889,  section  4  (2)—poicer  of  Government  to 
define  the  limits  of  a*>y  cantonment  so  as  to  extend  them—  General  Clauses 
Act,  X  of  1897,  section  14. — Held,  that  looking  at  tbe  Act  as  a  whole, 
the  word  "  define  "  in  section  4  (2)  of  the  Cantonments  Act,  1889,  must 
be  construed  to  mean,  define  by  way  of  extension  as  well  as  by  way 
of  retrenchment  and  that  under  section  11  of  the  General  Clauses 
Act,  1897,  such  power  can  be  exercised  from   time  to  time  ...         24 

CANTONMENTS  (HOUSE  ACCOMMODATION)  ACT. 

Cantor  meats  (House  Accommodation)  Act,  II  of  1902,  section  19— 
Transfer  of  Property  Act,  IV  of  1882,  section  108  (f) — Indian  Contract 
Art,  IX  of  1872,  section  70— Repairs  done  by  tenant— Cost  deducted 
from  rent. — Where  the  defendants  occupied  the  plaintiff's  bouse  by 
leason  of  its  having  been  allotted  to  their  department  by  the 
cantonment  authority  under  the  Cantonments  (House  Accommoda- 
tion) Act,  1902,  and  plaintiff  had  refused  to  execute  necessary 
X'epairs — 
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CANTONMENTS  (HOUSE  ACCOMMODATION)  ACT— concZd. 

Held,  that  the  relation  between  the  parties  haviDg  been  settled  by 
a  special  Act,  the  application  of  the  general  law  was  ousted  aud 
consequently— 

(a)  the  defendant's  remedy  was  under  section  19  et  seq.  of  that 
Act  and  the  rule  embodied  in  section  108  (/)  of  the  Trans- 
fer of  Property  Act  did  not  apply  ; 

(o)  the  Civil  Court  had  no  jurisdiction  to  decide  tbe  question 
of  necessity  for  repairs  and  their  cost  under  section  70  of 
the  Contract  Act,  1872. 

But  also,  that  a  finding  by  the  cantonment  authority  under  the 
provisions  of  section  19,  that  repairs  were  necessary  and  their  cost, 
would  enable  the  Civil  Courts  to  decide  whether  under  section  70 
of  the  Contract  Act  money  paid  by  the  tenant  for  repairs  should,  or 
should  not,  be  deducted  from  the  sum  claimed  for  rent  due  ...       103 

CIVIL  PROCEDURE  CODE,  3882. 

(1)  Section  13. 

Eesjudicat a—  Provisions  of  old  Code  applicable  also  in  Appellate 
Court  where  suit  was  instituted  before  new  Civil  Procedure  Code,  1908, 
came  into  force. 

See  Hindu  family  ...  ...  ...  ...  ...         97 

(2)  Sections  13  and  43. 

See  Estoppel  ...  ...  ...  ...  ...         32 

(3)  Civil  Procedure  Code,  1882,  section  43  (Order  II,  rule  2  of  new 
Qode) — Previous  suit  for  interest  only,  after  expiry  of  term  of mortgage— - 
Second  suit  for  subsequent  interest  barred. — Wnere  a  mortgagee  after  the 
date  of  expiry  of  the  mortgage  term  sued  only  for  the  interest  due 
and  not  for  the  principal,  though  both  principal  and  interest  were  then 
payable — 

Held,  that  he  was  precluded  by  the  provisions  of  section  43  of  the 
Civil  Procedure  Code,  1882,  from  suing  for  the  principal  subsequently. 
Interest  being  accessory  to  the  principal,  it  follows  that  a  subsequent 
suit  for  interest,  although  accrued  due  after  the  decision  of  tbe  previ- 
ous suit,   is  equally   barred,  if  the  claim  for  the  principal  is  barred. 

28  P.  B.  1907  followed — Yashvant  Narayan  Eamat  v.  Yithal  Divakar 
Parulikar  (lb97)  I.  L.  B.  21  Bom.  267  differed  from  ...  ...         19 

(4)  Civil  Procedure  Code  (1882),  section  43  —  Proceedings  in  Es venue 
Court  no  bar  to  a  Civil  Court — Jurisdiction  of  Civil  and  Revenue  Court  — 
Claim  for  land  in  addition  to  that  allowed  in  partition  proceedings—- 
Punjab  Land  Revenue  Act,  XVII of  1887,  section  158  (1).— In  mutation 
proceedings  in  1903  plaiu tiffs  were  recorded  as  owning  16  shares  and 
defendants  32  shares  out  of  4S0  shares  iu  a  joiut  khata.  This  khata 
was  subsequently  split  up  and  a  new  khata  No.  10  formed  out  of  part 
of  it,  in  which  plaintiff  was  shown  as  owning  one-sixth  according  to 
what  had  gone  before.     In  1905  plaintiffs  themselves  applied  to  the 
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CIVIL  PROCEDURE  CODE,  1882- confi. 

revenue  anthoiities  for  partition  of  khata  No.  10  without  specifying 
their  own  share  and  partition  was  duly  made  and  was  formally 
accepted  by  them,  one-sixth  share  having  been  allotted  to  them.  On 
a  suit  now  brought  by  the  plaintiffs  in  a  Civil  Court  asking  one-twelfth 
share  more  on  the  ground  that  the    mutation  of  1903  was  wiong. 

Held,  that  section  43,  Civil  Procedure  Code,  1882  cannrt  re  used 
to  bar  a  suit  in  a  Civil  Court,  because  of  something  that  has  happentd 
in  a  Revenue  Court,  and  section  158  (2),  Land  Revenue  Act  has  no 
bearing  on  the  case. 

But  held  also,  that  section  158  (1)  of  the  Pur- jab  Land  Revenue 
Act   prevents  a  Civil    Court  from  taking  cognizance  of  the  matter       ...  8 

(5)  Civil  Procedure  Code,  A-t  XIV  of  1882,  section  2J4— (Order  20, 
rule  14,  Civil  Procedure  Code,  Act  Y  of  190S) — Pre-emption  suit — Price 
fixed    by  first    Court — Decretal    amcunt   paid  in    after  deducting    costs  — 

Fnce  raised  by  Appellate  Court  —  Payment  of  difference  without  costs  previ- 
ously recovered —  Sufficient  compliance. --Where  in  a  suit  for  pre-emp- 
tion the  first  Court  passed  a  decree  ft  r  possession  of  certaiu  property 
on  payment  of  Rs.  430  authorising  the  pre-emptor  to  deduct  Rs. 
5-14-0  as  costs,  and  it  was  so  paid  by  the  pre-emptor  within  the 
time  fixed  by  Court,  but  on  appeal  by  the  vendee  the  price  was 
raised  to  Rs  512,  reversing  the  crder  as  to  costs,  but  no  notice  of 
the  exact  additional  amount  payable  was  given  to  the  pre-emptor, 
who  paid  in  Rs.  82  (the  difference  between  Rs.  430  and  Re.  512), 
whereupon  the  vendee  contended  that  the  order  of  the  Appellate  Court 
had  not  been  complied  with. 

BeU,  following  BalmoTtand  v.  Pancham  [  (1888)  I.  L.  E.  10  All.  400] 
that  the  payment  of  the  difference  within  the  time  allowed  without 
the  costs  already  realised  was  a  sufficient  compliance  with  the  decree 
of  the  Appellate  Court  and  the  vendee  was  sepasately  entitled  tore- 
cover  costs  ...  ...  ...  ...  ...         56 

(6)  Civil  Procedure  Code,  1882,  section  230 — Execution  of  decree- 
Limitation — Continuation  of  previous  application  for  execution — Fraud.— 
Where  an  application  for  execution  of  a  decree  was  made  en  the  11th 
May  1906  by  attachment  and  sale  of  moveable  property,  which  was 
fully  attached  and  sold,  but  the  money  was  not  paid  to  the  decree- 
holder  owing  to  ai>.  appeal  filed  by  the  judgment,  debtor,  nor  had  the 
application  ever  been  definitely  struck  off  the  file  orcorsigred  to  the 
record-rcom,  and  other  applications  were  made  on  the  10th  March  and 
15th  June  1908  for  attachment  and  sale  of  houses  not  mentioned  in  the 
application  of  llth  May  1906, 

Held,  that  the  applicatiors  of  19U8  were  fresh  substantive  applica- 
tions and  net  merely  continuations  of  the  former  application. 

Meld  also,  that  it  is  doubtful  whether  it  is  open  to  the  deciee-holder 
to  raise  questions  of  fraud  and  claim  the  benefit  of  the  Inst  sentence 
of  section  230,  Civil  Procedure  Code,  1882,  for  the  first  tirte  in 
appeal,  and  that  the  mere  fact  that  the  judgment-debtor  filed  an 
appeal  in  connection  with  the  execution  proceedings  in  1906  did  not 
constitute  fraud  ...  ...  ...  ...  ...         17 
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T\h  PROCEDURE  CODE,  1882— contd. 

(7)  Sections  244  and  311 -Application   to  have   sale  set   aside    by 
reason  of  defective  attachment. 

See  Execution  of  Decree  (2) 

(8)  Civil  Procedure  Code,  1882,  section  258- Satisfaction  of  decree  out 
of  Court-Suit  for  declaration  that  the  decree  had  been  satisfied-Main- 
tainability of  such  suit -Held,  that  although  section  258  of  the  Cml 
Prccedu.e  Code,  1882  specifically  enacts  thai  an  uncert.fied  adji. 
tnent  cannot  be  recognized  as  an  adjustment  of  the  decree  by  any 
Ccnrt  executing  the  decree,  it  is  implied  that  it  may  be  recogn.zed 
as  such  by  a  Court  trying  the  matter  as  a  regular  suit,  and  therefore 
a  suit  for  a  declaration  that  the  decree  had  Veen  satisfied  is  main- 
tLinable,  notwithstanding  that  its  object  is  to  restrain  the  deor 
holder  from  executing  the  decree.  ... 

(9)   Civil  Procedure  Code,  1882,  section  28  ^-Abjudication  on  t  - 

.         iLLtion -Indian  Limitation  Act,  XV  of  1877    article   11.-  N    M.    m 
execution   of  his  decree  against  T.  D.  attached    the  house    ID    diap 
on   20th  June  1902.     Mussammat  J.  and    L.   objected    to    attachment, 
an  enquiry  was  made  by  the  executing  Court,    aud    on   14th  I 
19 OS    in    the  absence   of  the  decree-holder,    an  ex  parte  o. 
the   house   was   passed   in   the  following    words:   '   Aj  dujniar    k* 
"nahin   hai,   misl  ijra  ba  adam  pairvi  dakhil   dnftar   hui   hn ,    hbaii 
«  jaidad  makruka    waguzir  howe,    misl  frxkhxl  daftar  ho.'       1 
holder  again  attached  the  house   in  the  same  decree  on  4th  June  W 
and  the   District  Judge  released  the   house  on  the   ground  th .it  having 
ooce  been  released  it  could   net   be   attached   again.     Thereupon  the 
decree-holder,  on  29th   August  1908,  brought  the   present  .  be 

first  Court,  holding  the  suit  time-barred,  dismissed  it,  and  the 
Divisional  Judge  remanded  the  case  for  decision  on  the  merits,  being 
of  opinion  that  the  order  of  14th  October  1903  was  not  one  uoder  sec- 
tion 280  of  the  Civil  Procedure  Code,  1882,  inasmuch  as  it  was  i 
parte  and  there  being  no  adjudication  on  the  merit*.  On  appeal  to  the. 
Chief  Court— 

Held,  that  notwithstanding  the  wording  of  the  order,  dated  !4th 
October  1903,  it  was  an  adjudication  on  the  merits  under  section  '-80, 
Civil  Procedure  Code,  1882,  inasmuch  as  the  objector  had  actually 
produced  his  evidence,  and  the  decree-holder  after  several  hearings 
produced  none  and  absented  himself  on  the  last  hearing,  and  that 
consequently  the  suit  was  barred  under  article  11,  schedule  II  of  Jhe 
Indian  Limitation  Act,  1877 

(10)  The  difference  in  procedure  between  the  new  Code,  order 
XXI,  rules  97,  9d  and  103  and  the  old  Code,  section  331,  pointed 
out. 

See  Execution  of  decree  (5) 

(11)  Civil  Procedure  Code,  Act  XIV  of  1882,  section  »2b—Suit  based 
on  award— right  of  appeal- Held,  that  a  suit  can  be  brought  upon  an 
award  independently  of  the  summary  procedure  authorized  by  section 
525  of  the  Civil  Piocedure  Code,  1882  at  any  period  which  the  law 
for  the  limitation  of  suits  permits,  and  a  decree  made  in  such  a  case 
is  appealable  though  thero  would  be  no  appeal  from  a  similar  decree 
made  in  the  summary  proceedings  under  Chapter  ^XX\  II  ot  the 
Code 
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Nos. 
CIVIL  PROCEDURE  CODE,  1882— concld. 

(12)  Civil  Procedure  Code,  1882,  section  539— Collectors  sanction 
not  open  to  revision  by  Chief  Court. — Held,  the  Chief  Court  cannot 
revise  an  order  of  a  Collector  grauting  permission  under  section  539 
of  the  Civil  Procedure  Code,  1882  to  institute  a  euit  for  the  removal 
of  a  mahant 

(13)  Remand  under  section  562 — Appeal. 

In  a  case  where  an  appeal  would  not  Ho  from  the  final  decree  of  the 
Divisional  Judge,  no  appeal  lies  to  the  Chief  Court  from  the  order 
of  the  Divisional  Judge,  remanding  a  case  under  section  562  of  the  Civil 
Procedure  Code,  1882. 

See  Civil  Procedure  Code,  J 908  (9)  ...  ...  ###       jqI 

CIVIL  PROCEDURE  CODE     1908. 

(1)  Sections  2  (17)  and  60  (1),  (0~ Procedure— Attachment  of  pay 
of  an  Assistant  Surgeon  in  military  employ. 

See  Execution  of  decree  (3)       ...  ...  ...  jq 

(2)  Civil  Procedure  Code,  Act  V  of  1908,  section  151,  order  XXI,  rule 
89  and  order  XLI,  rul  5— Stay  of  execution.— R.  K.  obtained  a  decree 
against  B.  K.  in  1907,  execution  of  which  was  stayed  on  appeal 
pending  the  decision  of  a  counter-case  brought  by  B.  K.  ao-ainst  H. 
K. — B.  K.'s  suit  having  been  dismissed  and  in  appeal  preferred  to  the 
Chief  Couit,  B.  K.  asked  for  stay  of  execution  of  H.  K.'s  decree  of 
1907,  pending  hearing  of  the  appeal  in  her  (B.  K.'s)  case.  It  was 
contended  on  the  authority  of  Quest  v.  McGregor  (41  P.  R.  1904)  that 
the  Court    had  no  power  to  accede  to  this  prayer. 

Held,  that  since  the  passing  of  the  new  Civil  Procedure  Code,  the 
dictum  contained  in  Guest  v.  McGregor  (41  P.  R.  1^04)  was  no  longer 
applicable,  and  that  the  order  sought  for  could  be  made  uoder  section 
151  of  that  Code. 

Held  also,  that  an  Appellate  Court  has,  gonerally  speaking,  as  full 
powers  as  the  Original  Court  and  can  do  while  the  appeal  ig 
pending  what  the  Original  Court  could  have  done  while  the  suit  was 
pending        ...  ...  ...  ...  ...  g2 

(3)  Civil  Procedure  Code,  Act  V  of  1908,  order  VIII,  rule  6— Set-off 
— Kinds  of— Held,  that  the  law  recognises  two  kinds  of  set-off,  (1) 
statutory,    and  (2)  equitable. 

The  statutory  provisions  contained  in  Civil  Procedure  Code,  Act  V 
of  1908,  Order  VIII,  rule  6,  are  not  exhaustive.  Where  a  washerman 
declines  or  is  unable  to  return  articles  made  over  to  bim  to  wash  his 
employer  is  equitably  entitled  to  set-off  the  value  when  paying  him  his 
waSes         •••  •••  ...  ...  ...  ...        77 

(4)  Obder  20,  Role  14, 

See  Civil  Procedure  Code,  1882  (5)  ...  ,,,  5« 

(5)  Order  XXI,  rule  48  (3)— Procedure  where  Commanding  Officer 
refuses  to  carry  out  order  for  attachment  of  pay. 

See  Execution  of  decree  (3)       ...  „,  ...  "  ,q 
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(6)  Civil  Procedure  Code,  Act  V  of  1908,  order  XXI,  ruhs  83  and 
89,  and  order  XLIII,  rule  I  (j) — Application  by  judgment-debtor  to  set 
aside  sale  "fter  the  auction  sale  hai  taken  place — refusal  of  such  A/ plica- 
tion—appeal. 

See  Execution  of  decree  (4)       ...  ...  ...  ...         72 

(7)  Order  XXI,  rules  97,  99— 1<"'3— Procedure  of  executing  Court 
in  executing  decree  for  possession  when  property  is  in  possession  of  a 
third  party — Difference  between  the  old  and  new  Code  pointed  out. 

See  Execution  of  decree  (5)       ...  ...  ...  ...  14 

(8)  Order  XL,  rule  I — Appeal  from  order  refusing  to  appoint  a 
receiver. 

See  Receiver  ...  ...  ...  ...  ...  36 

(9)  Civil  Procedure  Code,  1908,  order  XL1IJ,  rvle  (1)  (u)— Order  of 
remand  under  section  562,  Civil  Proredure  Code,  1882 — Appeal — Punjab 
Courts  Ac,  XVI II  of  1884,  section  70  (1)  (6)— Revision.— H*ld,  that 
under  Order  XLIII,  rule  (1),  clause  (m),  Civil  Procedure  Cod*,  1908, 
no  appeal  lies  to  the  Chief  Court  frcin  the  oider  of  thp  Divisional 
Judge,  remanding  a  case  under  section  562  of  the  Code  of  Civil  Pro- 
cedure 1882,  in  a  ca^e  where  an  appeal  would  not  lie  from  the  final 
decree  of   the  Divisional  Judge. 

Held  also,  that  in  the  citcumstances  of  the  case  the  Court  must 
decline  to  interfere  with  the  order  of  remand  under  clause  (o)  of 
section  70  (I)  of  the  Punjab  Courts  Act,  1884  ...  ...        101 

(10)  Civil  Procedure  Code  (1908),  Act  Ko/1908,  Order  XLY,    r 

1  ^  Appeal  to  Privy  Council-  extension  of  time  for  the  deposit  of  security 
for  respondents'1  costs— sufficient  ground  for.— Held,  following  Batjore  and 
Bhaivani  Pershad  v .  Mussammat  Bhagana  (L.  R,  11  I.  A.  7)  and  dis- 
senting from  Bar.ga  Sayi  v.  Mahalakshmanna  (I.  L.  R.  14  Mad.  391) 
that  time  allowed  for  the  deposit  of  security  for  respondents'  ccsts 
under  order  XLV,  rule  7  of  the  Cede  of  Civil  Procedure,  1908  for 
appeal  to  Privy  Council  can  be  extended  for  cogent  reasons  and  that 
poverty  was  tufficiei  t  reason  for  extension  of  time  where  the  sum  of 
money  required  was  large  and  the  diligence  of  the  petitioner  was  shown 
by  his  having  puid  in  f  ths  of  the  money  required  within  the  time 
originally  allowed         ...  ,.,  ...  ...  ...  44 

COLLATERALS. 

Locus  standi  of  collaterals  rt siding  in  another  village  to  contest  nn 
alienation  of  self- acquired  property  by  mother  and  icidoiv  of  the  last  male 
cicner—Sayads  ofmauza  Tal  Ehalsa,  district  Baicalpindi. 

See  Custom— Alienation  (14)    ...  ...  ...  ...         71 

COMMISSION. 

Commission  on  purchases  is  unlawful  as  being  immoral  and  opposed 
to  public  policy, 

See  Public  Policy...  ,,.  ,;,  e„  ...        91 
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CONDITIONAL  SALE. 

See  Mortgage  by  Conditional  Sale  ...  ...  ...22,86 

COURT  FEES  ACT,  1870. 

(1)  Value  for  purposes  of  Court  fees  of  a  suit  for  possession  of 
immoveable  property  by  a  landlord  against  his  tenant  is  a  year's  rent. 

See  Valuation  of  Suits  (1)       ...  ...  ...  ...         27 

(2)  Section  17 — Suit  embracing  tico  or  more  distinct  subjects— Value 
for  Court-fees. 

See  Appeal,  Civil  (7)  ...  ...  ...  4] 

CUSTOM— ADOPTION. 

Custom — adopting — Adoption  of  brothers  daughter's  son  without  the 
consent  of  adopter 's  reversioners— Validity  of -Hindu  Jat  agriculturists 
of  Hoshiarpur  Tahsil — onus  probandi. — Held,  that  among  Hindu  Jat 
agriculturists  of  the  Hoshiarpur  tahsil  of  the  Hoshiarpur  district 
adoption  of  a  brother's  daughter's  son  is  nut  valid  without  the  consent 
of  adopter's  reversioners. 

Held  also,  *hat  the  rule  laid  down  in  Ralla  and  others  v.  Budha  (50 
P.  R.  1893,  F.  B.)  is  that  among  agriculturists  the  onus  of  establishing 
the  unfettered  power  to  adopt  a  person,  who  is  not  an  agnate,  is  on  the 
party  who  sets  up  the  power,  and  that  evidence  of  power  to  adopt  a 
daughter's  son  does  not  shift  the  burden  of  establishing  the  power  to 
adopt  the  son  of  a  brother's  daughter  ...  ...  ...  4,7 

CUSTOM— ALIENATION. 

(1)  Custom— Alienation — Pathans  of  Gurdaspur  tahsil—  Gift  to 
daughters's  son  in  presence  of  near  collaterals — Different  entries  in  riwaj- 
i-ams  of  different  settlements. — Held,  that  a  sonless  Pathan  proprietor 
of  the  Gurdaspur  tahsil  has  by  custom  power  to  make  a  gift  of  ances- 
tral land  in  favour  of  his  daughter's  son  in  presence  of  near- 
collaterals  ...  ...  ...  ...  ...  ...         21 

(2)  Custom — Alienation — Will  in  favour  of  daughter  and  son-in-law— 
Khana-damad  — Gujars  of  Gujrat  district. — Held,  that  among  Gujars  of 
the  Gujrat  district  wills  in  favour  of  daughters  and  their  husbands  are 
valid  only,  if  the  latter  is  a  duly  appointed  and  regularly  and  con- 
tinuously recognised  "  khana-damad  "  ...  ,,.  ...         25 

(3)  Custom— Alienation — Gift  to  married  daughter,  whose  husband  is 
khana-damad,  valid  as  against  collaterals — Kahuts,  mauza  Thirpal,  tahsil 
Chakwal,  district  Jhelam.—Held,  that  among  Kahuts  of  mauza  Thirpal, 
tahsil  Chakwal,  district  Jhelam,  a  gift  by  a  father  to  his  married 
daughter,  who  has  never  left  her  father's  house  and  whose  husband 
is  Tchana  damad,  is  valid  against  collaterals  of  the  father   ...  ...         31 

(4)  Custom — Alienation — Alienation  by  father — Ancestral  and  self- 
acquired  property — onus  of  proof— suit  to  set  aside  alienation  as  being 
made  without  legal  necessity — conjecture  and  positive  proof. — In  a  suit  to 
set  aside  a  deed  of  sale  of  immoveable  property  executed  by  the  plain- 
tiff's father,  who  had  succeeded  to  it  as  the  nest  reversionary  heir  on 
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the  death  of  the  widow  of  the  last  male-owner,  the  plaintiff  alleged  that 
the  laud  sold  was  ancestral  property,  and  that  the  alienation  bad  been 
made  without  legal  necessity  and  was  therefore  void. 

The  evidence  showed  that  the  last  male-owner  had  acquired  some 
lands  in  the  district  by  purchase  and  others  on  abandonment  by  colla- 
teral relatives,  but  there  was  no  evidence  defining  the  boundaries  of 
these  portions  respectively,  that  being  merely  a  matter  of  conjecture. 

Held,  that  the  onus  of  proving  that  the  property  alienated  was  not 
self-acquired  in  the  hands  of  the  last  male-owner,  was  on  the  plaintiff, 
who  could  not  under  the  circumstances  derive  any  assistance  from  con- 
jectures, however  reasonable,  in  place  of  positive  proof    ...  ...42P.C. 

(5)  Custom — Alienation — Uniestricted  power  of  a  male  proprietor  to 
alienate  ancestral  lands  withont  necessity,  exception  to  general  rule  of  the 
Customary  law  —  Hahu  Jats  of  mauza  Dudah  8ahu,  district  Montgomery. 
—  Held,  that  among  Jats  generally  ancestral  land  is  inalienable  in  pre- 
sence of  agnates  except  for  necessity,  but  this  general  rule  is  not  applL 
cable  to  Sahu  Jats  of  mauza  Dudah  Sahu,  district  Montgomery,  where 
the  common  village  bond  has  been  broken  by  the  introduction  into  the 
proprietary  body  of  persons  of  different  independent  tribes  whose  lands 
all  intermix  and  where  many  uncontested  alienations  have  taken  place 
in  the  presence  of  agnatic  relations  of  the  alienors  ...  ...         51 

(6)  Custom — Alienation — Gift  by  n  sonless  proprietor  to  his  damgkU 
sons — Validity  of — Mirali  Sials  of  Kabirwala  tahsil,  district  Multan. — 
Held,  that  among  Mirali  Sials  of  the  Kabirwala  tahsil  (formerly  called 
Serai  Sidhu)  of  the  Multan  district  a  gift  of  ancestral  land  made  by  a 
sonless  male  proprietor  in  favour  of  the  sons  of  a  daughter,  whose  hus- 
band was  a  khana-damad  ard  a  neir  collateral,  is  valid  ...  ...         53 

(7)  Custom — Alienation — Gift  by  widow  to  Iter  daughter— Locas  standi 
of  collaterals — Succession  of  daughter  —  Sayads  of  mauza  Chuma,  tahsil 
and  district  Qurgaon. — Htld,  that  among  Say  ad*  of  mamj  Chuma, 
tahsil  and  district  Gurgaon,  daughters  succeed  to  the  property  of  their 
fathers  to  the  exclusion  of  the  latter's  collaterals,  and  therefore  the 
collaterals  have  no   right  to  contest  the  gift  made  by  the  widow  of  the 

last  male  owner  in  favour  of  her  daughter  ...  ...         ...         58 

(8)  Custom — Alienation  •—Alienation  by  icidow  —  Locus  standi  of  the 
sister  of  last  male  owner,  in  default  of  reversioners,  to  contest  an  alienation 
—Ghirths  of  mauza  Baldhar,  tahsil  and  district  Kangra.  —  Held,  that 
among  Ghirths  of  mauza  Baldhar,  tahsil  and  district  Kangra,  a  lister 
of  the  last  male  owner  is,  in  the  absence  of  collaterals,  entitled  as  the 
next  heir  to  contest  an  alienation  made  by  the  widow  and  to  obtain  a 
declaration  that  such  alienation  shall  not  affect  her  reversionary  rights.  GO 

(9)  Custom — Alienation — Alienation  of  ancestral  property — Brahmins 
of  Ajnala,  district  Amritsar. — Held,  that  the  parties  to  the  suit,  Brah- 
mins of  Ajuala,  District  Amritsar,  whose  family  for  the  most  part  lives, 
and  has  lived  in  past  generatious,  by  agriculture  and  has  given  up 
priestly  functions,  follow  agricultural  custom  and  not  Hindu  law,  and 
can  therefore   contest  a  transaction  which  was  in  effect  an  unauthorized 

and  unlawful  alienation  of  ancestral  property        ...         ...  ..         63 
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CUSTOM— ALIENATION-contf.  Nos- 

(10)  0^^^o^^acfi^^_.(7A»WZeM  proprietor  borroxoina 
money  with  a  vxew  to  entering  the  army  and  for  marriage  -Lender's  duty 
to  see  to  application  of  the  money.-Held,  that  a  mortgage  of  anCeateal 
land  by  a  childless  proprietor  for  his  intended  marriage  and  to  enable 
him  to  enlist  in  a  cavalry  regiment,  though  neither  purpose  is  effected 
but  steps  are  taken  towards  both,  is  binding  on  the  reversioners  and 
constitutes  necessity  and  that  in  such  cases  the  lender  havin-  made 
enquiry    and    found    that   the    money   was    really     required   for    the 

withThe3  mo^e    "  ^    b°Und  '*  ***   "^  the  mort°ag°r  actaa%  ^es 

(11)  Custom -Alienation-Gift  of  ancestral  land  by  a  childless  pro- 
prietor  in  favour  of  us  sisters-Contest  by  the  reversioners  of  the  donor- 
Onus  vrobwdi-Dhamrayas  of  Shahpur  District- Held,  that  anions 
Dhamrayas,  a  small  endogamous  agricultural  tribe  of  the  Shahpur 
District,  the  co  Literal  leversioners  of  the  donor  are  entitled  to  obtain 
a  declaration  that  a  gift  of  the  whole  of  his  ancestral  land  by  a  chi  1 
less  proprietor  to  his  sisters  shall  not  affect  their  reversionary  rights 
after  the  death  of  the  donor.  And  that  the  anus  of  proving  the  validity 
of  the  gift  was  on  the  sisters  who  failed  to  discharge  it      „. 

(18)  Custom-Alienation-Bequest  of  ancestral  land  by  a  childless  pro', 
prietor  in  favour  of  sisters  son-Validity  of-Kahuts  o/tahsil  Ohakwal 
District  Jhelum.-Held,  that  among  Kahuts  of  tahsil  Chakwal  Dis  rict 
Jhelum  a  bequest  of  ancestral  land  with  the  consent  of  his  brother 
by  a  childless  proprietor  in  favour  of  his  sister's  sons  who  were 
agnatically  related  to  the  testator  in  the  fifth  degree  and  who  had 
rendered  services  to  him,  is  valid  by   custom 

••• 

(13>  J?™*™- Alienation-Sale  of  house  by  non-proprietor-*l&uza. 
Talwandi  Kalan.  tahsil  Jagraon,  district  LudhianJsilit  for  ejectment 
if  vendee-Acquiescence  by  proprietors. -Held,  that  a  custom  had  not 
been  established  authoring  the  non-proprietors  of  mauza  Talwandi 
Kalan  ,  teTmZ  Jagraon,  District  Ludhiana  to  alienate  without  the  con- 
sent  of  the  propnetary  body  their  right  of  residence  in  houses  occupied 
or  erected  by  them  and  that  on  leaving  the  village  they  were  entft  ed 
merely  to  sell  or  remove  the  materials.  9U 

Held  also,  that  a  proprietor  by  attesting  the  sale,  deed  of  a  non- 
proprietor  and  appearing  before  the  Sub-Kegistrar  acquiesces  in  the 
alienation  and  is  debarred  from    contesting  it  ... 

(14)  Custom— Alienation— Alienation  of  self-acquired  property  by 
mother  and  widow  of  the  last  male  owner- -Locus  standi  of  collaterals  re- 
siding in  another  village  to  contest  the  alienation— Sy ads  of  mauza  Tal 
Khalsa,  District  Rawalpindi.— Held,  following  Daya  R„m  v  Sohel 
SingkyAO  P.  K.  1906  F.  B.),  that  by  custom  among  Syads  of  mauza 
Tal  Khalsa,  district  Rawalpindi,  collaterals  of  the  last  male  owner 
residing  ;n  another  village  have  a  locus  standi  to  contest  a  sale  of 
self-acquired  land  made  by  the  mother  aud  widow  of  the  deceased  with^ 
out  legal  necessity  ...  .,,  tmm  wj 

(-5)  Custom— Alienation— Creation  of  mukarridari  rights  by  widow 
—Permanent  alienation. — Mussammat  B.  J  ,  Pathan  of  Parnali  in  the 
Attock  District,   Rawalpindi   Division,  created   mukarridari  rights  in  a 
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CUSTOM— ALIENA  HON— concld. 

portion  of  her  joint  holding  in  favour  of  her  son-in-law  M.  A  ,  and 
received  Rs.  300  nazran a  from  him,  and  mutation  was  sanctioned  in 
favour  of  M.  A.  On  26th.  June  1908,  B.  J.'s  himband's  brothers 
(plaintiffs)  sued  for  a  declaration  that  this  alienation  should  not  affect 
their  reversionary  rights  on  the  death  or  re-marriage  of  the  widow. 
The  First  Court  holding  the  mukarridar  to  be  a  tenant  aud  the 
alienation  for  necessity,  dismissed  the  suit.  The  Divisional  Judge  on 
appeal  held  that  the  creation  of  mukarridari  rights  amounts  to  a 
permanent  alienation,  and  passed  a  decree  in  favour  of  plaintiffs  fixing 
Rs.  124  for  valid  necessity.     On  revision  the  Chief  Court — 

Held,  following  Maya  Dus  v.  Malik  Aulia  Khan  (10  P.  R.  1896  Rev.) 
that  the  creation  of  mukarridari  rights  amounts  to  a  permanent 
alienation     ...  ...  ...  ...  ...  ...  85 

(16)  Custom — Alienation — Bunjdhi  Khalries  of  mauza  Xara,  tahsil 
Kahuta,  district  Rawalpindi,  do  not  follow  <u]ricultural  custom  in  matters 
of  alienation.  — Held,  that  the  Bunjahi  Khatries  of  mausa  Nam,  tahsil 
Kahuta,  district  Rawalpindi,  (dhobi  by  occupation),  do  not  follow 
agricultural  custom  in  matters  of  alienation        ...  ...  ...         88 

(17)  Custom — Alienation — Khokhars  of Qujrat. — Held,  that  in  matters 
relating  to  alienation  Khokhars  of  the  town  of  Gnjrat  (who  are  not 
dependent  upon  agriculture  as  a  means  of  livelihood)  do  not  follow  cus- 
tom but  Muhammadan  Law  ...  ...  ...  ...         90 

CUSTOM— INHERITANCE. 

See  Custom — Succession. 

CUSTOM  MARRIAGE. 

Custom— Marriage — Validity  of  Karewa  marriage  betu-een  a  Jat  and 
Koli  woman — Succession. — Held,  that  among  Jats  a  kirewa  marriage  of 
a  Jat  with  a  Koli  woman  is  valid  by  custom,  and  such  widow  is  entitlod 
to  succeed  to  the  property  of  her  late  husband   for   her   life  ...         79 

CUSTOM— PRE-EMPTION. 

Custom — Pre-emption — existence  ef — town  Kunjah,  district  Qujrat  — con- 
version of  tawela  into  serai— Ptmjab  Courts  Act,  XV II I  of  1884,  section 
70  (1)  (6) — Sufficiently  important  question  vf  law — value  of  insta?ices 
cited. — Held,  that  a  custom  of  preemption  exists  iu  the  town  of 
Kunjah,  district  Gnjrat. 

Held  also,  that  the  mere  fact  that  some  of  the  rooms  are  rented  out 
to  more  or  less  permanent  tenants  and  others  to  chance  visitors  does 
not  necessarily  convert  what  was  originally  a  tawela  into  a  serai. 

Held  also,  that  in  pre-emption  cases  the  question  whether  a  certain 
building  is  or  is  not  on  the  facts  found  by  the  Lower  Appellate 
Court  a  serai,  is  a  questiou  of  law  and  of  sufficient  importance  to 
justify  the  admission  of  an  appeal  under  section  70  (1)  (b)  of  the 
Punjab  Courts  Act,  1884, 

Held  further,  following  Bamjas  v.  Bura  Mid  (44  P.  R.  1905)  and 
Muhammad  Naicaz  Khan  v.  Mussammat  Bobc  Sahib  (44  P.  R.  1903) 
that  the  .admissiou  of  plaintiff's  light  by  the  defendant  does  not 
render  the  case  valueless  as  a  precedent  in  favour  of  the  existence 
of  a  custom ,,.  ...  ...  g$ 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  refeiences  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.'' 


CUSTOM— SUCCESSION. 


Nos. 


(1)  Custom— -Succession — Hindu  Laiv —  Brahmins  of  mauza  Mankiala, 
tabsil  Gujar  Khan,  district  Rawalpindi — Onus  probandi. — Held,  that 
apart  from  local  and  special  circumstances  and  conditions,  the  initial 
presumption  in  regard  to  Brahmins  is  that  they  are  governed  by 
Hindu  Law,  and  that  the  defendants,  on  whom  the  onus  probandi 
rested,  have  failed  to  prove  that  Brahmins  of  mauza  Mankiala,  tahsil 
Gujar  Khan,  district  Rawalpindi,  follow  agricultural  custom  in  matters 

of  succession  ...  ...  ...  ...  ...  I 

(2)  Custom — Succession  of  daughter— 'Gujars  cf  Ludhiana  District- 
Ancestral  property  —  Will — Appointment  of  future  kbana-damad. — Held, 
that  land  acquired  by  pre-emption,  the  price  of  which  was  raised  by 
mortgage   of  part  of  ancestral  land,  is  not  itself  ancestral  land. 

Held  also,  that  it  has  not  been  proved  that  among  Mussalman 
Gujars  of  the  Ludhiana  district  a  sonless  proprietor  has  the  power 
to  alter  the  ordinary  rule  of  succession  by  will,  in  the  sense  that  he 
can  will  ancestral  bind  in  absolute  ownership  to  a  daughter  in  pre- 
sence of  near  collaterals  or  that  he  can  by  will  appoint  a  future 
possible  husband  of  his  infant  daughter  to  be  his   khana-damad. 

Held  further,  that  an  unmarried  daughter  among  these  Gujars  does 
hold  her  father's  estate  until  death  or  marriage  ...  ...  2 

(3)  Custom— Succession— Haq-i-dastar— Eldest  son  entitled  to  larger 
share — Janjiana  Siyals,  mauza  Kharanwala,  district  Jhang. — Held,  that 
by  a  special  custom  prevailing  among  Janjiana  Siyals  of  mauza  Kharan- 
wala, in  the  Jhang  District,  the  eldest  son  is  entitled  upon  final 
partition  to  receive   certain    extra  land  in  addition  to  his  share  by  way 

of  ;<  Haq-i-dastar"  or "  Haq-i-pagri."  ...  ...  ...  4, 

(4)  Custom— Succession— Land  inherited  by  daughters— Daughter's 
daughter  and  sister  and  sister's  sons  exclude  collaterals — Muhammadan 
Rajputs,  Hoshiarpur  District. — Held,  that  among  Muhammadan  Raj- 
puts of  Hoshiarpur  (an  endogarnou3  tribe)  where  daughters  have 
succeeded  to  their  father's  land  as  heirs,  excluding  his  collaterals, 
their  daughters  are  entitled  to  succeed  to  their  mother's  estate  in  the 
absence  of  direct  male  heirs  on  the  death  of  any  of  them,  and  a 
sister  or  her  sons  would  also  exclude  the  collaterals  in  respect  of  such 
property      ...  ...  ...  ...  ...  ...  5 

(5)  Custom  —  Succession — Collateral  residing  in  another  village  or 
village  proprietary  body  — Escheat — Onus  probandi. — Held,  that  a 
nephew  of  a  deceased  proprietor,  who  does  not  reside  in  the  village 
where  the  deceased  left  land  and  is  not  a  proprietor  in  it,  succeeds 
to  his  uncle's  property  in  preference  to  the  proprietors  of  the  village 
— And  that  the  initial  onus,  generally  speaking,  would  lie  on  the 
proprietary  body  to  show  that  they  had  a  right  to  exclude  a  near 
agnatic  relative  of  the  deceased  owner  from  the  inheritance. 

Held  also,  that  a  right  of  escheat  to  the  proprietary  body  cannot  be 
presumed  to  exist ;   it  must  be  affirmatively  proved  ...  ...         18 

(6)  Custom— Succession — Adopted  son  and  his  son  succeed  to  property 
in  natural  family,  agricultural  tribes,  Gurdaspur  district.— Held,  that 
the  ordinary  rule  under  the  Customary  Law  is  that   an   adopted   soil 
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does  not  lose  the  right  of  succeeding  in  his  natural  family  exoept 
possibly  in  the  eastern  PuDJab  (i.e.,  the  Delhi  and  Karnal  district?), 
where  the  appointment  of  an  heir  approaches  in  nature  more  nearly 
to  the  adoption  of  the  Hindu  Law,  and  this  applies  a  fortiori  in  the 
case  of  a  son  of  the  adopted  son      ...  ...  ...  ...         37 

(7)  Custom — Succession — Barren  widow  claiming  a  definite  share  in 
her  husband's  estate  along  with  his  son  by  another  wife — Mughals  of  tahsil 
Rawalpindi. — Held,  under  the  Riwaj-i-am  of  Rawalpindi  district  which 
in  the  absence  of  evidence  throwing  donbt  on  its  correctness  should 
be  followed,  that  among  Mughals  of  Badia  Qadir  Bakhsb,  tahsil 
Rawalpindi  a  barren  widow  is  entitled  to  a  definite  portion  of  her 
husband's  estate  for  life  by  way  of  maintenance  in  the  presence   of  his 

eon  by  another  wife        ...  ...  ...  ...  ...         49 

(8)  Custom — Succession — Succession  of  widowed  daughter-in-law  in 
presence  of  near  collateral  —  Onus  of  proving  a  special  family  custom 
—  Quraishis  of  Ferozepore  City  — Held,  that  the  defendant  on  whom  the 
onus  lay  had  failed  to  prove  that  among  the  Quraishis  of  Ferozepore 
City  a  widowed  daughter-in-law  succeeds  to  the  property  of  her 
father-in-law  in  the  presence  of  a  near  male  collateral  of  the  latter. 
No  special  family  custom  excluding  the  operation  of  Muhammadan  Law 

was  proved  in  this  case...  ...  ...  ...  ...         50 

(9)  Custom — Succession"— Widow  marrying  her  husband's  brother — Suc- 
cession to  her  late  husband's  estate  in  presence  of  his  brother — Hindu 
Sikh  Jats  of  Ferozepore  District, — Held,  following  Mussammat  Jai  Devi 
v.  Harnam  Singh  (117  P.  R.  1888)  and  Mussammat  Desiv.  Lehna  Singh 
(46  P.  R.  1891,  F.  B.)  that  among  Hindu  Sikh  Jats  of  Ferozepore 
District  a  widow  having  married  her  husband's  brother  no  longer 
remains  the  widow  of  her  6rst  husband,  and  consequently  after  the 
death  without  issue  of  ber  first  husband's  6on  she  cannot  succeed  to  a 
life  interest  in  her  deceased  husband's  estate  in  preference  to  his 
brothers — 

Punjab  Singh  v.  Mussammat  Chandi  (88  P.  R.  1900)  and  Mussammat 
Indi  v.  Bhanga  Singh  (1 15  P.  R,  1900)  distinguished        ...  ...         6-4 

(10)  Custom—  Succession — Forfeiture  of  icidoiv's  estate — Effect  of  un- 
chastity  of  xoidow  subsequent  to  taking  possession— Somal  Jats  of  tahsil 
Vhillour,  District  Jullundur. — Held,  that  it  was  not  established  that 
by  custom  prevailing  among  Somal  Jats  of  the  Phillour  tahsil  in  the 
Jullundur  District  a  widow  forfeits  her  right  by  reason  of  unchastity 
subsequent   to  taking   possession  of  her  late  husband's  estate  ...         74 

(11)  Custom — Succession— Collateral  succession  of  widow — Muham- 
madan Jats  of  tahsil  Nakodar,  district  Jullundur.— Held,  that  by  cnstom 
among  Muhammadan  Jats  of  tahsil  Nakodar,  district  Jullundur,  a 
Widow  succeeds  collaterally  to  the  property  to  which  her  husband 
would  have  succeeded,  if  alive        ...  ...  ...  ...         98 

(12)  Taikhans  of  Amritsar  city. 

gee  Hindu  Lau>-(1)  „t  .  ",  ,„        30 
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The  references  are  to  the  No8,  given  to  the  cases  in  the  "  Record." 


Nob. 


D 

DAMAGES. 

Damages  for  breach  of  contract— measure  of  ^Indian  Contract  Act,  IX 
of  1872,  section  7 i. — Held,  that  in  cases  in  which  ex  necessitate  rei,  it 
is  impossible  to  fix  the  exact  amount  of  damages  actually  resulting 
from  a  breach  of  contract,  Courts  of  equity  do  not  interfere  with 
the  contract  of  the  parties  who,  in  anticipation  of  the  breach,  have 
stipulated  that  a  fixed  sum  should  be  iegarded  as  the  measure  of 
compensation  to  be  paid  by  the  person  violating  the  contract.  In 
euch  cases  the  Courts  will  not  exercise  the  power  conferred  by  sec- 
tion 74  of  the  Indian  Contract  Act  or  reducing  the  contract 
damages      ...  ...  ...  ...  ...  ...         81 

DAUGHTER. 

(1)  Unmarried  daughter  among  Gujars  of  Ludhiana  district  holds 
her  father's  estate  until  death  or  marriage. 

See  Custom — Succession  (2)      ...  ...  ...  ...  2 

(2)  Will  in  favour  of  daughter — validity  of — 

See  Custom — Alienation  (2)      ...  ...  ...  ....         25 

(3)  A  gift  by  a  father  to  his  married  daughter,  who  has  never  left 
her  father's  house  among  Kahuts  of  mauza  Thirpal,  tahsil  Ohakwal, 
District  Jhelam,  is  valid. 

See  Custom — Alienation  (3)     ...  ...  ...  ...         31 

(4)  Held,  that  among  Sayyads  of  mauza  Chuma,  tahsil  and  dis- 
trict Gurgaon,  daughters  succeed  to  the  property  of  their  fathers  to 
the  exclusion  of  the  latter's  collaterals. 

See  Custom — Alienation  (7)      ...  ...  ...  ...         5S 

DAUGHTER'S  DAUGHTER. 

Held,  that  among  Mahammadan  Rajputs  of  Hoshiarpur  District 
where  daughters  have  succeeded  to  their  father's  land  as  heirs,  ex- 
cluding his  collaterals,  their  daughters  are  entitled  to  succeed  to  their 
mother's  estate  in  the  absence  of  direct  male  heirs. 

See  Custom — Succession  (4)      ...  ...  ...  ...  5 

DAUGHTER-IN-LAW. 

Succession  of  widowed  daughter-in-law  in  presence  of  near  male 
collaterals— Quraishis  of  Ferozepore  City. 

See  Custom — Succession  (8)      ...  ...  ...  ...        50 

DAUGHTER'S  SON. 

(1)  Gift  of  ancestral  land  in  favour  of  daughter's  sou  in  presence  of 
near  collaterals. 

See  Custom- --Alienation  (1)     ...  ...  •»•  ••«        21 
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The   references  are  to  the  Nos.  given  to  the  cases  in  the  ''  Record." 


Noa. 

DAUGHTER'S  SON— concld. 

(^)  Evidence  of  power  to  adopt  a  daughter's  son  does  not  Bhift  the 
burden  of  establishing  the  power  to  adopt  the  son  of  a  brother's 
daughter. 

See  Custom— Adoption  ...  ...  ...  •••         *7 

(3)  Gift  by  a  sonless  proprietor  to  his  daughter's  aons— validity  of 
— Mirali  Sials  of  Kabirwala  talisil  District  MulUn. 

See  Custom — Alienation  (6)       ...  ...  •••  •••         53 

DECLARATORY  SUIT. 

Suit  for   declaration    that  the   decieo  had  been  satisfied    by  payment 
out  of  Court  maintainable 

Sea  Civil  Procedure  Code,    1832(8)  ...  ...  ...         16 

DUSTOORI. 

Dustoori   or   commission  on  purchases  is  unlawful  as  being  immoral. 

See  Public  Policy  ...  ...  ...  ...  ...         91 

E- 
ESCHEAT. 

To  the   proprietary  body  cannot   bo  presumed  to  exist  ;  it  should    be 
affirmatively  proved. 

See  Custom— Succession  (5)      ...  ,,,  ,,,  t>         18 

ESTOPPEL. 

Estoppel— Civil  Procedure  Code,   Act  XIV  of  1882,  sections  13  and 
43 — Merger  of  mortgage  in  previous  money  decree — Cause  of  aclim — Re- 
lationship   of  landlord    and  tenant — Jurisdiction  of   Civil   Court— Appeal 
under  section  70  (1)  (6) — Findings    of  fact. — In   i888  B.  S.,    a    usufruc- 
tuary mortgagee,   sub-mortgaged    his  rights  to  G.  S.,  the    terms  being 
thfit   the   latter    should    be    put    into    possession    and    that  the    former 
should   be  personally  liable  for  (lie  mortgage-money,     In    1903    G.  S. 
sued  for  principal  and  interest,  alleging flint  ho  had  never  been  put  into 
possession   and   obtained  a  decree  for   the   principal  only  against  the 
property     mortgaged,   as    according    to    tho   statement    of    B.   S.    (the 
defendant),     G.    S.    had    been   holding   possession.     This    decree    was 
affirmed    on   appeal   in    1901,    hut    in    consequence   of  tho   enactment 
of   tho  Land  Alienation    Act,   XIII  of    1900,    G.  S.  did  not  execute 
his  decree,   and  in    1907    he    brought  the    present    suit  for    possession 
on  the  ground   that    B.  S.  had    denied    his   title    in    1905.     The    lower 
Courts  found  that    G.  8.    had    constructive  possession   of   the    land  til! 
1905,  and  that  there  was  no  new  agreement  between  the  parties  in  1901. 
and  decreed  pla;ntiiT's  claim. 

Held,  that  as  thg  value  of  the  suit  and  appeal  for  purposes  of  juris- 
diction was  less  than  Rs.  1,000  no  further  appeal  lay,  and  the  lower 
Appellate  Court's  findings  of  fact  could  not  be  impugned— 
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Nob, 
ESTOPPEL— concld. 

Held,  also,  that 

(1)  G.  S.'b  allegations  in  the  former  suit  did  not  estop  him  from 
alleging  in  the  present  sait  that  he  was  in  possession  of  the  property 
up  to  within  12  years  of  the  present  suit ; 

(2)  the  suit  "was  within  limitation ; 

(3)  neither  section  13  nor  section  43  of  the  Civil  Procedure  Code, 
Act  XIV  of  1882,  was  a  bar  to  the  suit  ; 

(4)  the  mortgage  did  not  merge  in  the  decree  obtained  by  G,  S.  in 
1900,  and  a  cause  of  action  on  the  mortgage  survived  ;  and 

(5)  the  facts  fonnd  did  rot  establish  the  relation  of  landlord  and 
tenant  between  the  parties  and  the  Civil  Courts  consequently  had 
jurisdiction  ...  ...  ...  ...  ...  ...         32 

EXECUTION  OP  DECREE. 

(1)  Execution  of  decree — Joint  decree  for  possession  of  immovable  pro- 
perty—  Devolution  of  right  upon  judgment-debtor  by  inheritance— decree 
extinguished  pro  tanto — Execution  by  one  of  several  decree-holders. — Held, 
following  Khudhai  v.  Sheo  Bayal,  (1888)1.  L.  R.  10  All,  570,  tbat 
where  subsequent  to  a  decree  a  portion  of  the  right  to  which  the  decree., 
relates  devolves  either  by  inheritance  or  otherwise  upon  the  judgment- 
dtbtor  or  is  acquired  by  him  under  a  valid  transfer,  the  inheritance 
or  decree  does  not  become  incapable  of  execution,  but  is  extinguished 
only.  This  inle  of  law  is  sufficiently  general  to  comprehend  alike  cases 
in  which  the  decree  is  for  money  only  and  where  it  is  for  immovable 
property. 

Held  also,  following  Harrish  Ohunder  Ohowdhry  v.  Kali  Sunderi 
T)ebi,  (1882)  I.  L.  B.  9  Cul.  482  P.  0.,  that  co-plaintiff  can  obtain 
execution  according  to  the  extent  of  his  interest  in  the  decree  and 
that  there  is  nothing  in  the  former  Code  of  Civil  Procedure  which 
bars  soch  an  application  ...  ...  ...  ...         61 

(2)  Execution  of  decree — Civil  Procedure  Code,  1882,  sections  244  and 
311 — Application  to  hive  sale  set  aside  by  reason  of  defective  attachment — 
Limitation — Indian  Limitation  Act,  XV  of  1877,  Schedule  II,  Article 
166. — The  decree-holder  applied  for  execution  by  attachment  and  sale 
of  the  four  shops  2115  to  2118  and  filed  a  plan,  correctly  showing  the 
boundaries  of  the  shops.  In  the  warrant  of  attachmeat  the  numbers 
were  recorded  as  2115,  2125,  2118,  but  the  boundaries  and  measure- 
ments were  accurately  recorded  and  in  the  advertisement  of  sale  the 
correct  numbers  were  recorded.  The  sale  was  effected  on  the  10th 
May  1907.  On  the  14th  August  1907  another  application  was  filed 
under  section  -fi^  of  the  Civil  Procedure  Code,  1882,  and  was  dis- 
missed by  the  first  Court  on  the  ground  that  it  was  an  application 
under  section  311,  and  time-barred  under  Article  166  of  the  Indian 
Limitation  Act,  1877.  The  lower  Appellate  Court,  following  Lala  Seva 
Ram  v.  Kanshi  Bam  (76  P.  B.  1890)  found  that  section  311  did  not 
aPPly>  tne  sa*e  being  void  by  reason  of  the  attachment  being  imper- 
fect. '  On  appeal  to  the  Chief  Court— 

Held,   dissenting   from   Lala    Seva   Bam  v.  Kanshi  Bam   (76  P.  B. 
1890)   and   following    Sheodhyan  v.   Bhola  Nath  (  (1899)  J.   L.  B.   21 
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EXECUTION  OF  DEGREE— concld. 


Nob. 


All,  311)  that  the  error  in  the  warrant  of  attachment  constituted 
merely  a  material  irregnlarity  which  could  be  the  subject  of  objection 
to  the  sale  under  section  311,  Civil  Procedure  Code,  1882,  aud  did 
not  render  the  sale  void  ipso  facto,  and  thereby  oust  the  provisions  of 
section  311  and  make  section  244,  Civil  Procedure  Code,  1882,  appli- 
cable. The  application  must  be  treated  as  having  been  made  under 
section  311,  Civil  Procedure  Code,  and  was  barred  by  limitation  under 
Article  166  of  the  Seoond  Schedule  of  the  Indian  Limitation  Act, 
1877  ...  ...  ..<  ...  ...  ...         40 

(3)  Execution  of  decree—  Attachment  of  salary  of  Assistant  Surgeons 
in  military  employ— •  Army  Act,  1881,  sections  136,  144,  proviso  1,  and 
section  190— Civil  Procedure  Code,  1908,  section  2  (17)  and  60  (1)  (i)  — 
Procedure  where  Commanding  Officer  refuses  to  carry  out  attachment  — 
Order?  XXI,  ride  48  (3).  Held,  that  the  pay  of  an  Assistant  Surgeon 
in  military  employ,  not  being  a  public  officer  within  the  meaning  of 
section  60  (1)  (i),  Civil  Procedure  Code,  1908,  is  protected  from  at- 
tachment in  execution  of  a  decree. 

Held  also,  that  where  a  Commanding  Offioer  refuses  to  comply  with 
an  order  of  attachment,  although  the  pay  is  attachable,  the  Court  under 
order  XXI,  rule  48  (3),  Civil  Procedure  Code,  should  proceed  to  recover 
from  Government  for  the  benefit  of  the  decree-holder  the  sums  which 
should  have  been  stopped  out  of  the  judgment-debtor's  pay,  leaving 
Government  to  settle  up  as  it  pleas98  with  its  officer,  the  juc"gment- 
debtor  ...  ...  ...  ...  ...  ...         10 

(4)  Execution  of  decree — Application  by  judgment-debtor  to  set  aside  sale 
after  the  auction  sale  had  taken  place— Refusal  of  such  application—' 
Appeal — Civil  Procedure  Code,  Act  V  of  1908,  order  XXI,  rules  83  and 
89,  and  order  XLIII,  rule  1  (j).  Held,  that  an  application  made  by  the 
judgment-debtor  to  have  a  sale  of  immovable  property  set  aside  after 
the  auction  sale  had  taken  place  without,  at  the  same  time,  making  a 
deposit,  does  not  fall  within  the  purview  of  either  rule  83  or  rule  89 
of  order  XXI  of  the  Civil  Procedure  Code,  1908,  and  consequently 
under  order  XLIII,  rule  1  (;')  an  appeal  does  not  lie  from  the   order    of 

the  First  Court   refusing  to    set  aside   the   sale  ...  ...         72 

(5)  Execution  of  decree — Decree  for  possession — Resistance  by  a  third 
party  in  possession —Procedure  of  executing  Court  —Difference  between  the 
old  and  new  Code— Civil  Procedure  Code,  1882,  section  331 — Civil 
Procedure  Code,  1908,  order  XXI,  rules  97,  99  and  103.  Eeld,  that 
where  execution  proceedings  of  a  decree  for  possession  of  the  property 
is  found  to  be  in  possession  of  a  third  party,  who  resists  delivery  of 
possession  to  the  decree-holder,  the  executing  Court  should  proceed 
under  rules  97  and  99,  order  XXI  of  the  new  Civil  Procedure  Code, 
1908,  and  make  a  summary  enquiry  into  the  claim  of  the  third  party 
that  he  is  holding  possession  iu  good  faith,  and  pronounce  a  decision, 
leaving  the  aggrieved  party  to  his  remedy  by  suit  under  rule  103. 

The  difference  in  procedure  between  the  new  Code  and  the  old  Code, 
section  331,  pointed  out...  ...  ...  ...  ...         14 

(6)  Execution  of  decree-^  Continuation  of  previous  application  for  execu- 
tion. 

See  Civil  Procedure  Code,  1882  (6) 
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SX  PARTE  DECREE. 


Nos. 


Payment  of  decretal  amount  into  executing  Court  on  an  exparte  decree 
by  another  Court  is  equivalent  to  payment  into  tbe  latter  Court  and 
does  not  bar  au  application  for  settiog   aside  tbe  exparte  decree. 

See  Provincial  Small  Cause  Courts  Act,  1887  ...  ...         54 


FORECLOSURE. 

Notice  of — Gift  of  equity  of  redemption  prior  to  the  expiry  of  mort- 
gage term  places  the  donee  in  the  shoes  of  the  donor,  and  necessitates 
notice  to  the  donee  of  foreclosure  although  the  donor  was  still  alive. 

See  Mirtagage  by  Conditional  Sale  (2)       ...  ...  ,,.         86 

FRAUD. 

Doubtful  whether  it  is  open  to  decree-holder  to  raise  question  of  fraud 
for  first  time  in  appeal,  and  the  mere  fact  that  the  judgment-debtor 
filed  an  appeal  in  connection  with  the  execution  proceedings  doeB  not 
constitute  fraud. 

See  Civil  Procedure  Code,  1882  (6)  ...  ...  ...         17 

FURTHER  APPEAL. 

See  Appeal,  Civil  (7)  ...  ...  ...  ...         41 

G 

GENERAL  CLAUSES  ACT,  1897. 

Section  6. 

(1)  Applicable  to  points  of  res  judicata. 

See  Hindu  Family  ...  ...  ...  ...         97 

(2)  Under  the  provisions  of  section  6  of  the  General  Clauses  Act, 
proceedings  against  an  insolvent  begun  under  Punjab  Laws  Act,  sec- 
tions 25  and  28,  and  pending  when  the  Provincial  Insolvency  Act 
came  ink-  force,  must  be  continued  under  the  former  Act. 

See  Provincial  Insolvency  Act,  1907  CO  and  (2)  ...  ...11&12 

(3)  Section  14. 

See  Cantonments  Act  ...  ...  ...  ...        24 


GIFT. 


(1)  Of  ancestral  land  in  favour  of  daughter's  son  in  presence  of  near 
collaterals. 

See  Custom — Alienation  (1)       ...  ...  ...  ...         21 

(2)  Gift  to  married  daughter,  whose  husband  is  khana-damad,  valid 
against  collaterals,  Kahuts  of  mauza  Tbirpal,  tahsil  Chakwal,  district 
Jbelam. 

See  Custom-' Alienation  (3)      ...  ...  ...  ..*        31 
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GIFT— concld. 


Nos. 


(3)  Gift   of   ancestral  land  by  a  childless  proprietor  in  favour  of  hie 
daughter's  sons,  Mirali  Sials  of  tahsil  Kabirwala  of  the  Median    district. 

See  Custom—  Alienation  (6)       ...  ...  ...  ...         53 

(4)  Gift  by  widow  to  her  daughter — Locus  standi  of  collaterals — ■ 
Succession  of  daughter — Sayads  of  mauza  Cuuma,  tahsil  ayid  district 
Gurgaon. 

See  Custom— Alienativn  (7)      ...  ...  ...  ...         58 

(5)  Gift  of  ancestral  land  by  a  rhildlesa  proprietor  in  favour  of  his 
sister — contest  by  the  reversioners  of  the  donor — Dhamrayas  of  Shahpur 
di  strict  • 

See   Custom — Alienation  (11)  ...  ...  ...  ...         67 

(6)  Gift  of  equity  of  reden^j  tion  prior  to  the  expiry  of  mortgage  term— 
validity  of  such  gift  under  Muhammadan  Laic. 

See  Mortgage  by  Conditional  Sale  (2)  ...  ...  ,,,         86 

GRANT. 

Of  shamilat  land  by  Government— Succession  of,  on  death  of  grantee. 
See  Limitation  (1)  ...  ...  ...  ...  20 

GROSS  ANNUAL  RENT. 

Includes  house-tax  payable  by  tenant  to  landlord. 

See  Punjab  Municipal  Act,  J891  ...  .,,  ,,,         4t5 

GUARDIAN. 

(1)  Appointment  of  guardian  of  person  of  a  minor  who  is  a  member 
of  a  joint  Hindu  family  having  joint  property. 

See  Minor  and  Guardian  ...  ...  -.  ...         23 

(2)  See Mtnor.  (I)  ...  ...  ..  ...  ...         35 

(3)  Under  Muhammadan  Law  the  father  of  a  girl  who  has  not 
attained  the  ago  of  puberty  is  not  her  lawful  guardian  in  the  presence 
of  her  maternal  grandmother. 

See  Guardian  and  Wards  Act,  1890.  ...  ...  ...         -48 

GUARDIAN  AND  WARDS  ACT,  1890. 

Guardian  and  Wards  Act,  VIII of  1 890,  section  7  (3)  —  Muhammadan 
Luw — appointment  of  guardian  by  will — right  of  maternal  gran::  , 
—Held,  that  under  Muhammadan  Law  the  father  of  a  girl  who  has  not 
attained  the  age  of  puberty  is  not  her  lawful  guardian  in  the  presence 
of  her  maternal  grandmother,  and  is  not  entitled  to  appoint  a  guard- 
ian by  his  Avill  in  supersession  of  the  grandmother,  and  that  a  guard- 
ian so  appointed  is  not  a  guardian  appointed  by  will  within  the  terms 
of  section   7  (3)  of  the  Guardian  and  Wards  Act,  1890  ...  48 
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N03. 


H 

BAQ.J-DASTAR. 

Among  Janjiana  Siyals  of  mauza  Kharanwala,  in  the  Jhang  district* 
the  eldest  son  is  entitled  npon  6nal  partition  to  receive  extra  land  in 
addition  to  his  share  by  way  of  h>q  i-dastar  or  haq-i-pagri. 

See  Custom — Succession  (3) 

HINDU  FAMILY. 

Hindu  family — Partnership — Dissolution  by  death  of  partner- 
Indian  Contract  Act,  IX  o/1872,  sections  238  and  253  {10)— Suit  by 
widow  of  deceased  partner  for  account  and  share  in  specific  assets — 
Limitation — Indian  Limitation  Act,  XV  of  1S77,  Article  106 — 
Khatris — Presumption  of  jointness — Disruption  and  re-union  of 
some  members — Hindu  law — Status  of  widow — Self-acquired 
property  -Res  judicata — Application  of  old  or  new  Code  oj  Civil 
Procedure — General  Clauses  Act,  X  of  1897,  section  6 — Profits  in 
land — Jurisdiction  of  Civil  Court — Puyab  Tenancy  Act,  XVI  of 
1887,  section  77  (3)  (i).  —  JHeW,  that  where  the  allegations  for  the  plain- 
tiff, tho  widow  of  a  deceased  member  of  a  Hindu  family  (though  not 
a  joint  family)  were,  that  her  husband's  father  was  the  sole  proprietor 
of  a  busin°ss  and  had  gifted  to  each  of  his  two  nephews  (the  defend- 
ants) a  share  in  the  business  and  ihey  had  allowed  such  shares  to 
remain  in  the  busiuess  ever  since  aud  it  was  not  denied  that  they 
were  all  entitled  to  a  share  in  the  piofits  of  the  business  to  the  extent 
of  their  respective  shares,  the  relationship  thns  created  is  a  partner- 
ship as  defioed  in  section  238,  Indian  Conti  act  Act,  aDd  not  a  "  here- 
ditary trading  partnership  "  under  Hindu  law. 

Held    also,    that    this    partnership    was    dissolved    by  the    dea!h    of 
plaintiff's    hu-band  in  1900  under  section  2J3  (10)  of  tbe  Act,  and  that 
this  suit,  instituted  in  1906,    which    was    in   substance    merely    a    suit 
for  an  accouut  of  a  dissolved  partnership,  was  consequently  barred  by 
time  under  Article  ]06  of  the  Indian  Limitation  Act. 

Held  also,  that  it  was  the  duty  of  the  Court  suo  moto  t»  see,  if  upon 
the  allegations  in  the  plaint  a  suit  was  in  time  as  a  whole  or  in  part, 
notwithstanding  that  the  defendants  pleaded  limitation  only  in  regard 
to  part  of  tbe  claim,  and  that  this  rule  applied  equally  to  a  Court 
of  Appeal. 

Held  further,  dissenting  from  Merwanji  Harmasji  v.  Rustamji,  (1882) 
I.  L,  R.  6  Bom.  628  (635),  and  Sokhanada  v.  Sokhanada,  (1905)  I.  L.  R. 
28  Mad,  34±  and  following  Rivett  Cnrnac  v.  Gocal  Das,  (1896)  1.  L.  R. 
20  Bom.  15,  that  the  suit  for  a  general  account  being  barred  by 
time,  it  was  also  barred  in  respect  of  specific  assets  of  the  business 
acquired  within  three  years  of  institution  o*  Bait. 

And  that  article  106,  Limitation  Act,  applied  to  every  sui*  in  which 
plaintiff  claimed  an  account  of  the  general  partnership  property  and 
hiB  share  in  the  same  and  its  profits. 

Eeld  also,  that  among  Khatris,  residents  in  a  town  and  in  no 
way  agriculturists,  brothers  were  presumably  members  of  a  joint 
family. 
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HINDU  FAMILY— concld. 

And  following  Bala  Bakhsh  v.  Rukhma  Bai,  (1903)  I.  L.  R.  30  Cal. 
725  P.  C.  that  where  one  co-partner  separated  from  the  others,  there 
was  no  presumption  that  the  latter  remained  united,  and,  when  upon 
such  separation  the  shares  of  the  other  co-partuera  weie  fixed,  there 
was  a  virtual  separation  of  all  and  an  agreement  amongst  the 
remaining  members  of  a  joint  Hindu  family  to  remain  united,  had  to 
be  proved  like  any  other  fact. 

(The  meaning  of  the  ruling  by  their  LordshipB  of  the  Privy  Council 
in  Paibati  v,  Naunihal  Singh,  (1909)  I.  L.  R.  31  All.  412  P.  C. 
explained.) 

Held  further,  following  Bala  Baksh  v.  Rukhma  Bai,  (1903)  I.  L.  R. 
30  Cal.  725  P.  C.  that  "  a  reunion  in  estate  "  properly  so  called 
can  only  take  place  between  persons  who  were  paitiee  to  the  "  original 
partition." 

Held  also,  following  Balwant  Singh  v.  Rani  Kishori,  (1898)  I.  L.  R. 
20  All.  267  P.  C,  that  as  regards  aolf-acquired  property  a  Hindu  has 
plenary  powers   of  disposition. 

Held  also,  that  wheio,  in  a  previous  suit  by  the  present  defendants  as 
plaintiffs  for  recovery  of  a  book  debt  the  defendants,  while  admitting 
the  debt,  pleaded  that  it  was  due  to  the  firm  in  which  the  husband  of 
the  widow  (present  pluintiff)  had  a  two-third  share  and  the  widow  was 
added  as  a  co-plaintiff  under  section  32,  Civil  Procedure  Code,  1882, 
and  an  issue  was  framed  inter  alia  as  to  wl.it  whs  her  share  in  t 
amount  claimed,  and  the  Court  found  that  she  was  entitled  to  tho 
share  which  her  husband  would  have  bad  if  alive,  that  this  was  res 
judicata  between  her  and  her  then  co-plaintiffs  (present  defendants), 
and  that  it  followed  that  she  was  equally  entitled  to  a  similar  share  in 
the  rest  of  the  property. 

But,  that  a  more  substitution  as  legal  representative  of  her  doceased 
husband  in  another  suit  had  not  the  same  effect. 

Held  further,  that  this  question  must  be  decided  under  the  provisions 
of  the  old  Civil  Procedure  Code  of  1882,  notwithstanding  that  the 
new  Code  of  1908  had  come  into  force  before  the  decision  of  the  appeal 
in  the  Chief  Court,  as  it  involved  a  substantive  and  very  real 
right  to  which  the  provisions  of  section  6  of  the  General  Clauses  Aot, 
X  of  1897,  applied. 

But  alio,  that  the  rule  enunciated  in  Shamas  Din  v.  Ohulam  Eadir,  20 
P,  R,  1891  F.  B.,  was  applicable  only  to  ordinary  Courts  established 
in  this  country  and  was  not  affected  by  the  question,  whether  having 
regard  to  the  value  of  tho  two  suits,  a  further  appeal  might  be  to 
the  Judicial  Committee  in  the  one  and  not  in  the  other,  there 
being  no  appeal  as  of  right  in  any  case  to  His  Majesty  in  Council. 

Held  also,  that  seotion  77  (3)  (fc)  of  the  Punjab  Tenancy  Act,  1887, 
did  not  oust  the  jurisdiction  of  the  Civil  Courts  from  entertaining 
the  claim  for  a  share  in  profits  of  agricultural  land  which  had  been 
realised  by  the  defendants  and  entered  in  the  books  as  part  and  parcel 
of  the  assets  of  the  business  ...  ...  ...  ...        97 
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HINDU  LAW. 


Noa. 


(1)  Hindu  law— Succession — Tarkhans  of  Amtitsar  City— Custom. — 
Held  that  Hindu  noii-agricultarists  residing  in  a  citj  are,  in  the 
absence  of  proof  of  a  custom  by  specific  instances  modifying  Hindu 
law,  presumably  governed  by  that  law,  and  that  among  Hindu 
Tarkhans  of  the  Amritsar  city  a  graudnephew  as  a  sapinda  succeeds 
in  preference  to  a  great-grandnephew  and  to  the  widow  of  (a  sapinda, 
whose  husband  predeceased  the  widow  of  the  last  male  owner.  30 

(2)  Initial  presumption  in  regard  to  Brahmins  is  that  they  are 
governed  by  Hindu  law. 

See  Custom—  Succession  (1)...  ...  ...  ...  1 

(3)  Brahmins  of  Ajnala,  District  Amritsar,  follow  agricultural  custom 
and  not  Hindu  law. 

See  Custom — Alienation  (9)     ...  ...  ...  ...         63 

(4)  Difference  between  hereditary  trading  partnership  of  joint  family 
and  ordinary  partnership, 

Presumption  of  jointness  among  Khatris,  residents  of  a  town. 

See  Bindu  Family  ...  ...  ...  ...  ...         97 

(5)  Partition— Where  one  co-partner  separates  from  the  others, 
there  is  no  presumption  that  the  others  remain  joint. 

See  Hindu  Family  ...  ...  ...  ...  ...         97 

(6)  A  Hindu  has  plenary  powers  of  disposition  as  regards  self- 
acquired  property. 

See  Hindu  Family  ...  ...  ...  ...  ...         97 

(7)  Hindu  lata — Widow's  right  of  residence  in  one  of  her  husband's 
houses. — Held,  that  nnder  Hindu  law,  before  the  widow  of  a  Hindu 
husband  can  claim  a  right  of  residence  in  one  of  her  husband's  houses, 
attached  in  execution  of  a  decree  against  his  representatives,  she  must 
prove  affirmatively  that  none  of  the  other  houses  are  suitable  for  her 
accommodation  ...  ...  ...  ...  ...       102 


IMPERIAL  ACT  OF  PARLIAMENT. 

Under  the  Imperial  Act,  1J  and  12  Vict.  0.  21,  when  an  adjudica- 
tion is  made  by  the  High  Court,  the  estate  of  the  insolvent  vests  in  the 
official  assignee,  and  he  is  the  person  to  administer  it, 

See  Administration  of  Insolvents' Estate     ...  ...  •..45  P.O. 

INDIAN  CONTRACT  ACT. 

(I)  Sections  64  and  65— Sale  by  minor—misrepresentation— Vendee 
acting  in  good  faith — Refund  of  purchase-money. 

See  Specific  Belief  Act  ...  ...  —  •••         76 


miii  INDEX  OF  CIVIL  CASES  EEFORTED  IN  THIS  VOLE  ME. 
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INDIAN  CONTRACT  ACT- concld. 


Nos, 


(2)  Section  70.  Repairs  done  by  tenant— Deduction  of  costs 
from  rent. 

Sec  Cantonment  (House  Accommodation)  Act  ...  ...       103 

(3)  Section  74, 

See  Damages  ...  ...  ...  ...  ...         81 

(4)  Italian  Contract  Act,  IX  of  1872,  section  230  (3) — Personal  liabilitj 
of  agent  in  British  India  for  money  due  to  a  contractor  for  work  dune  for  a 
Ha>ia  outside  British  India — Limitation  — Indian  Limitation  Art,  XV of 
1877,  Article  56,  and  section  19,  explanation  (\) — Acknowledgment  by 
agent. — Held,  that  plaintiff  suing  for  the  balance  of  money  due  to  him 
for  work  done  for  a  Rana  in  his  State  situate  outside  British  India  was 
entitled  under  f-ection  230  (3)  of  the  Indian  Contract  Act,  IX  of  1^72, 
to  sue  the  defendant,  the  Rana's  agent  (qua  the  woik)  in  British  India 
from  whom  plaintiff  had  actually  got  the  contract. 

Sewble,  that  article  56  of  the  Second  Schedule  of  tho  Indian  Limita- 
tion Act  is  applicable  to  such   a  suit. 

Held  further,  that  a  letter  addressed  to  tho  Rana  by  the  defendants 
within  3  years  from  the  date  of  the  completion  of  the  woik  by  the 
plaintiff  was  a  sufficient  acknowledgment  of  liability  in  re-p 
of  the  plaintiff's  claim  within  the  meaning  of  explanation  (1)  to 
section  19  of  the  Indian  Limitation  Act,  ns  it  admits  in  (dear  and  definite 
language  that  plaintiff  has  a  good  and  subsisting  claim     ...  ...  43 

(5)  Section  238 — difference  between  Oidinary  pmtnership  and  here- 
ditary partnership  of  a  joint    Hindu  family. 

See  Hindu  Family  ...  ...  ...  ...         97 

(6)  Section  253  (10),  Hindu  partnership  dissolved  by  death  of  one 
partner. 

See  Hindu  Family  ...  ...  ...  ,,,         97 

INDIAN  EVIDENCE  ACT. 

(1)    Section  34 — Bahi  account— Proof  and  corroboration  of. 

See  Bahi  Account    ...  ...  ...  ...  ...         SO 

(2)  Indian  Evidence  Act,  I  of  1S72,  section  90,  Ancient  document. — 
Held  that  section  90,  Indian  Evidence  Act,  1872,  is  not  limited  to 
cases  in  which  the  document  is  actually  produced  in  Court  and  con- 
sequently secondary  evidence  of  an  ancient  document  is  admiss;ble  with- 
out proof  of  the  execution  of  the  original  when  the  document  is  shown  to 

have  been  lost  aud  to  havo  been  last  heard  of  in  proper  custody  ...         93 

(3)  Section  112— 'Applicability  of. 

See  Muhammadan  Lau> '  (2)    ...  78 
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Nos. 
INDIAN  LIMITATION  ACT,  1877. 

(1)  Indian  Limitation  Act,  XV  of  1877,  section  5 — Appeal — Time 
taken  up  with  review — Sufficient  cause.— Held,  that  filing  a  petition  for 
review  is  not  a  "  sufficient  cause  "  within  the  meaning  of  section  5  of 
the  Indian  Limitation  Act,  1877,  for  not  presenting  an  appeal  within 
time,  nnles3  it  is  shown  that  theie  were  reasonable  grounds   for   asking 

for  a  review  '...  ...  ...  ...  ...       100 

(2)  Indian  Limitation  Act,  XV  of  1877,  section  19— Acknowledgment 
— M<<rtgage  entry  in  settlement  record  —  Signature  of  one  of  the  mortgagees 
and  of  (Settlement  Officer. —  Held,  that  where  a  suit  is  brought  to  redeem 
a  mortgage  more  than  60  years  old,  and  the  plaintiff  relies  upon  an 
entry  in  a  settlement  record  (the  signature  of  one  of  the  two  mort- 
gugees  being  found  at  the  end  of  the  muntakhib  khewat  papers,  in 
which  the  entry  of  mortgage  occurs,  though  not  on  the  entry  itself) 
as  an  acknowledgment  within  the  meaning  of  section  19  of  the  *Indian 
Limitation  Act,  it  must  be  shewn — 

(a)  that  the  Settlement  Officer,  who  signed  the  record,  was  an 
agent  duly  authorised  by  the  two  mortgagees  to  make  the  entry  of 
the  mortgage  in  the  muntakhib  kheivat,  or 

(6)  that  the  signature  (among  a  mass  of  other  signatures)  of  one 
mortgagee  at  the  eod  of  that  document  in  which  it  is  not  denied  that 
these  mortgagees  are  shewn  also  as  proprietors  of  other  holdings  in  the 
village,  cau  be  properly  referred  to  this  mortgage  entry. 

Held  also,  that  neither  of  these  conditions  obtained  in  the  present 
CHse.  [Qaestion  discussed  whether  section  19,  Limitation  Act,  was 
intended  to  apply  to  cases  of  acknowledgment  of  the  continued  exis- 
tence of  a  mortgage)     ...  ...  ...  ...  ...         39 

(3)  Section  19,  explanation  1.— Acknowledgment  by  agent— schedule 
II,  article  56, 

See  Indian  Contract  Act,  1872  (4)  ...  ...  ...         43 

(4)  Section  19 — Acknowledgment  by  agent. 

See  Principal  and  Agent  —  ...  ...  m         55 

(5)  Section  28,  articles  142  and  144. 

See  Absentee  ...  ...  ...  ...  ...         29 

(6)  Article  11. 

See  Civil  Procedure  Code,  1882  (9)  ...  ...  ...         28 

(7)  Article  106 — governs  f-uit  substantially  for  an  account  of  dis- 
solved partnership  and  for  a  share  in  the  partnership  property  and 
assets,  and  if  barred,  the  suit  is  equally  barred  in  regard  to  claims 
for  a  share  in  specific  assets  of  the  partnership  acquired  within  three 
years  of  institution  of  suit. 

See  Hindu  Family...  ...  ...  ...  ...         97 

(8)  Schedule  II,  article  166,  applicability  of— 

See  Execution  of  Decree  (2)       ,„  ,„  ...  ,,,        40 
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INDIAN  LIMITATION  ACT,  1877— conoid 

(9)  Courts  should  suo  moto  see,  that  a  suit  is  within  time  as  a 
whole  or  in  part,  notwithstanding  that  defendant  only  pleaded  limita- 
tion in  regard  to  part  of  the  claim. 

See  Hindu  Family  ...  ...  ...  ...  •••         97 

INDIAN  LIMITATION  ACT,  1908. 

(1)  Indian  Limitation  Act,  IX  of  1908,  article  85 — Eeciprocal  de- 
mands—  Bahi  account. — I.  L.  and  others  used  to  supply  L.  C.  with 
capital  by  means  of  hundis  and  L  C.  supplied  tbem  with  goods.  Up 
to  the  year  195 1  Sambat  thd  balance  was  sometimes  in  favour  of 
I.  L.  and  sometimes  in  favcur  of  L.  C,  bat  after  Sanibat  1954  the 
balance  was  alwayB  in  favour  of  I.  L,,  though  I.  L,  went  on  supplying 
cash  and  L.  C.  in  turn  supplied  goods.  Each  year  the  balance  was 
ascertained  and  carried  over,  but  in  Sambat  1959  a  regular  balance 
was  struck  and  signed  by  L.  C.  It  was  contended  by  L.  C,  that 
after  Sambat  1951  at  any  rate  there  was  no  mutuality,  and  that 
article  85  of  the  Indian  Limitation  Act,  IX  of  1908,  was  therefore 
inapplicable. 

Held,  by  the  Chief  Court,  that  the  suit  was  governed  by  article  85 
of  the  Indian  Limitation  Act  ...  ...  ...  ...          75 

(2)  Indian  Limitation  Act,  IX  of  1908,  section  181 — revision  —limita- 
tion for. —  On  the  25th  April  1905  the  Small  Cause  Court,  Sialbot, 
dismissed  plaintiffs'  suit  for  birt.  On  appeal  the  District  Judge  re- 
manded the  case  aud  the  Small  Cause  Court  then  decried  the  claim 
which  however  was  dismissed  on  appeal  to  the  District  Judge.  On 
revision  the  Chief  Court  held  that  no  appeal  lay  to  the  District 
Judge  and  restored  the  order  of  the  6rst  Court.  Plaintiffs  then 
applied  to  the  Chief  Court  for  revision  of  the  order  of  the  first 
Court  so  restored  and  was  met  by  the  objection  that  his  revision  was 
long  barred  by  time. 

Held,  by  the  Chief  Court  that  the  situation  was  anomalous  but  that 
revision  was  barred  by  time  under  article  181  of  the  new  Limitation 
Act,  1908,  as  also  article  178  of  the  old  Act     ...  ...  ...         92 

INDIAN  OATHS  ACT;  X  OF  1873. 

Indian  Oaths  Act,  X  of  1873,  section  8—  Form  of  oath — Affecting  third 
person — Consent  to  abide  by  statement  on  oath — Competency  of  Court  t u 
administer  such  oath . — Where  the  oath  administered  to  the  defendant 
was  in  these  terms  u  If  1  lie  in  saying  that  I  did  not  strike  the 
balance  and  had  paid  the  debt  may  my  wife  be  considered  to  have 
been  divorced  from  me." 

Held,  following  Ruldu  Mai  v.  Bhupa  (36  P.  R.  1873)  and  dissenting 
from  Ram  Narain  Singh  v.  Babu  Singh,  (1896)  I.  L.  R.  18  All.  4ii 
that  the  oath  was  repugnant  to  decency,  purported  to  affect  a 
third  person  and  was  in  coutravention  of  section  8  of  the  Indian 
Oaths  Act,  1873,  and  that  the  fact  that  the  defendant  accepted  and 
took  the  oath  did  not  validate  it  or  create  a  bar  to  any  objection 
by  the  plaintiff  inasmuch  as  the  Court  was  not  competent  to  tender 
the  oath  to  the  defendant  and  was  consequently  barred  from  accepting 
the  evidence  so  sworn   ...  ...  qq 
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INDIAN  STAMP  ACT,  1899. 

Indian  Stamp  Act,  II  of  1899,  section  5,  articles  40  (6)  and  57  (&)— • 
Deed  of  mortgage  executed  by  mortgagor,  mortgagee  and  surety —Stamp 
duty  leviable  on  such  instrument. — An  instrument  purporting  to  be  a 
deed  of  mortgage  in  consideration  of  the  loan  of  Rs.  2,U00  was  executed 
by  three  parties  (1)  mortgagor,  (2)  surety  for  the  due  fulfilment  of 
the  terms  of  the  obligation,  and  (3)  the  party  making  the  loan  ; 
and  it  bore  a  stamp  of  Rs,  10  as  a  mortgage-deed  within  the  mean- 
ing of  article  40  (6)  of  the  Indian  Stamp  Act,  1899.  On  presenta- 
tion before  the  Sub-Registrar  at  Peshawar  a  question  arose,  whether 
it  should  not  in  addition  bear  a  stamp  of  Rs.  5  as  falling  also  within 
the  provisions  of  article  57  (b).  On  a  reference  by  the  Revenue  Com- 
missioner, North-West  Frontier  Province — 

Held,  that  the  instrument  in  question  was  properly  stamped,  inas- 
much as  the  subject-matter  of  the  agreement  was  but  one,  viz.,  the 
repayment  of  the  amount  of  the  advanc,  and  the  mere  fact  that 
there  were  two  contracts  embodied  in  the  instrument,  the  one  by  the 
mortgagor  and  the  other  by  the  surety  in  respect  of  this  matter 
could  not  bring  the  instrument  within  the  purview  of  section  5  of  the 
Stamp  Act...  ...  ...  ...  ...  ...15  F.B. 

INSOLVENCY  ACT. 

Insolvency  Act,  III  of  1907,  sections  13  and  16  (2)— Power  of  Insol- 
vency Court  prior  to  order  of  adjudication.— Held,  that  an  Insol?ency 
Court  has  no  jurisdiction  prior  to  the  order  of  adjudication  to  order 
the  release  of  an  applicant  for  insolvency  who  has  rightly  or  wrongly 
been  committed  to  prison  by  a  Civil  Court  in  execution  of  a  decree 
and  that  before  any  order  of  adjudication  is  made  the  ordinary  rights 
of  a  creditor  to  proceed  against  the  person  and  property  of  a  judgment- 
debtor  remain  unaffected.  ...  ...  •••  •••  95 

INSOLVENT. 

(1)  Proceedings. 

See  Provincial  Insolvency  Act,  1907  (I  and  2)  ...  ...11  <fe  12 

(2)  Administration  of  insolvent's  estate — Punjab  Laws  Act,  1872, 
section  27. 

See  Administration  of  Insolvent's  Estate     ...  ...  ,,,45  P.O. 

J 

JOINT  HINDU  FAMILY. 

(1)  A  suit  by  uncle  against  bis  minor  nephew  to  establish  the 
fact  that  a  mortgage  transaction  effected  by  the  niinor's  father  was 
on  behalf  of  the  joint  family  does  not  effect  a  separation. 

See  Minor  and  Guardian  ...  ...  ...  .,.          23 

(2)  Difference  between  hereditary  partnership  of—and  Ordinary 
partnership  pointed  out. 

See  Hindu  Family  ...  ...  ...  •«■        97 
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Nos. 
JURISDICTION. 

(1)  It  is  not  within  the  province  of  a  Civil  Court  to  determine 
whether  the  Deputy  Commissioner  should  or  should  not  grant  a 
certificate  in  accordance  with  section  26  of  the  Punjab  Court  of  Wards 
Act. 

See  Punjab  Court  of  Wards  Act,  1903         ...  ...  —  6 

(2)  Section  158  (1)  of  the  Punjab  Land  Revenue  Act  prevents 
a  Civil  Court  from  taking  coguizauce  of  claim  for  land  in  addition 
to  that   allowed  in  partition  proceedings. 

See  Civil  Procedure  Code,  IS 82  (4)  ...  ...  ...  8 

(3)  Civil  Courts  have  no  jurisdiction  to  deal  with  the  terms  offered 
to  mortgagee  by  the  Deputy  Commissioner  under  section  9  (2)  of  the 
Punjab  Alienation  of  Land  Act,  1900. 

See  Mortgage  by  Conditional  Sale  (1 )  ...  ...  ...  22 

(4)  Conflict  of — bctweeu  two  Courts  having  Insolvency  jurisdic- 
tion. 

See  Administration  <>f  Insolvent's  Estate     ...  ...  ...45  P.C. 

JURISDICTION  OF  CJVIL  COURTS. 

(1)  Jurisdiction — mm7  Court  or  Revenue  Court — Suit  by  landlord 
for  possession  of  land  left  by  deceased  occupancy  tenant  against  a  mortgagee 
of  the  occupancy  rights. — Held,  that  a  suit  by  a  landlord  against  the 
mortgagee  for  possession  of  tin  lard  left  by  an  occupancy  tenant  on  the 
ground  that  the  tenant  having  died  without  heirs,  the  occupancy  rights 
have  been  extinguished  under  section  59  (4)  of  the  Punjab  Tenancy 
Act,  1887,    and   the  mortgagee's  rights  have  ipso  facto  come  to  an  end, 

is  cognizable  by  a  Civil  Court         ...  ..  ...  ...  9 

(2)  See  Estoppel       ...  ...  ...  ...  ...         32 

(3)  Jurisdiction — Suit  by  occupancy  tenant  for  a  declaration  under 
section  45  of  the  Punjab  Land  Revenue  Act,  XVII  of  1887 — Re-enhance- 
ment of  rent. — The  plaintiffs  sued  uuder  sectiou  45  of  the  Punjab  Land 
Revenue  Act,  1887,  for  a  declaration  that  they,  as  occupancy  tenants 
under  section  5  of  the  Punjab  Tenancy  Act,  1887,  were  not  bound  to 
pay  the  enhanced  rent  la'd  down  by  a  fresh  entry  in  the  record  of 
rights,  and  that  such  entry  was  erroneous. 

Held,  following  Raja  Nur  Khan  v.  Darab  Khatun  (25  P.  R.  1889), 
and  dissenting  from  Bahadur  Khan  v.  Sardar  (89  P.  R.  1895),  that 
the  suit  was  exclusively  cognizable  by  a  Civil  Court  ...  ...  73 

(4)  Jurisdiction — 'Court  cannot  decide  other  question  till  point  of 
jurisdiction    settled. — -Where   in    a  suit  before  a  MunBif,  1st  class,  it  was 

objected  that  the  suit  was  undervalued,  and  that  the  value  for 
jurisdiction  purposes  was  Rs.  2,000,  but  the  Munsif,  without 
deciding  the  question  of  jurisdiction,  dismissed  the  suit  as  barred  by 
limitation. 
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Noa. 
JURISDICTION  OF  CIVIL  COURTS— concld. 

Held  by  the  Chief  Court,  that  the  first  question  for  decision  is  the 
jurisdiction  of  tbe  Court  in  which  the  suit  is  filed.  If  the  Court 
has  not  jurisdiction  the  proceedings  are  coram  non  judice  and  no 
question,  either  of  fact  or  law,  can  be  decided  except  that  of 
Jurisdiction.  ...  .,.  ...  ...  ••«         83 

(5)  Where  the  relation  of  landlord  and  tenant  was  settled  by  the 
Cuntonments  (House  Accommodation)  Act,  the  application  of  the 
general  law  was  ousted  and  consequently  the  civil  courts  had  no 
jurisdiction  to  decide  the  question  of  necessity  for  repairs  and  their 
costs  under  section  70  of  tbe  Contract  Act,  1872. 

See  Cantonments  (House  Accommodation)  Act  ...  ..•       Wo 

JURISDICTION  OF  INSOLVENCY  COURT. 

Insolvency  Court  has  no  jurisdiction  prior  to  the  order  of  adjudica- 
tion to  order  the  release  of  an  applicant  for  insolvency  who  has 
been  committed  to  prison  by  a  Civil  Court  in  execution  of  a 
decree. 

See  Insolvency  Act     ...  ...  ...  .♦•  •••         95 

JURISDICTION  OF  REVENUE  COURTS, 

Punjab  Tenancy  Act,  XVI  of  1887,  section  77  (3)  (k)Suit  against 
a  co-sharer  for  share  of  sale-proceeds  of  certain  trees  in  a  joint  holding. — 
Held,  following  Nazam  v.  Joti  Mai  (119  P.  B.  1894)  that  a  suit 
against  a  co-sharer  for  a  share  in  the  sale-proceeds  of  certain  trees 
growing  in  a  joint  holding  falls  under  clause  (k)  of  section  77  (3)  of 
the  Punjab  Tenancy  Act,  1887,  and  that  the  Revenue  Courts  alone, 
therefore,  have  jurisdiction  and  that  the  fact  that  the  defendants 
deny  plaintiff's  title  as  a  co-sharer  does  not  affect  the  question  of 
jurisdiction. 

Beld  also,  following  Bam  Jas  v.  Balla  (25  P.  B.  1909),  that  as  the 
Munsif  who  happened  to  be  also  an  Assistant  Collector,  2nd  grade, 
had  do  jurisdiction  to  try  such  suits,  tbe  decree  should  be  set  aside 
aDd  plaint  be  registered  in  the  Court  of  Assistant  Collector,  first 
grade  ...  ...  ...  ...  ...  •••         52 

E 

KHANADAMAD. 

(1)  Appointment  of  future  possible  husband  of  a  daughter  as 
khanadamad  by  will  among  Gnjars  of  Ludhiana  district  invalid. 

See  Oustom^Successio7i  (2)     ...  ...  .••  •••  2 

(2)  Meld,  that  among  Gujars  of  the  Gujrat  District  wills  in  favour  of 
daughters  and  their  husbands  are  valid  only,  if  the  latter  is  a  duly 
appointed  and  regularly  and  continuously  recognised  "  khana- 
damad." 

See  Custom— Alienation  (2)     ...  •••  •••  "•        25 
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KHATRIES. 

(1)  Khatries  of  mauza  Nara,  tahsil  Kabuta,  district    Rawalpindi,    do 
not  follow  agricultural  custom  in  matters  of  alienation. 

See  Custom— Alienation  (16)    ... 

(2)  HesideniB  of  a  town,  presumably  joint. 
See  Hindu  Family... 


LANDLORD  AND  TENANT. 

Landlord  and  tenant— notice  to  quit.— Where  a  tenant  gave  notice  to 
lis  Uidloid  that  he  would  vacate  on  the  31st  October  1908,  but  for 
some  reason  was  unable  to  do  so  though  the  landlord  took  partial  pos- 
session on  tin-  30' h  October  and  after  the  tenant  had  vacated  le-entcred 
the  vacant  tenement. 

Held,  that  the  landlord  was  entitled  to  a  new  notice  or  failing  this 
to  a  month's  rent 

LEGITIMACY. 

Child  bom   more   than    280  days  after  the  dissolution    of  his   mot 
marriage  but  less  thnn   6  months   after  second   marriage— legitimacy   of 

such  child- 

See  Muhammadan  Laiv  (2)      ... 

LIMITATION. 

(1)   Limitation —starting   points    of,  on  pleadings— ft  rant  of  shamilat 
Zand  by  Government — succession  of, on  death  of  grantee, — By  a  sanad  dated 
10th  April  1862  of  the   Government   of  the  Punjab  in  favour   of  K.    S. 
certain   land   out     of   the    shamilat    of    village   T.    was   granted     to 
the  grantee   rent-free   for ' life,  aud   it     was    stipulated   that  the    pro- 
prietary right  was  to  remain  in  the  family  of  the  grantee  on  his    demise 
subject    to  assessment.     No  compensation   was   paid  by  Government  to 
the  proprietary    body    and  the   laud    continued  to  be    entered  in    the 
revenue  papers  as  shamilat,  K.  S.    and  his  widow  after  hi*  death  being 
shown  only  in  the  cultivating  column.     The  brothers  of  K.  S.   had  not 
cultivated  any  of  the  land,  nor  did  they  form  a  joint  family  with  K.  S. 
in  1862.     On  the  death  of    K.    S.  and  hi3  widow    the    plaintiffs,  pro- 
prietors in    the  village,  claimed    the  land  as  shamilat    and  the    defen- 
dantp,  nephews  aud  granduephews,  claimed  it  as  members  of  the  family 
of  K.  S.    with  whom  the    proprietary   right   was   to   remain    after  his 
demise. 

Held,  that  under  the  circumstances  of  the  case  the  word  "  fanvly,"  as 
used  in  the  sanad,  must  bo  taken  to  be  employed  in  its  restricted  sense, 
i.  e,  as  meaning  the  wife  aud  children  aud  not  all  tho  blood  relations 
of  the  grantee. 

Eeld  also,  that  as  the  plaintiffs  ill  their  plaint  alleged  that  shortly 
before  the  suit  they  had  asked  the  defendants,  who  are  also  members  of 
the  proprietary  body,  to  retain  possession   of  the  laud  iu  suit  which  is 
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LIMITATION  -concld. 


No* 


shamilat,  only  to  the  extent  of  their  own  shares,  but  that  they  had 
refused  to  do  so,  and  as  the  defendants  did  not  in  their  pleas  challenge 
the  correctness  of  this  allegation,  the  plaintiffs'  cause  of  action  really 
accrued,  not  on  the  death  of  K.  S.  or  his  widow,  but  when  the  defen- 
dants were  asked  to  give  up  the  area  in  excess  of  their  shares  in  the 
land,  and  limitation  only  ran  from  that  date  and  not  from  tho  death  of 
K.  S.  or  of  his  widow 

(2)  Limitation— Punjab  Limitation  Act,  I  of  1900  —  Suit  for  posses- 
sion by  collaterals  after  the  death  of  widow  but  more  than  12  years  after 
the  alienation  of  it  by  the  last  male  turner.— Beld,  following  Mtran 
BaMsh  v  Ahmad  (145  P.  B.  19»7)  and  distinguishing  Khiah  Ram  v. 
Gulab  Khan  (70  P.  W.  R.  1908,  F.  B.)  that  a  suit  for  possession  of 
land  instituted  in  1906  after  the  death  of  the  widow  of  the  last  male 
owner  by  reversioners  who  had  previously  obtained  a  declaratory  deciee 
in  respect  of  the  gift  by  her,  was  not  governed  by  the  provisions  of  the 
Punjab  Limitation  Act,  I  of  1900,  and  was  not  barred  by  efflux  of 
time,  mutation  in  favour  of  the  defendants  having  taken  place  onthe 
baeis  of  the  gift  in  1883,  and  the  last  male  owner  having  died  in  188b... 

(3)  Limitation  for  revisions. 

See  Indian  Limitation  Act,  1908  (2) 

(4)  Suits  for  an  account  of  dissolved  partnership  and  for  a  share  in 
the  partnership  property  and  assets  are  governed  by  article  106,  Indian 
Limitation  Act,  1877,  and  if  barred,  a  claim  for  a  share  m  epecinc 
assets  of  the  partnership  acquired  within  3  years  of  institution  of  suit 
is  equally  barred. 

See  Hindu  Family 

(5)  Courts  should  suo  moto  see  that  a  suit  is  within  time  as  a 
whole  or  in  part,  notwithstanding  that  defendant  only  pleaded  limita- 
tion in  regard  to  part  of  the  claim. 

See  Hindu  Family 

LIMITATION  ACT. 

See  Indian  Limitation  Act. 

LIS-PENDENS. 

A  sale  to  one  pre-emptor  during  the  pendency  of  a  suit  by  another 
pre-emptor  does  not  place  the  former  in  a  better  position  to  the  latter. 

See  Punjab  Laics  Act,  1872  (1) 

LOOUS  STANDI. 

m    Among    Sayyads  of  mauza  Chuma,   tahsil  and  district  Gurgaon 
{i)    Among    od.jrjaua  <ji.  7      fathers  to  the  exclusion  ot 

couteat  the  gift  made  by  the  widow  in  favour  of  her  daughter. 
See  Custom— Alienation  (1) 
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Noa. 
LOCUS  STANDI-concld. 

(2)  Alienation  by  widow— Locus  standi  of  the  rider  of  last  male  owner 
in  default  of  reversioners  to  contest  an  alienation— Ghirths  of  manza 
Baldhar,  tahsil  and  District  Kangra. 

See  Custom— Alienation   (8)  ...  ...  ...        60 

(3)  Of  collaterals  residing  in  another  village  to  contest  an  alienation 
of  sdf-acquired  property  by  mother  and  widoiu  of  the  last  male  owner— 
Sayads  of  rnauza  Tal  Khalsa,  district  Rawalpindi. 

See  Custom — Alienation  (14)    ...  ...  ...  ...         71 

M 

MAINTENANCE. 

Under  the  Rhvaj-i-am  of  Rawalpindi  District  a  barren  widow  in 
entitled  to  a  definite  portiou  of  her  husband's  estate  for  life  by  way  of 
maintenance  in  presence  of  her  Btepson. 

See  Custom—Succession  (7)     ...  ...  ...  ...         49 

MARRIAGE. 

See  Custom— Maniage  ...  ...  ...  ...         79 

MATERIAL  IRREGULARITY. 

Lower  Appellate  Court's  taking  wholly  orroneous  view  of  the  frame 
of  case  and  of  plaintiff's  real  claim. 

See  Revision  (1)     ...  ...  ...  ...  ,„         ]3 

MERGER. 

Of  mortgage  in  previous  money  decree. 

See  Estoppel  ...  ...  ...  ...  ...        32 

MINOR. 

(1)  Minor— appearance    by— Guardian     ad   litem  —  Effect    of  d> 
against   minor.— Where  in    the    Lower   Appellate    Couit   one  of    the 
respondents,    a  girl  (who  was  a  minor),  was  described  merely  as  being 
plaintiff's   wife   and   not  as   a   minor,    and   the    appeal   was   decided 
without  any  guardian  ad  litem  having  been  appointed  to  her— 

Held,  that  the  girl,  not  having  been  represented  by  a  guardian, 
could  not  be  treated  as  having  appeared,  though  actually  present  in 
Court,  and  that  the  decree  could  not  be  treated  merely  as  an  ez-parte 
decree,  and  must  be  set  aside         ...  ...  ...  ...         35 

(2)  Sale  by  minor— misrepresentation— Vendee  acting  in  good  faith— 
Refund  of  purchase-money . 

See  Specific  Relief  Act  ...  76 
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MINORITY. 


Nos. 


The  occupancy  rights  of  minors  are  not  lost,  if  they  fail  to  manage 
the  cultivation,'their  minority  being  a  sufficient  cau3e  for  their  failure 
to  cultivate. 

See  Occupancy  Bights  ...  ,,,  ...  ...  3 

MINOR  AND  GUARDIAN. 

Minor  and  guardian — Appointment  rf  guardian  if  per  sun  of  a  minor — 
Joint  Hindu  family — jointness — separation. — Held,  following  Gharibullah 
v.  Khalak  Singh  [(1903)  I.  L.  R.  25  All.  407]  that  the  fact,  that  a 
Hindu  minor  and  his  uncle  are  joint  in  property  as  members  of  a 
joint  Hindu  family,  does  not  bar  the  appointment  of  a  third  person  a8 
guardian  of  the  minor's  person,  but  does  bar  the  appointment  of  such 
person  as  gaardian  of  the  minor's  property, 

Held  also,  that  the  fact  that  a  Hindu  minor  is  under  the  care  of  a 
person  not  interested  as  an  heir  does  not  of  itself  terminate  the 
relations  of  the  minor  and  his  uncle  inter  se  as  members  of  a  joint 
Hindu  family — and  that  a  suit  by  the  uncle  against  the  minor,  to 
establish  the  fact  that  a  mortgage  transaction  effected  by  the 
minor's  father  was  on  behalf  of  the  joint  family,  does  not  effect  a 
separation. 

Held  further,  that  there  is  no  inconsistency  in  a  guardian  of  the 
minor's  person  being  appointed  without  any  appointment  of  a  guardian 
of  the  joint  propeity,  of  which  he  is  a  coparcener  : —         ...  ...         23 

MISREPRESENTATION. 

Of  age  by  minor—Vendee  acting  in  good  faith — Refund  of  purchase 
money. 

See  Specific  Relief  Act  ...  ...  ...  ...         76 

MORTGAGE. 

(1)  Merger  of— in  previous  money  decree. 

See  Estoppel  ...  ...  ...  ...  ...         32 

(2)  Mortgage  entry  in  Settlement  record— signature  of  one  of  the 
mortgagees  and  of  Settlement  Officer — Acknowledgment. 

See  Indian  Limitation  Act  1677  (2)  ...  ...  ,.,         39 

MORTGAGE  BY  CONDITIONAL  SALE. 

(1)  Mortgage  ly  conditional  sale — Remedy  of  mortgagee  since  passing 
ofJPunjab  Alienation  of  Land  Act,  XIII  of  1900,  vide  section  9(2).— 
Under  the  terms  of  a  mortgage  deed  by  way  of  conditional  sale  the 
sole  remedy  of  the  mortgagee  for  the  enforcement  of  his  right 
thereunder  was  to  foreclose  under  Regulation  XVII  of  1806.  Default 
having  taken  place,  the  mortgagee  took  proceedings  under  the  Re- 
gulation, but  infructuously,  in  1897  and  did  nothing  further  till  1907, 
when  he  applied   to  the  Deputy  Commissioner  for  relief  under  sec- 
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22 


Nos. 
MORTGAGE  BY  CONDITIONAL  SALE— concld. 

tion  9  (2)  of  the  Punjab  Alienation  of  Land  Act,  XIII  of  1900.  The 
Deputy  Commissioner  thereon  offered  him  a  farm  of  the  mortgaged 
land  for  eight  years,  which  the  mortgagee  refused,  and  then  brought 
a  suit  for  a  money-decree  against  the  mortgaged  land  or  the  mortgagor 
personally — 

Held,  that  the  mortgagee  was  not  entitled  in  law  to  a  money- 
decree,  inasmuch  aa  the  effect  of  the  Punjab  Alienation  of  Land  Act 
was,  that  the  particular  remedy  given  to  the  mortgagee  under  the 
terms  of  his  contract,  has  been  extinguished  and  another  remedy 
substituted  in  lieu  thereof,  and  that  this  relief  was  in  the  circumstances 
the  only  one  open  to  the  mortgagee. 

Held  also,  that  tho  Civil  Courts  had  no  jurisdiction  to  deal 
with  the  terms  offered  to  tho  mortgagee  by  the  Deputy  Com- 
missioner   ... 

(2)  Mortgage  by  conditional  salt —  Oift  of  equity  of  redemption  prior  to 
the  expiry  of  mortgage  term — Validity  of  audi  gift  under  Muhammadan 
Law — Notice  of  foreclosure  to  original  mortgagor — Ner<*$ity  of  nolic*-  to 
donee.— The  plaintiffs  instituted  the  present  suit  against  the  defen- 
dants for  possession  of  certain  land  as  absolute  owners,  alleging  that 
tho  land  was  mortgaged  by  the  father  of  defendants  with  condition 
of  foreclosure  if  the  entire  land  or  a  part  thereof  was  not  redeem- 
ed within  six  years.  Tho  land  was  not  redeemed  and  the  plaintiffs 
on  7th  December  1898  served  defendants'  father  with  a  notice  of 
foreclosure  Tho  year  of  grace  expired  on  10th  December  1899,  and 
plaintiffs  became  absolute  owners.  The  defenco  was  that  the  original 
mortgagor  on  whom  tho  notice  was  served  had  no  right  of  ownership 
at  the  time,  as  tho  land  in  dispute  was  gifted  by  him  to  defendants 
on  30th  January  1897  by  a  registered  deed  of  gift  which  was  wit- 
nessed by  J.  S.,  one  of  the  mortgagees,  and  therefore  the  proceed- 
ings in  connection  with  tho  notice  of  foreclosure  were  ineffective  and 
void,  as  it  should  have  beon  issued  to  the  douees.  In  reply  plaintiffs 
contested  the  gift,  alleging  that  tho  gift  was  not  completed  by  delivery 
of  possession.  Both  Courts  below  found  in  favour  of  defendants  and 
dismissed  the  suit.     On  appeal  the  Chief  Court — 

Held,  dissenting  from  Muhi-ud-din  v.  Manohar  Shah  [(1882)  I.  L. 
R.  6  Bom.  650]  and  Ismail  v.  Bamji  [(1SS9)  I.  L.  R.  23  Bom.  G82] 
that  under  Muhammadan  law  a  gift  by  a  mortgagor  of  immovable 
property,  of  the  equity  of  redemption  was  valid,  placed  the  donee 
in  the  shoes  of  tho  douor  and  necessitated  notice  to  the  donee  of  fore- 
closure although  the  donor  was  still  alive         ...  ...  ...         86 

MUHAMMADAN  LAW. 

(1)  Under  Muhammadan  law  the  father  of  a  girl  who  has  not 
attained  the  age  of  puberty  is  not  her  lawful  guardian  in  the  prtseuce 
of  her  maternal  grandmother,  and  is  not  entitled  to  appoint  a  guardian 
by  his  will  in  supersession    of  the  grandmother. 

See  Guardian  and  Wards  Act,  1S90  ...  ,.,  4S 
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MUHAMMADAN  LAW— concW.  °8' 

(2)  Muhammadan  Law— Arhwxdcdgment- Child  bom  more  than  280 
day.<  after  the  dissolution  of  Jus  mother's  marriage  but  less  than  6  months 
after  second  marriage  — Legitimacy  of— Indian  Evidence  Act,  I  of  1872 
section  112.— One  Mussamirat  R.  was  divorced  by  her  first  husband 
?2n*  ^October  ,1895-  She  married  G.  X.  on  the  4th  February 
1896  and  bore  a  child  on  the  17th  July  1896,  the  child  was  thus 
born  more  than  2S0  days  after  the  dissolution  of  his  mother's 
marriage  with  her  first  husband  hut  less  than  6  months  after  her 
marriage  with  G.  N.  The  plaintiff  contended  that  under  Mnhamma- 
dan  Law  no  acknowledgment  of  paternity  by  G.  N.  could  legitimise 
the  child,  and  it  was  found  that  the  iddat  of  repudiation  had  ternii- 
mated  before  the  marriage  with  G.  N.  although  the  child  must  have 
been  procreated  before  the  termination  of  that  iddat.  G.  N.  acknowled*. 
ed  the  child  and  treated  it  aB  his  own.  ° 

Held,  that  the  marriage  of  Mussammat  R.  with  G  N  though 
irregular,  was  not  void  that  when  the  child  was  born  '  a  marriaw 
between  h.s  mother  and  G.N.  subsisted;  that  section  112  of  the 
Indian  Evidence  Act,  1872  was  applicable  to  the  case  and  the  child 
was  entitled  to  inherit  to  G.  N.  as  his  legitimate  son  ...  78 

r  $>  .W*  77"'^//  redemption  prior  to  the  expiry  of  mortgage  term— 
Valtdtty  of  such  gift  under  Muhammadan  Law, 

See  Mortgage  by  Conditional  Sale  (2)  on 

^  '  •••  ...         oo 

(4)  Khokhars  of  tbo  town  of  Gujrat  follow  Muhammadan  Law. 
See  Custom — Alienation  (17) 
MUKARRIDARI  RIGHTS. 

^Creation  of    mukarndari  rights   amounts   to  a   permanent  aliena- 

See  Custom— Alienation  (15) 


N 

NECESSITY. 

Childless    proprietor  borrowing   money  with  a  view  to  entering   the 
army  and  for  marriage,  constitutes  legal  necessity.  entermg  «* 

See  Custom— -Alienation  (10)  ... 

•••  in 

NOTICE  TO  QUIT. 

See  Landlord  and  Tenant 

0 

OATH. 

Form    of-affecting  third  person- consent  to  abide  by  statement  on  oath 
-Competency  of  Court  to  administer  such  oath. 

See  Indian  Oaths  Act,  1873     ,„ 


90 


85 


65 


94 
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OCCUPANCY  HOLDING. 

Occupancy  holding— Succession— Punjab  Tenancy  Act,  XVI  of  1887, 
section  19  (c)— entry  in  Wajib-ul-aiz  regarding  succession  of  bhaiya 
karabati— meaning  of—Citstom—ouaB  probandi.— Heki,;that  where  ia  the 
Wajib-ul-arz  the  occupancy  tenants  are  recorded  as  stating,  that  if  one 
of  them  should  die  without  sons  succession  should  go  to  bhaiya 
karabati,  such  entry,  if  viewed  (1)  as  a  record  of  custom  cannot  be 
used  to  override  or  extend  the  scope  of  section  59  (c)  of  the  Punjab 
Tenancy  Act,  XVI  of  1887,  and  if  viewed  (2)  as  an  agreement,  should 
be  interpreted  in  a  reasonable  way,  and  it  is  reasonable  to  suppose 
that  the  landlords,  if  they  agreed  at  all  agreed  to  the  succession  of  such 
brothers  and  karabati  only  as  might  be  entitled  under  tenancy  law  and 
custom,  and  the  idea  of  a  right  accruing  only  to  descendants  of  a 
person  who  once  held  the  land,  is  a  fundamental  idea  in  the  minds  of 
the  peasantry. 

Eeld  also,  that  the  burden  of  proof  is  on  the  persons  claiming  occu- 
pancy rights,  and  tbey  must  prove  that  their  ancestor  once  occupied 
the  land 

OCCUPANCY  RIGHTS. 

Occupancy  rights— Effect  of  non-cultivation  by  a  minor— Punjab 
Tenancy  Act,  1887,  section  38.— Held,  following  Lakha  v.  Thakar 
Dial  (9P.B.  1910  Kev.)  that  under  section  38  of  the  Punjab  Tenancy 
Act  1887,  the  occupancy  rights  of  minors  are  not  lost  if  they  fail 
to  manage'  the  cultivation,  their  minority  being  a  sufficient  cause  for 
their  failure   to  cultivate 

OXUS  PROBANDI. 

See  Burden  of  Proof. 


PARTITION. 

Joint  Hindu  Family— whore  one  co-partner  separates  from  the  others, 
there  is  no  presumption  that  the  others  remain  joint. 

See  Bindu  Family 

PARTNERSHIP. 

(1)  Difference  between  ordinary  and  hereditary  partnership  of  a 
joint  Hindu  Family. 

See  Hindu  Family...  ...  ...  ...  ...         97 

(2)  Limitation — Suit  for  an  account  of  dissolved  partnership 
and  a  share  in  the  partnership  property  and  asset*  governed  by 
article  106,  Indian  Limitation  Act,  1S77,  and  if  barred,  a  claim  for 
a  share  in  specific  assets  of  the  partnership  acquired  within  3  years 
of  institution  of  suit  is  equally  barred. 

See  Hindu  Family  ...  ...  ,,.  ,,,         97 
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POVERTY. 


Sufficient  ground  fcr  extension  of  time  for  the  deposit  of  security 
for   respondent's  costs  in.    Appeal  to  Privy  Council. 

See  Civil  Procedure  Code,  1903  (10)  ...  ...  ...         4 

PRE-EMPTION. 

(1)  It  is  not  "  superior  diligence  "  to  file  a  suit  a  week  before  a  rival 
pre-emptor  files  his  suit. 

See  Punjab  Laws  Act,  1872  (1)  ...  ...  ,„  7 

(2)  Pre-emption— Sale  by  Jat  Sikh  of  a  plot  of  land  to  an  Indian  Chris- 
tian for  the  purpose  of  building  a  Christian  Church  or  School— Pre-emptor 
not  bound  to  carry  out  such  purpose.— Held,  that  when  a  plot  of  laud  is 
sold  by  a  Jat  Sikh  to  a  "Native  Christian  and  the  deed  of  sale  states,  that 
it  is  purcha-ed  by  the  latter  for  the  purpose  of  erecting  a  Christian 
Church  or  School  without  any  stipulation  for  avoidance  of  the  sale 
if  no  such  building  is  erected,  a  pre-emptor  can  take  over  the 
bargain  without  agreeing  to  erect  such  a  building  and  the  principle 
laid  down  in  Buldeo  Das  v.  Piare  Lai  (24  P.  B.    1901)   does  not  apply 

to  such  a  sale  ...  ...  vq 

(3)  Pre-emption— New  sub-division   in   an   old  town  —  Garhi  Awan, 
Eafizabad,  District  Gujranwala.—Held,  that  the  custom  of  preemption 
does  not  prevail  in  the  abadi  jadid   of  the  old  village  of  Garhi  Awan 
a  suburb  of  Ha6zabad.  ' 

Held  also,  that  the  abadi  jadid,  which  was  situate  just  outside 
the  old  borders  of  the  town,  mu6t  be  looked  upon  as  a  sub- 
division within  the  meaning  of  the  Punjab  Pre-emption  Act,  II  of  19  Jo, 
notwithstanding  that  it  had  not  yet  received  a  name  as  a  mohalla,  and 
that  no  sub-divisions  were  recognized  in  the  old  town       ...  84 

(4)  Pre-emption— Bight  to  sue  on  the  strength  of  property,    of   which 
the  pre-emptor   is     owner  only    during  the    life    of   a    certain  person— 
pre-emptor   suing   for  possession   of  the   land   as  mortgagee  -Waiver  — 
F.  D.  the  vendor-defendant  and  one  S.  his  cousin  had   a   joint   holding 
of  which   S.    sold    his   half  share   to   K.  B.  the  plaintiff  in    1894.  and 
the  remaining  half  share  was  sold  by  F.  D.  to  K.  A.    and  others,    by  a 
registered   deed    of   salu  in    1907,   without   mentioning   any  previous 
encumbrance  on  the  property.     On  24th  January   1908  K.  B.  (plaintiff 
in  this  case)   brought   a  suit   for   possession  of  the  same   iand  as   a 
mortgagee  under  an  alleged  mortgage    of    1887,    on  the   ground    that 
he  had  been  wrongfully    dispossessed  by    the   defendant,    the   vendee. 
This  suit   wa3   dismissed   on     14th    August    1908.      While  this    case 
was  pending,  on  28th  April  1908,  F.  D.  instituted  a  suit  against  S.  and 
K.  B.  for  a  declaration  that  the  sale  affected  by  S.  in  favour  of  K.  B.  in 
1894   was  not    binding   on    him,  as  the    sale    was   without    necessity. 
The  claim    was  decreed  subject  to  a  valid  charge  of  Rs.  50  on  the  land. 
The  present  pre-emptiou  suit  was  instituted  by  K.  B.  on  oih  Jnne  1908, 
while  both  the  above  suits  were  pending.     The  defence    was  that  no 
right  of  preemption  accrued  to  plaintiff,  inasmuch  as   he   was   owner 
only  till   S.'s  death   of  the  property  on  the   strength   of  which   he 
claimed  pre-emption  and  that  plaintiff's  suing  for    the  land  as   mort- 
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Nos, 


PRE-EMPTION— concld. 


ghgee  in  the  previous  suit  amounted  to  acquiescence  and  waiver 
and  that  section  43  of  the  Civil  Procedure  Code,  1882,  barred  the  suit. 
Both  the  Courts  below  decreed  the  claim.  On  revision  the  Chief  Court— 

Hel),  that  plaintiff  had  a  right  of  pre-emption  on  the  strength 
of  the  property  of  which  he  was  owner  till  the  death  of  S.  and  that 
there  was  no  waiver  on  his  part  and  that  section  43,  Civil  Procedure 
Code,  1882,  had  no  bearing  on  tha  case  ...  ...  ...         99 

PRE-EMPTION  SUITS. 

Price  fixe  1  by  first  Court  -  decretal  amount  paid  in  after  deducting 
costs — Price  raised  by  Appellate  Court— Payment  of  difference  with- 
out  CJ&ts   previously  recovered— Sufficient  compliance. 

See  Civil  Procedure  Code,  1882  (5)  ...  ...  ...         56 

PRE-EMPTOR. 

(1)  Sale  by  Jat  Sikh  of  a  plot  of  land  to  an  Indian  Christian  for  the 
purpose  of  building  a  church  or  school — pre -emptor  not  bound  to    carry 

out  such  purpose. 

Sea  Pre-emption  (2)  ...  ..  ...  ...         33 

(2)  Pre-emptor  previously  suing  for  possessession  of  the  land  as 
mortgagee,  no  waiver. 

See  Pre-emption  (4)  ...  ...  ...  ...         99 

PRINCIPAL  AND  AGENT. 

Principal  and  agent — Goods  received  by  agent  on  written  authority — 
Suit  against  principal — Indian  Limitation  Act,  XV  of  1877,  section  19  — 
Acknowledgment  by  agent. — Held,  that  under  the  provisions  of  section  19 
of  the  Indian  Limitation  Act  1877,  an  acknowledgment  may  be  signed 
by  an  agent  duly  authorized,  and  an  agent  who  has  authority  to  receive 
goods  for  his  principal  has  also  implied  authority  to  sign  an 
acknowledgment  of  balances  due,  and  that  such  acknowledgment  is 
good  although  the  correctness  of  the  amount  charged  is  not  ad- 
mitted, and  the  acknowledgment  is  conditional  and  subject  to  the  prin- 
cipal's approval. 

Held  also,  that  a  suit  for  the  price  of  timber  supplied  to  the  agent 
of  a  contractor  on  the  authority  of  a  letter  lies  against  the 
contractor  ...  ...  ...  ...  ...  ...         55 

PROBATE  AND  ADMINISTRATION  ACT. 

Probate  and  Administration  Act,:V  of  1881,  section  86 — Appeal  jrom 
interlocutory  order — Revision  —  Grounds  for. — Where  upon  an  applica- 
tion being  made  for  letters  of  administration  under  the  Probate  and 
Administration  Aet(Vof  of  1881),,'  it  was  objected  that  the  District 
Judge  bad  no  jurisdiction  to  entertain  the  application  and  that  officer 
decided  against  the  objection, 
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PROBATE  AND  ADMINISTRATION  ACT— concld. 

Held,  that  no  appeal  lay  from  the  order  of  the  District  Judge  under 
section  86  of  the  Act,  inasmuch  as  the  order  was  not  one  made  by  the 
District  Judge  by  virtue  of  the  powers  expressly  conferred  upon  him 
by  the  Act. 

Held  also,  that  the  ordjr  beiog  an  interlocutory  one  on  a  point 
of  jurisdiction  no  revision  lay  in  the  Chief  Court.  ...  •••         ^ 

PROVINCIAL  INSOLVENCY  ACT,  1907. 

(1)  Provincial  Insolvency  Act,  III  of  1907,  sect-ion  43,  not  appli- 
cable to  proceedings  begun  under  section  25  of  the  Punjab  Laics  Act,  IV  of 
1872—  General  Clauses  A>t.  X  of  1697,  section  6,  clauses  (c),  (J)  and  (e). 
—Eeld,  that  under  the  provisions  of  section  6  of  the  General  Clauses 
Act,  X  of  1897,  proceedings  against  an  insolvent  begun  under 
section  25  of  the  Punjab  Laws  Act  and  pending  when  the  Provincial 
Insolvency  Act,  III  of  1907,  came  into  force  and  repealed  the  insol- 
vency sections  of  the  former  Act,  must  be  continued  aud  punishment 
imposed  where  necessary,  as  if  the  latter  Act  had  not  been  passed, 
inasmuch  as  the  new  Act  lays  down    a  different  punishment.  ...  11 

(2)  Provincial  Insolvency  Act,  III  of  1907,  section  27,  not  applicable 
to  proceedings  begun  under  section  28  of  the  Punjab  Lams  Act,  IV  of 
1672,— General  Clauses  Act,  section  6,  clauses  (c),  (d)  and  (e).-Held, 
following  GanpatRaiv.  Alalia  Mai  (11  P.  E.  1910)  that  as  the  pro- 
visions (now  repealed)  of  section  28  of  the  Punjab  Laws  Act,  IV  of 
1872,  differ  materially  from  those  of  the  repealing  enactment  (The 
Provincial  Insolvency  Act,  III  of  1907,  section  27),  and  the  latter 
makes  important  alterations  in  the  vested  and  substantive  rights  of 
parties,  orders  in  connection  with  a  composition  deed  filed  before  the 
new  Act  came  into  force,  should  be  made  under  the  old  law  (vide 
section  6  of  the  General  Clauses  Act,  X  of  1897).  ...  ...         12 

PROVINCIAL  SMALL  CAUSE  COURT  ACT,  1887. 

The  Provincial  Small  Cause  Court  Act,  IX  of  1887,  section  17— 
Payment  of  decretal  amount  in  executing  Court  on  an  ex  parte  decree  by 
another  Court  is  equivalent  to  payment  into  the  latter  Court  and  does  not 
bar  an  application  for  setting  aside  the  ex  parte  decree. — An  ex  parte 
decree  was  passed  by  the  Cantonment  Small  Cause  Court,  Ambala,  and 
transferred  for  execution  to  Multan.  The  judgment-debtor  paid  the 
decretal  amount  into  the  Multan  Court  on  3rd  June,  1908  and  made 
an  application  for  setting  aside  the  ex  parte  decree  to  the  Ambala 
Court  on  16th  June,  1908,  the  Court  rejected  the  application  on  the 
grounds  that  the  decree  had  been  satisfied  and  had  ceased  to  exist 
inasmuch  as  the  deposit  under  section  17  of  the  Small  Cause  Court 
Act,  1887,  should  have  been  made  in  the  Ambala  Court.  The 
decree-holder  took  the  money  out  of  the  Multan  Court  on  17th 
June — 

Held,  that  the  application  for  setting  aside  the  decree  was  made 
while  it  was  alive  and  the  payment  into  the  Mnlran  Court  was  no  bar 
to  the  application  made  to  the  Ambala  Court  and  must  be  treated  as 
a  compliance  with  the  rule  laid  down  in  section  17  of  the  Provincial 
Small  Cause  Court  Act,  1887  .„  -,*.  ...  ...        oi 
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Nos. 
PUBLIC  POLICY. 

Public  Policy — Dustoori  or  commission. 

Held,  that  a  claim  for  dustoori  or  commission  on  purchases  is 
unlawful  as  being  immoral  and  opposed  to  public  policy  ...  ...         91 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 
See  Mortgage  by  Conditional  Sale. 

PUNJAB  COURTS  ACT. 

(1)  Held,  that  in  pre-emption  cases  the  question  whether  a  certain 
building  is  or  is  not  on  the  facts  found  by  the  Lower  Appellate  Court 
a  serai,  is  a  question  of  law  and  of  sufficient  importance  to  justify 
the  admission  of  an  appeal  under  section  70  (1)  (6)  of  the  Punjab 
Courts  Act. 

See  Custom — Pre-emption         ...  ...  ...  ...         96 

(2)  Section  70  (1)  (o) — Revision  against  an  order  of  remand  under 
section  562,  Civil  Procedure  Code,  1882. 

See  Civil  Procedure  Code,  1908  (9)  ...  ...  ...        101 

PUNJAB  COURT  OF  WARDS  ACT,  1903. 

Punjab  Court  of  Wards  Act,  II  of  1903,  sections  26  and  31  (2),  impera- 
tive— Non-production  of  a  certificate  bars  further  proceedings  in  a  suit. — 
Held,  that  the  terms  of  section  31  (2)  of  the  Punjab  Court  of  Wards 
Act,  1903,  are  imperative,  and  prevent  a  Civil  Court  from  proceeding 
with  any  suit  pending  before  it  against  a  person,  the  superintendence 
of  whoso  property  has  been  assumed  by  the  Court  of  Wards,  until  the 
plaintiff  has  filed  a  certificate  that  the  claim  ha*  been  notified  in 
accordance  with  section  26  of  the  Act.  It  is  not  within  the  province 
of  a  Civil  Court  to  determine  whether  the  Deputy  Commissioner  should 
or  should  not  have  granted  a  certificate  ...  ...  ...  6 

PUNJAB  LAND  REVENUE  ACT,  1887. 

Section  158  (1)  of  the  Punjab  Land  Revenue  Act  prevents  a  Civil 
Court  from  taking  cognizance  of  a  claim  for  land  in  addition  to  that 
allowed  in  partition  proceedings. 

See  Civil  Procedure  Code,  1882  (4)  ...  .„  ...  8 

PUNJAB  LAWS  ACT,  1872. 

(1)  Punjab  Laics  Act,  1872 — Punjab  Pre-emption  Act,  II  of  1905  — 
"  Agricultural  tribes  " — Lis  pendens. —  K.  D.  sold  the  land  in  suit  to 
M.  B.  Separate  suits  for  pre-emption  were  bi'ought  by  K-  B,  and 
A.  B.  on  22nd  October,  1902,  and  summonses  were  served  on 
2+th  October  for  7th  November.  On  29th  October  M.  K.  filed  a 
Euit  for  pre-emption,  and  on  7th  November  obtained  from  M.  B.f 
vendee  a  deed  of  sale  of  the  land  for  the  full  price  mentioned  in  the 
previous  sale-deed.  M.  I),  then  allowed  his  own  suit  to  go  by  default 
and  was  made  defendant  in  the  other  two  suits. 
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Nos. 
PUNJAB  LAWS  ACT,  1872— concld. 
Held— 

(i)  that,  inasmuch  as  K.  B.  belonged  to  the  Kurcshi  tribe,  which 
was  not  notified  as  an  agricultural  tribe  under  Act  XIII  of  1901, 
until  1904,  he  had  no  right  of  pre-emption  at  all  at  time  of  suit,  and, 
therefore,  his  suit  must  fail  ; 

(u)  that  A.  B.  and  M.  K.  must  share  the  bargain,  neither  being 
in  the  circumstances  in  a  better  position  than  the  other,  inasmuch  as 
(a)  A.  B.'s  suing  a  week  earlier  than  M.  K.  does  not  amount  to 
u  superior  diligence  ";  (6)  A.  B.  aud  M.  K.  had,  under  pre-emption 
law,  equal  rights  ab  initio  ;  (c)  M.  K.'s  not  obtaining  a  decree  but 
taking  a  transfer  out  of  Court  instead,  does  not  tell  against  him  ; 
(d)  If.  K.'s  purchase,  being  pendente  lite,  does  not  operate  to  put  him 
in  a  better  position  than  A.  B. 

Parma  Nand  v.  Ohulam  Fatima  (15  P.  R,  1905)  followed,  Mahmud 
Khan  v.  Khuda  Bakhsh  (26  P.  R.  1908)  explained  ;  Narain  Singh 
v.  Parbat  Singh,  (1901)  I.  L.  R.  23  All.  247,  distinguished.  ...         7 

(2)  Provincial  Insolvency  Act,  1907,  not  applicable  to  proceedings 
against  an  insolvent  begun  under  section  25  of  the  Punjab  Laws 
Act,  1872. 

See  Provincial  Insolvency  Act,  1907  (1)...         ...         ...  ...         11 

(3)  Provincial  Insolvency  Act,  1907,  section  27,  not  applicable  to 
proceedings  in  connection  with  a  composition  deed  filed  before  the 
Act  came  into  force. 

See  Provincial  Insolveucy  Act,  1907  (2)     ...  ...  ...  12 

(4)  Section  27. 

See  Administration  of  Insolvent's  estate      ...  ...  ...  45P.C. 

PUNJAB  LIMITATION  ACT,  1900. 

Suit   for  possession   by  collaterals  after     the  death     of     widow 

but   more   than    12    years  after    the  alienation  by    the  last    male 
owner. 

See  Limitation  (2)...                 ...  ...  ...  •*•         62 

PUNJAB  LOANS  LIMITATION  ACT,  1904. 

The  Punjab  Loins  Limitation  AH,  I  of  1904,  Article  57— Applicability 
of—  Transfer  of  liability  for  debt.—  On  31st  March  1902,  one  Mussam- 
mat  M.,  guardian  of  certain  minors,  3old  property  to  G.  A.  K., 
daceased  husband  of  defendant,  for  Rs.  363-8-0,  being  part  of  the 
amount  due  by  the  minors  to  plaintiff,  the  purchaser  undertook  to  pay 
the  said  sum  to  plaintiff  and  the  plaintiff  agreed  to  look  to  him  for 
it.  The  deed  of  sale  was  deposited  with  plaintiff.  On  18th  February 
1908  plaintiff  brought  a  suit  against  the  widow  of  G.  A.  K.  for 
recovery  of  the  debt  and  was  met  with  a   plea  of  limitation.     The 
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Nos. 

PUNJAB  LOANS  LIMITATION  ACT,  1904— concld. 

first  Court  held  the  suit  fell  under  Article  59  or  61  and  decreed  the 
claim.  1'he  Divisional  Judge  on  appeal  confirmed  the  decree  bat 
held  that  Article  59  applied.  The  Chief  Court  on  revision— 

Held,  that  the  case  was  one  of  mere  transfer  from  one  person  to 
another  of  liability  for  a  debt,  G.  A.  K.  having  stppped  into  the  shoes 
of  the  minors  to  whom  money  had  been  lent,  and  that  Article  57,  as 
amended  by  the  Punjab  Loans  Limitation  Act,  1904,  applied  ("  money 
payable  for  money  lent "),  ...  ...  •••  •••         59 

PUNJAB  MUNICIPAL  ACT,  1891. 

Punjab  Municipal  Act,  XX  of  1891,  section  42  (1)  (4)  (a)  (i)-gross 
annual  rent  includes  house-tax  payable  by  tenant  to  landlord  —  // 
that  when  Municipal  taxes  on  a  house  at  Simla  payable  by  the 
landlord,  are,  by  contract  betweon  landlord  and  tenant,  payable  by 
the  latter  to  the  former  as  part  of  the  consideration  for  occupation,  the 
sum  so  payable  must  be  included  in  assessing  the  gross  annual  rent 
or  annual  value,  on  which  the  Municipal  Committee  is  entitled  to 
levy  a  bouse  tax  under  section  42  (1)  (A)  (a)  (i)  of  the  Pan  jab 
Municipal  Act,  1891,  irrespective  of  the  terms  in  which  that  sum  is 
described  in  the  contract.  ...  ...  •••  •••         46 

PUNJAB  PRE-EMPTION  ACT,   1905. 

(1)  Section  11 — A  person  belonging  to  tribe  not  notified  as  an 
agricultural  tribe  under  Act  XIII  of  1891  at  the  timo  of  suit,  though 
subsequently  notified,  has  no  right  of  pre-emption  at  all. 

See  Punjab  Laws  Act,  1872  (1)  ...  •..  ...  7 

(2)    Punjab  Pre-emption  Act,  II  of  1905,    section  11    and  proviso — 
Aroras  of  Multan  not  a  sub-division   of  Khatri  tribe — Onus  probundi. — 
Held,  that  plaintiff  on  whom  the  o»u*lay  had  failed  to  prove  that  Aroras 
of   the  Multan   District  are  a  sub-division  of  Khatries  and  members  of 
the  same  tribe  within    the  meaning  of  the  proviso   to  section    11   of 
the  Punjab  Pre-emption  Act,  1905  ...  ...  ...         87 

(3)  Punjab  Pre-emption  Act,  II  of  1905,  section  3,  sub-section  (2) — 
Village  immoveable  property. — I.  D.  sold  a  house  situate  in  the  abadi } 
known  as  Parao  Lata  Musa  to  D.  D — M.  A.,  (I,  D.'s  son)  sued  for  pre- 
emption allegiug  that  the  abadi  was  part  of  a  "  village."  It  appeared 
that  many  years  ago  Government  established  a  halting  ground  or  parao 
in  the  immediate  vicinity  and  constructed  a  number  of  shops.  Since  then 
the  bazar  had  grown  and  a  number  of  houses  wero  built  close  by  una 
at  time  of  suit  this  abadi  contained  143  residential  houses  and  110 
shops.  The  land  occupied  by  the  parao  belonged  to  matca  Dhaman 
and  tho  abadi  or  bazar  included  land  withiu  the  limits  of  that 
village,  as  well  as  of  the  village  of  Said  Gul.  It  was  contended  that 
tho  house  was  not  "  village  immoveable  property  "  nor  subject  to 
pre-emption  inasmuch  as  tho  abadi  Parao  Lala  Musa  lay  at  a  distance 
from  what  was  generally  known  as  the  abadi  of  mauza  Dhaman  and 
Said  Gul. 
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No8. 
PUNJAB  PRE-EMPTION  ACT,  1905— concld. 

Held  by  the  Division  Bench,  that  if  extensions  are  made  to  the 
existing  abadi  of  a  village  or  if  a  hitherto  unoccupied  site  within  the 
boundaries  of  the  village  is  built  over  and  settled  upon,  such  new- 
buildings  would  become  "  village  immoveable  property". 

Held  by  Ryves,  J.  that  the  word  "  village  "  in  section  3,  sub- 
section (2),  Punjab  Pre-emption  Act,  II  of  1905,  does  not  mean  a 
collection  of  houses  but  means  the  wholo  estate  or  mama  and  includes 
everything  within  the  boundaries  of  the  village  area. 

Held  also  by  Ryves,  J.  (Scott-Smith,  J.,  dissenting)  that  the  defini- 
tion in  this  sub-section  applies  to  all  immoveable  property  within  the 
limifs  of  a  village. 

Held  by  Scott-Smith,  J.,  that  the  expression  "  village  site  "  in 
the  above  sub-soction  could  not  be  considered  synonymous  with 
"  village  "  or  "  estate  "  but  meant  the  inhabited  part  of  the  village  or 
"  abadi  de\."  ...  ...  ...  ...  ,„  89 

PUNJAB  TENANCY  ACT,  1887. 

(1)  Under  section  38  of  the  Punjab  Tenancy  Act,  1887,  the  occu- 
pancy rights  of  minors  are  not  lost  if  they  fail  to  manage  the  cultivation 
during  minority. 

See  Occupancy  rights  ...  ...  ,,,  im  3 

(2)  Section  59  (c)— entry  in  Wajib-ul-arz  regarding  succession 
of  bhaiya  karabati  cannot  be  used  to  override  or  extend  the  scope  of 
the  section. 

See  Occupancy  holding  ...  ...  ...  ttt         33 

(3)  Punjab  Tenancy  Act,  XVI  of  1887,  section  77  (3)  (k)— Suit 
against  a  co-sharer  for  share  of  sale-proceeds  of  certain  trees  in  a 
joint  holding. 

See  Jurisdiction  of  Revenue  Court  ...  ...  >%#         52 

(4)  Section  77  (3)  (Jit)  does  not  oust  jurisdiction  of  Civil  Court 
in  regard  to  claim  for  a  share  in  profits  of  agricultural  land,  which 
has  been  realised  and  entered  in  books  as  part  and  parcel  of  a 
business. 

See  Hindu  family  .„  ...  ...  ...  ,„        97 

R 

RECEIVER. 

Receiver — appointment  of— 'Civil  Procedure  Code,  Act  V  of  1908,  Order 
XL,  rule  1 — Appeal  from  order  refusing  to  make  appointment— Dis- 
cretionary power  of  First  Court  not  lightly  interfered  with  by  Appellate 
Court— Receiver  not  to  be  appointed  on  me?e  npprehension  of  waste.— Held 
on  the  auhorities  cited,  that  an  appeal  lies  from  an  order  refusing  to 
appoint  a  receiver  under  Civil  Procedure  Code,  1908,  Order  XL, 
rule  1, 
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Nos. 
RECEIVE  R—concld. 

Held  also,  that  the  exercise  of  the  jurisdiction  to  appoint  a  receiver  ia 
not  a  matter  eft  debito  justitix,  &nd  it  is  for  tbe  Court,  to  which  the 
application  is  made,  to  decide  in  its  discretion,  whether  or  not  it  will 
act  upon  that  application,  and  the  Appellate  Court  should  not 
interfere  with  the  opinion  of  the  First  Court  unless  it  finds  such  opinion 
to  be  either  arbitrary,  vague  or  fanciful. 

Held  further,  that  a  receiver  should  not  be  appointed,  when  the 
application  is  based,  not  upon  any  specific  allegation  of  misconduct, 
but  upon  a  mere  apprehension  that  the  defendant,  though  he  has 
dono  nothing  in  the  past,  will  after  the  institution  of  the  snit  forthwith 
proceed  to  waste  the  property,  and  that  this  principle  is  applicable 
also  to  the  case  where  one  of  three  Hindu  brothers  seeks  partition  of 
the  joint  family  property,  ...  ...  ...         30 

RES  JUDICATA— 

involves  a  substantive  right  to  which  provisions  of  section  6,  General 
Clauses  Act,  X  of  1897,  apply  and  ergo  the  provisions  of  old  Civil 
Procedure  Code,  1882  applicable  where  suit  was  instituted  before 
new  Code  of  Civil  Procedure  of  1908  came  into  force. 

See  Hindu  family  ...  ...  ...  ...  ...         97 

REVIEW. 

Time  taken  up  with  review,  when  not  a  "  sufficient  cause  "  for  not 
presenting  an  appeal  in  time. 

See  Indian  Limitation  Act,  1877  (1)         ...  ...  ...       100 

REVISION  (CIVIL). 

(1)  Chief  Court's  powers  of  revision  under  section  70  (1),  Punjab 
Courts  Act—'  Material  irregularity  " — Right  to  possession  of  shamilat  by 
a  co-sharer  therein.— In  1883,  in  conseqnence  of  a  dispute  between 
plaiutiff  who  was  in  possession  of  a  plot  of  shamilat  abadi  and  an 
outsider,  the  former  executed  an  agreement  admitting  that  the 
plot  belonged  to  the  community,  and  that  he  held  subject  to  their 
good  pleasure. 

In  1908,  four  of  the  proprietors  out  of  several  hundreds,  dispossess- 
ed  him,  and  he  sued  them  for  possession.  Lower  Appellate  Court 
held,  that  his  only  remedy  was  a  suit  against  the  whole  community 
for  partition,  and  dismissed  the  suit— 

Held— 

(i)  that  the  Buit  should  have  been  decreed,  inasmuch  as  the  posses- 
sion of  plaintiff  under  the  agreemont  of  1883  was  a  substantive  right, 
interference  with  which  hy  four  of  the  proprietors  gave  him  a  cause  of 
action  against  them  ;    and 

(h)  that  this  Court  could  interfere  under  clause  (a),  section  70, 
sub-section  (1),  Punjab  Courts  Act,  because  the  Lower  Appellate 
Court,  by  taking  a  wholly  erroneous  view  of  the  frame  of  the  case 
and  of  plaintiff's  real  claim,  had  committed  "  material  irregularity  "...         13 
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Nos. 
REVISION  (ClVlL)-concld. 

(2)  Xo  revision  lies  on  a  point  of  jurisdiction  from    an  interlceutory 
order. 

See  Probate  and  Administration  Act  ...  ...  ...         7 

(3)  Limitation  for. 

See  Indian  Limitation  Act,  1908  (2)         ..,  92 

,Q^)  °^der  of  remand  under  seetiuu  562,  Civil  Procedure  Code, 
lbbJ,  where  no  appeal  would  lie  from  the  Snal  decree  revision  by 
Chief  Court. 

See  Civil  Procedure  Code,  1908  (9)  ...  ...  ...       i(jl 

,JJ  Collector's  sanction  under  section  539,  Civil  Procedure  Code, 
1882  not  open  to  revision   by  Chief  Court. 

See  Civil  Procedure  Code,  1882  (12)  ...  ...  101 

s 

SALE  IN  EXECUTION  OF  DECREE. 

(1)  Application  to   have  sale  set  aside  by  reason  of  defective  attach- 
ments—Limitation for. 

See  Execution  of  decree  (2)        ...  ...  ...  40 

(2)  Sale  of  house  by  non-proprietor— Suit  for  ejectment  of  vendee. 

See  Custom— Alienation  (13)    ...  ...  ...  ^g 

SECONDARY  EVIDENCE. 
Admissibility  of — 

See  Indian  Evidence  Act  (2)     ...  ...  <#t  go 

SECURITY. 

Extension  of  time  for  the  deposit  of  security  for  respondent's  coste 
in  appeal  to  Privy  Council — Sufficient  ground  for— 

See  Civil  Procedure  Code,  1908  (10)  ...  ...  §§i         ^ 

SELF-ACQULRED  PROPERTY. 

(1)  Alienation  of  self- acquired  property  by  mother  and  widotc  of  the  last 
male  owner — Locus  standi  of  collaterals  residing  in  another  tillage  to 
contest  the  alienation. 

See  Custom — Alienation  (14)  ...  ...  ...  im         7^ 

(2)  Plenary  powers  of  disposition  by  Hindu  ia  regard  to  — 

See  Hindu  family     ...  ...  ...  ...  ,.,.  97 
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Nos. 


SERAI. 


SET-OFF. 


Held,  that  the  mere  fact  that  some  of  the  rooms  aie  reuted  oat  to 
more  or  less  permanent  tenants  and  others  to  chance-vis-itoi  t>  does 
not   necessarily  convert  what  was  originally  a  tatcela  into  &  serai. 

See  Custom — Pre-emption 

Kinds  of— 

See  Oivil  Procedure  Code,  1908  (3) 


SISTER, 


(1)  Sister  or  her  sons  would  oxcludo  the  collaterals  ia  respect  of  pro- 
perty inherited  by  daughters  as  hairs. 

See  Custom — Succession  (4) 

(2)  Locus  standi  of  the  sister  of  Inst  male  owner  in  default  of  rever- 
sion-r  to  contest  an  alienation — Ghirths  of  mauza  Baldhar,  taheil  and 
district  Kangra. 

See  Custom  —  Alienation  (8)      ... 


SISTER'S  SON. 

Bequest    of   ancestral   land    by    childless  proprietor  in  favour  of  sister's 
8on — Validity  of — Kahuts  of  Chakual,  district  Jlielum. 

Seo  Custom— Alienation  (12) 

SPECIFIC  RELIEF  ACT,  1877. 

Specific  Belief  Act }  1  of  1877,  section  il- India*  Contract  Act,  IX 
of  1872,   sections  64  and  65 — Sale  by  minor — Mi  ation  — 1 

acting  in  g*oJ  faith — Refund  of  purchase  money. — Where  the  facts 
found  were  that  the  plaintiff,  when  within  39  days  of  being  sui  juris, 
sold  some  bind  for  Re.  400  to  the  defendants  who  was  not  aware 
that  the  vendor  was  au  infant  but  was  deceived  and  acted  in 
good  faith— 

Held,  that  plaintiff  wns  bound  in  equity  to  refund  the  purchase 
moi  ev  under  section  -tl  of  the  Specific  Relief  Act,  1877,  as  a 
condition  precedent  to  obtaining  a  decree  for  possession  of  the 
land. 

Held  also,  that  the  ciioumstance  that  sections  b4  and  65  of  the 
Contract  Act  do  i  ot  ap|  lv  to  the  facte  does  not  exclude  the  application 
of  section  41  of  the  Specific  Relief  Act  and  the  icle.  of  equity  therein 
contained 
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60 


68 


STAMP  DUTY. 

Doed  of  mortgage  executed  by    mortgagor,   mortgage*  and   Borety  — 
Stamp  duty  leviable  on  such  instrument. 

See  Indian  Stamp  Act,  lblJ9  ...  ...  ...  ...15JVB, 
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Nos. 
STAY  OF  EXECUTION. 

Poicer  of  Appellate  Court  to  stay  execution  while  an  appeal  is  pending. 

See  Civil  Procedure  Code,  1908  (2)  ...  ...  ...         82 

SUFFICIENT  CAUSE. 

Filing  a  petition  for  roview,  when  not  M  sufficient  cause  "  within  the 
meaning  of  section  5  of  tbe  Iudian  Limitation  Act,  1877,  for  not  pre- 
senting an  appeal  within  time. 

See  Indian  Limitation  Act,  1877  (1)  ...  ...  ...       100 

SUITS  VALUATION  ACT,  1887 
(I)  Section  8. 

See  Valuation  of  Suit  ( J )         ...  ...  ...  ...         27 

C'J)  Section  8. 

Suit  embracing  two  or  more  distinct  subjects — Valuu  for  Court -fees 
and  for  appeal  different. 

See  Appeal,  Civil  (7)    ...  ...  ...  ...  ...         41 


TAW  EL  A. 

Conversion  of  tawela  into  serai. 

See  Custom — Pre-emption         ...  ...  ...  ...         96 

TOWN. 

When  village  becomes  town. 

See  Village  ...  ...  ...  ...  ,.,         26 

TRANSFER  OF  PROPERTY  ACT. 
Section  108  (/). 

Applicability  of — Where  relation  of  landlord  and  tenant  was  settled 
by  the  Cantonments  (House  Accommodation)  Act. 

See  Cantonments  {Bouse  Accommodation)  Act  .,,  ...       103 

V 

VALUATION  OF  SUIT. 

(1)  Valuation  of  suit  for  possession  of  immoveable  property  against  tenant 
—Suits  Valuation  Ad,  VII  of  1887,  section  8— Court  Ftes  Act,  VII  of  1870, 
section  7  XI  Cc,  r),—Held}  that  under  section  7  XI  (c,  c.)  of  the  Court 
Fees  Act,  VII  of  1870  (as  amended  by  Act  VT  of  1905)  the  valne  for 
purposes  of  Court  fees  of  a  suit  for  possession  of  immoveable  property 
by  a  landlord  against  his  tenant  is  a  year's  rent,  and  following  Sohan 
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VALUATION  OF  SUIT— concld. 

Lai  v.  Qulab  Mai  (o0  P.  R.  1696)  the  value  of  tbe  suit  for  purposes  of 
jurisdiction  is  the  same  ...  ...  •••  •••         2/ 

(2)  Suit  embracing  two  or  more  distinct  subjecta — Valuation  of 
suit. 

See  Appeal,  Civil  (7)  ...  ...  ...  ...  11 

VESTING  ORDER 

Effect  of — under  Imperial  Act  of  Parliament 

See  Administration  of  insolvent's  estate       ...  ...  I'.L. 

VILLAGE. 

Village — when  it  becomes  a  /oh*/*— mauza  fieri,   teJisil    6  'rid 

THssar.-B.eld,  that  the  village  Rori,  which  is  not  a  municipality  but 
has  a  population  of  about  3,M0O  and  comprises  about  600  hoases,  ifl 
not  a  town,  in  spite  of  the  facts  that  40  or  50  of  the  houses  are  pakka 
and  that  10  or  12  of  the  inhabitants  pay  income-tax 

VILLAGE  IMMOVABLE  PROPERTY. 

What  it  includes. 

See  Punjab  Pre-emption  Act  (3)  ...  ...  ...         89 

W 

WAIVER. 

Pre-emptor    previously    suiug    for    possession    of    the  laud  I 
gagee,  no  waiver. 

See  Pre-emption  (-4)  ...  ...  ...  m         go, 

WAJ1B-VL-ABZ. 

Entry  in — regarding  succession  of  bhai  ya  karabati.  Such  entry  if 
viewed  (1)  as  a  record  of  custom  cannot  be  U8ed  to  override  thoi  scoj>e 
of  seotion  59  (c)  of  the  Ponjab  Tenancy  Act*  and  if  viewed  (2)  as  an 
agreement  should  be  iutorpreted  in  a  reasonable  way. 

See  Occupancy  holding  ...  ...  |t|  3g 

WIDOW. 

(1)  A  barren  widow  is  entitled  to  a  definite  portion  of  her  husband's 
©state  for  life  by  way  of  maintenance  smong  Uoghsifl  of  tdktU 
Rawalpindi 

See  Custom—  Succession  (7)      ...  ...  ...  m 


See  Custom  —  Succession  (8)      ...  ...  ...  ^q 


(42)    Succession   of    widowed  daughtoi -in-law     in    prossnos   of    near 
collateral— Quraibhis  of  Ferossepur  city. 
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WIDOW— concld. 

(3)  Widow  lnarrying  her  husband's  brother — Succession  to  her  last  hus- 
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not  the  decree  sought  to  be  executed  was  a  genuine  one  and  his  pro- 
ceedings are  not  ab  initio  void,  because  he  finds  that  there  is  no  such 
decree  in  existence. 

Kanto  Earn  Das  v.  Oobardhan  Das,  (1908)  I.  L.  R.  35  Cal.  138 
disfentedirom;  Bhola  Nath  Dey  v.  The  Emperor,  (1905-6)  10  C.  W.  N. 
55  followed 

(3)  Criminal  Procedure  Code,  Act  V  of  1898,  sections  6,  156  and 
193— Power  of  Sessions  Judge  to  direct  enquiry  by  Police.— Held,  that 
as  section  156  of  the  Criminal  Procedure  Code  only  gives  power  to  a 
Maeistrate  empowered  under  section  190  to  order  an  investigation  by 
the  Police,  an  order  by  a  Sessions  Judge  directing  the  Police  to  make 
further  enquiry  under  this  section  is  ultra  vires  ...  ...         1 1 

(4)  Criminal  Procedure   Code,  Act  V  of  1898,  action  M--ZW  of 

Police   officer  to  arrest-Indian  Penal  Code,  Act  XLY  of  I860,  section  99 
explanation  2,  and  section  332.-A   Police   constable  in   the  absence  of 
his    Sub-Inspector   went  to  investigate  a  case  of  burglary  in  a  village 
After    two  days'   investigation  he  formed    certain  suspicions   against 
several  persons   and  went  to  the  thana  to  get  his  report  recorded. 
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CRIMINAL  PROCEDURE  CODE,  1898— contd. 

Thereupon  the  thana  clerk  gave  him  a  note  authorising  him  to  take 
suspected  persons  to  the  thanadar  who  was  in  a  neighbouring  village. 
On  the  constable  attempting  to  arrest  the  suspected  persons,  he  was 
assaulted  by  the  accused  who  knew  him  to  be  a  Police  constable.  Neither 
the  note  nor  the  cleik  was  produced  in  evidence.  On  conviction  an 
objection  based  on  section  99,  explanation  2  of  the  Indian  Penal  Code, 
was  raised.     On  revision  the  Chief  Court — 

Held,  that  under  section  54  of  the  Code  of  Criminal  Procedure, 
1898  a  Police  officer  investigating  a  charge  of  burglary  was  empower- 
ed to  arrest  without  an  order  from  a  Magistrate  or  a  warrant  any 
person  against  whom  he  had  a  reasonable  Bnspioion  of  having  been 
concerned  in  the  burglary  and  that  accused  had  consequently  been 
rightly  convicted  tinder  section  332,  Indian  Penal  Code     ... 

(5)     Criminal  Procedure  Code,  Act  V  of  1898,  &  537 — 

Gambling   Act,    III    of    18G7,    section    5— Search   warrant  by 

Magistrate    outside   the   local  limits    of  his  jurisdu  uithout 

affixing  Court's  seal — Illegal  warrant, — On  m  search  warrant  issued 
by  a  Magistrate  of  the  first  class  and  ir  a  iction  5  of  the  Curnbl  ng  Act, 
1867  the  Police  raided  the  house  of  G,  and  he  and  others  found  in  the 
house  at  the  time  were  sent  up  for  trial  by  the  Police.  The  defence 
raised  two  objections  to  the  legality  of  the  search  warrant— 

(1)  that  the  seal  of   the   Magistrate's   Court    was    not    affixed    to 

it,  and 

(2)  that  the  warrant  was  signed    by   the    Magistrate   ;it   a    place 

outside  the  local  limits  of  his  juri6dicti  on, 

The    Magistrate,    however,  convicted    the   accused  under    sectioi 
and   4  of   the   Gambling  Act.     On   appeal  the  conviction    was  upheld. 
Tho  Chief  Court  on  revision— 

Held,  that  the  omission  to  affix  the  seal  of  the  Couit  on  the  search 
warrant  was  a  mere  irregularity  cured  by  section  537  of  the  Criminal 
Procedure  Code,  1S9S,  hut  that  the  seaich  warrant  •having  been 
signed  by  the  Magistrate  at  a  place  outside  tie  local  limits  of  bis 
jurisdiction  was  illegal. 

Held  also,  following  IIP.  R.  189")  Or.  (Bentrari  v.  Queeu-Empress) 
that  a  warrant  which  is  not  a  legal  warrant  is  no  warrant  at  all  for  the 
purposes  of  the  Gambling  Act.        ...  ...  ...  ...  23 

(6)     Criminal  Procedure    Code,  Art    Y  of  ISPS,  section  110—  Ace: 
entitled  to  independent  examination  of  his  case — Accused  cannot  be  comic'- 
,il  07i  facts    against    him    older  than    hie    previous   security  bond. — Held, 
that  in  cases  under  section  110  of  the  Criminal  Procedure   Code,    181 
each   accused    is  entitled  to   an    ontirely    independent    examination 
his  own    case,  and  if  the  accused    has    been   bound    down    before,  his 
conduct   before   the  date   of   the  previous  bond  cannot  be  imported  into 
the  subsequent  case  and  made  a  ground  for  fresh  proceedings.  ...  J 

(7)  Criminal  Procedure  Code,  Act  V  of  1898,  section  121 — Forfeiture 
of  bund  for  gO"d  behaviour. — Held,  that  section  12]  of  the  Criminal 
Procedure  Code,  1898   is  explicit  and  it  is  so  far,  as  concerns  bonds  for 
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Nos. 
CRIMINAL  PROCEDURE  CODE,   1898— concld. 

good  behaviour,  exhaustive,  and  therefore  such  a  bond  can  only  be 
Forfeited  for  the  commission  or  attempt  to  commit  or  the  abetment  of 
any  offeu26  punishable  with  imprisonment.       ...  ...  5 

(8)  Cnmiii'il  Procedure  Code,  Art  V  of  1898,  sections  110  and  121 . 

forfeiture   of  security  bond    where   offence   committed  in  Native  State. 

Where  a  pei  .-on  placed  on  Security  under  section  110,  Criminal  Pro- 
cedure Code,  1S98,  committed  within  the  period  of  his  security  bond  an 
offence  in  a  Native  State  against  a  subject  uf  the  King-Emperor 

Held,  that  his  security  could  not  be  foifeited  unless  there  was  on 
the  record  proof  of  the  commission  of  the  offence.  ...  28 

(9)  Criminal  Procedure  Code,  Act  V  <f  1898,  sections  110  and  123  — 
Accused  called  upon  to  furnish  security  for  good  behaviour — failure  to 
furnish   security — sentence   of  imprisonment   subject   to    confirmation   by 

9  --ions  Judge. — Whore  a  person  called  upon  by  the  District,  Magis- 
trate to  furnish  a  bond  under  sectiou  1 10,  Criminal  Procedure  Code 
189^,  for  a  period  of  threo  years,  failed  to  furnish  the  security 
demanded,  and  the  District  Magistrate  sentenced  the  accused  to 
rigorous  imprisonment  for  three  yea-s,  subject  to  confirmation  by 
the  Sessions  Judge,  and  the  latter  officer  confirmed  the  order  demanding 
security — 

Held,  that  the  procedure  adopted  by  J;he  District  Magistrate 
was  not  that  laid  down  in  section  123  of  the  Code  of  Criminal 
Procedure,  1898. 

Held  also,  that  it  was  the  dnty  of  the  Sessions  Judge  in  the 
case  of  a  reference  under  section  123  of  the  Code  of  Criminal 
Procedure  to  consider  the  evidence  produced  and  to  pass  orders  after 
doing  so. 

Held  further,  that  there  being  no  evidence  to  show  that  since  his  last 
conviction  the  accused  had  done  anything  that  would  justify  an  order 
under  section  110  of  the  Criminal  Procedure  Code,  security  should  not 
have  been  demanded  from  him.       ...  ...  ...  t<#         29 

(10)  Criminal  Procedure  Code,  1898,  section  195  (1)  (a) — False 
complaint  to  Police  —Sanction  for  prosecution  by  District  Magistrate- 
Police  Act,  V  of  1861,  section  4. — Held,  that  sanction  for  prosecution 
for  making  a  false  complaint  to  the  police  may,  under  section  195  (1) 
(a),  Criminal  Procedure  Code,  be  granted  by  the  District  Magistrate, 
who  exercises  general  control  over,  and  direction  of  the  police  in  his 
district  under  section  4  of  the  Police  Act,  V  of  1861. 

47  P.  R.  1867,  Cr.  and  9  P.  R.  1868,  Cr.  {doxen  v.  Boodh  Singh), 
followed,  Ramasrry  La'  v.  Queen- Empress,  (J900)  I.  L.  R.  27  Cal.  452 
dissented  from  ...  ...  ...  ...  ...  6 

(11)  Criminal  Procedure  Code,  section  197 — Criminal  misappropria- 
tion in  respect  of  goods  sent  from  Delhi  to  Calcutta  for  sale. 

See  Jurisdiction  (1)  ...  ...  ...  ...  7 


VI 
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CHIMIN AL  PROCEDURE  CODE—  contd. 

(12)  Criminal  Procedure  Code,  Act  V  of  1898,  section  250-Pro- 
secution  instituted  by  District  Judge  on  the  report  of  pro  cess-  server — 
Acquittal  of  accused— Liability  of  process-server  to  pay  compensation.— 
Held  following  Bharut  Chander  Naih  v.  3 abed  AH  Biswas,  (1892)  I.  L. 
R  20  Cal.  481  and  In  the  matter  of  the  petition  of  Ram  Padarath, 
(1904)  I  L.  R  26  All.  183,  that  a  process-server,  on  whose  report  that 
the  accused  had  obstructed  him  while  executing  a  warrant  for  custody 
of  a  wife,  the  District  Judge  instituted  criminal  proceedings  against 
the  accused,  is  not  a  person  upon  whose  complaint  or  information  the 
accusation  was  made  and  is  not  liable  to  pay  compensation  under 
section  250  of  the  Code  of  Criminal  Procedure  ...  ...         25 

(13)  Criminal  Procedure  Code,  Act  V  of  1898,  section  250— Com- 
vernation  to  accused  when  case  compromised  .—Where  S  S.  prosecuted 
L  S  under  sections  323  and  448,  Indian  Penal  Code,  and,  though 
summons  had  not  been  served  on  him,  L.  S.  appeared  and  a  compromise 
was  filed  and  accepted,  but  the  Magistrate  subsequently  caucelled  the 
order  accepting  the  compromise  discharged  the  accused  and  awarded 
L.  S.  Rs.  15  aB  compensation— 

Held  by  the  Chief  Court  on  the  case  being  reported  by  the  Sessions 
Judge  that  to  justify  the  award  of  compensation  under  section  250, 
Criminal  Procedure  Code,  the  Magistrate  must  himself  acquit  the 
accused  but  where  a  case  is  compounded  the  composition  itself 
has  the  effect  of  an  acquittal  and  compensation  cannot  legally  be 
awarded ...  ■•• 

(14)  Criminal  Procedure  Code,  Act  V  of  1898,  sections  296  and  403  — 
Indian  Penal  Code,  Act  XLV  of  I860,  sections  182  and  211- Acquittal 
of  accused  of  an  offence  under  section  182  no  bar  to  the  trial  for  an 
offence  under  section  211.-T.  S.  reported  to  the  police  that  C.  P.  had 
out  some  reeds  belonging  to  Government.  The  police  after  enquiry 
found  the  information  given  was  false  and  sent  up  T.  S.  for  trial 
under   section   182,   Indian   Penal  Code.     At  the  same  time  C.  P.  filed 

complaint  under  section  211,  Indian  Penal  Code,  against  the  fame 
accused  which  was  sent  for  trial  to  the  same  Magistrate.  The 
Magistrate  took  the  evidence  sent  up  by  the  police  in  the  section 
182  case  and  acquitted  the  accused  without  calling  upon  C.  P.,  the 
complainant,  to  produce  his  evidence  in  the  section  211  case.  The 
complainant  filed  a  revision  in  the  Court  of  the  District  Magistrate 
who  ordered  a  trial  of  the  case  under  section  211,  on  the  ground  that 
it  did  not  appear  that  the  charge  under  this  section  had  been  investi- 
gated.    On  revision  by  the  accused  to  the  Chief  Court— 

Held  that  the  acquittal  on  the  charge  under  section  182,  Penal 
Code  was  no  bar  to  the  subsequent  trial  of  the  offence  under  section 
211  inasmuch  as  the  offences  under  these  sections  are  essentially 
distinct  and  sections  236  and  403,  Criminal  Procedure  Code,  had  no 
application,  there  being  no  question  of  doubt  as  to  which  of  the  offences 
had  been  'committed,  aud  there  could  have  been  no  charge  in  the 
alternative.  ••• 

(15)  Section  439.     Criminal  revision  by  Chief  Court  against  chaiges 
framed  by  a  Magistrate. 
Bee  Oriminal  Revision 
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CRIMINAL  PROCEDURE  CODE-concld. 

(16)  Criminal  Procedure  Code,  1898— Transfer  of  cases  by  District 
Magistrate  of  his  own  motion — Section  528 — Notice  to  parties  before 
transfer — Section  190  (6),  Police  Report  —  Grounds  on  ivhich  a  superior 
Court  should  transfer  a  case  on  application  by  a  party.— The  police,  acting 
under  section  2,  Criminal  Procedure  Code,  reported  to  a  Sub- Divisional 
Magistrate,  that  they  had  arrested  a  gang  of  men  under  section  151, 
Criminal  Procedure  Code.  The  Sub-Divisional  Magistrate  ordered 
chal'in  under  section  143,  Indian  Penal  Code,  and  the  police  obeyed. 
The  accused,  after  some  witnesses  had  been  heard  by  the  Sub -Divisional 
Magistrate,  applied  to  the  District  Magistrate  for  transfer  of  the 
case  to  some  other  Court.  The  District  Magistrate  rejected  the 
application  but  suggested  trial  by  the  Tahsildar,  within  whose  power 
the  case  was.  The  Sub-Divisional  Magistrate,  then,  finding  his  own 
work  heavy,  transferred  the  case  to  Tahsildar,  but  before  the  first 
hearing  the  District  Magistrate  ordered  re-transfer  to  Sub-Divisional 
Magistrate,  giving  no  reasons.  The  Sessions  Judge  refused  to  inter- 
fere. On  accused  coming  to  Chief  Court  with  a  petition  that  the 
case  be  beard  by  the  Tahsildar,  held,  that  there  was  no  reason  to 
interfere  because  — 

(i)  The  Sub-Divisional  Magistrate  in  ordering  chalan  was  acting 
not  uoder  section  190  (c),  Criminal  Procedure  Code,  but 
under  section  193  (6)  ; 

(u)  Therefore  he  was  not  bound  to  give  accused  any  option  as 
to  the  Court  they  should  be  tried  by  ; 

{Hi)  No  notice   by  District    Magistrate  to  the   accused  was  neces- 
sary before   passing   his    order  of  transfer  to  Sub-Divisiooa 
Magistrate  ; 

(iv)  Though  section  528  (3)  requires  District  Magistrate  to  give 
reasons  for  transfer,  the  absence  of  any  statement  of  reasons 
cannot  properly  result  in  mere  cancellation  of  the  order. 

28  P.  R.  1902,  Cr.  (Bakhsha  v.  Tahlu  Ram)  distinguished  ;  Queen- 
Empress  v.  Kuppu  Mathu  Pillai  (1901)  I.  L.  R.  24  Mad.  317  approved  ; 
Imperatrix,  v.  Sadashiv  Narayan  Joshi,  (1898)  I,  L,  R.  22  Bom.  549, 
distinguished  ...  ...  ...  ...  ... 

CRIMINAL  REVISION. 

Criminal  Revision  by  Chief  Court  against  charges  framed  by  a  Magis- 
trate—'Criminal  Procedtire  Code,  1898,  section  439 — Matters  previously 
adjudicated  in  Civil  Court — Proper  attitude  of  Criminal  Courts 
where  mailer  is  more  appropriate  for  decision  by  a  Civil  Court. — Held, 
dissenting  from  Charoobala  Labee  v.  Barendra  Nath  Mozamdar,  (1900) 
t.  L.R.  27  Cal.  126,  and  distinguishing  45  P.  R,  1885,  Cr.  (Azim 
Khan  v.  Empress)  that  the  Chief  Court  can  as  a  Court  of  revision 
under  section  439  of  the  Code  of  Criminal  Procedure,  1898,  interfere 
with  the  order  of  a  Magistrate  charging  an  accused  person  with  an 
offence  although  that  order  is  not  appealable. 

Held  also,  that  save  for  very  exceptional  reasons  a  Criminal  Court 
should  not  go  behind  the  finding  of  a  Civil  Court  and  convict  of 
cheating  and  fraud  a  person,  who  upon  the  very  same  facts  has  suc- 
ceeded in  satisfying  a  Civil  Court  upon  the  merits  of  the  rase  of  the 
justice  of  his  claim. 


Nos. 
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Nob. 


CRIMINAL  .REVISION— concM. 


Held  farther,  that  it  is  a  very  sound  general  principle  and  one  to 
be  observed  by  all  Magistrates  that  parties  Hhould  not  be  encouraged 
to  resort  to  the  Criminal  Courts  in  cases  in  which  the  point  at  issue 
between  them  is  one  which  can  more  appropriately  be  decided  by  a 
Civil  Court  ...  ...  ..  ...  •••         33 


DEFAMATION. 

Defamation — Indian  Penal  Code,  A<-t  XLV  of  I860,  section  499 — 
Communication  to  complainant'*  pleader — "  publication." — Accused  in 
reply  to  a  notice  from  complainant's  pleader,  calling  upon  him  to  pay 
money  lent  to  him  by  complainant,  wrote  a  letter  to  the  pleader  con- 
taining defamatory  statements  about  the  complainant.  The  com- 
plainant thereupon  charged  the  accused  with  defamation.  The  lower 
Courts  held  that  the  letter  having  been  sent  to  the  complainant's 
pleader  must  be  considered  to  have  been  addrepsed  to  the  complaiount 
himself  and  therefore  there  was  no  publication  to  a  third  persou. 
On  revision  to  the  Chief  Court  :— 

Held,  that  as  the  defamatory  statements  contained  in  the  accused's 
letter  to  the  complaiuant's  pleader  wore  wholly  irrelevent  to,  aud  un- 
connected with,  the  question  of  the  alleged  loan  mentioned  in  the 
pleader's  letter,  the  pleader  must  be  held  to  be  a  third  per.-on  as  far 
as  these  statements  are  concerned,  and  that  therefore  there  had  been 
publication  within  the  purview  of  section  499  of  the  Indian  Penal 
Code.  ...  ...  ...  ...  ...  ...  10 

DISOBEDIENCE 

Of  order  of  Civil  Court  for  production  or  inspection  of  documuutb. 
no  longer  criminal  offence  under  Order  XI,  rule  -1  of  new  Civil  Pro- 
cedure Code. 

See  Civil  Procedure  Code,  1882...  ...  ...  ...  lo 

DISTRICT  MAGISTRATE. 

Though  section  528  (3)  of  Criminal  Procedure  Code  requires  District 
Magistrate  to  give  reasons  for  transfer,  the  absence  of  any  statement 
of  reasons  cannot  properly  result  in  mere  cancellation  of  the  order. 

See  Criminal  Procedure  Code  (\ti)  ...  ...  ...  3 

E 

EXCISE  ACT,  1896. 

(1)  The  Excise  Act,  Xll  of 1896,  sections  3  (I)  (m),  51  and  52— ap- 
plicability of — licensee  in  possession  of  liquor  in  excess  of  amouni 
fifd  in  his  license. — Held,  that  a  licensee  may  possess  liquor  in 
of  the  amount  specified  in  seetiou  3  (1)  (")  of  the  Excise  Act,  1896, 
and  up  to  the  amount  specified  in  his  license  or  pass  and  that,  if  he 
is  in  possession  of  more  than  the  latter  quantity,  he  is  punishable 
under   section  51  of  the  Act  which  applies   to  "  any  persou,"    section 
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EXCISE  ACT,   1896— concld. 

52  of  the    Act  providing   a  penalty    f<>r  certain  offences  not  punishable 

by  section  51,  fie  words  "  for  the  breach  of  which  rule  or  condition 
"  do  other  penalty  is  hereby  provided  "  bein.r  clear  and  meaning,  that 
section  52  does  not  apply  to  cases  for  which  a  pena'ty  is  provided  by 
Bonis  other  part  of  the  Act.  ...  ...  ...  ...         21 

(2)  Excise  Act,  XII  of  1896—  Police  officer  invested  with  powers  und*r 

section  44  not  competent  to  lay  complaint  under  section  57. —  Held, 
following   9  P.  R.  lsi*7    (Piraj  v.  that  Police    officers 

invested  with  powers  under  section  44  of  the  Excise  Act,  1896,  c:m 
only  be  treatei  as  Kxcise  officers  fur  the  purposes  of  sections  36, 
37  nnd  38,  and  couseqnestly  a  Police  officer  so  empowered  i-t  not  »n 
Excise  officer  within  the  meaning  of  section  57,  competent  to  make  a 
complaint  or  repot t  of  an  offence  panish.ib!e  uuder  section  49  or  52   ...  13 

EXECUTION  PROCEEDINGS. 

Held,    that  execution  proceedings    are    judicial    proceeling3    within 
the  meaning  of  section  476  of  the  Criminal  Procedure  Code. 

See  Criminal  Procedure  Code  (2)  ...  ...  ,,,  1 


FRONTIER  CRIMES  REGULATION,  1901. 

Section  59— Trial  of    a  person    under  the  Regulation  without    assist- 
ance of  Council  of  Elders — Course  of  appeal. 

See  Jurisdiction  (3)  ...  ...  ...  ...  19 

FURTHER  ENQUIRY. 

An  order  by  a    Sessions    Judge  directing  the  Police  to  make  further 
enquiry  is  ultra  vires  ...  ...  ...  ...  ...  11 

G 

GAMBLING  ACT,  1807. 

Section  5,   search  warrant  signed  by  Magistrate  outside  the    Ijcal  limits 
of  his  jurisdiction—Illegal  warrant. 

See  Criminal  Procedure  Code  (5)  ...  ...  ...  23 


INDIAN  ARMS  ACT,  1878. 

The  Lilian  Arms  Art,  XI  of  1878,  sections  4  and  19—  Ltai  moulded 
into  ballets  —  Ammunition.  -  Held,  that  the  definition  of  "  ammunition" 
in  the  Indian  Aims  Act,  1878  (section  4)  is  not  exhaustive,  and 
that  the  question  whether  an  article  comes  within  the  description  of 
the  Act  is  one  of  fact  to  Ij9  determined  according  to  circumstances, 
and  that  lead  moulded  into  bullets  of  about  20  to  24  bore  is  "  ammuni- 
tion "  and  is  not  excluded  from  the  de6nition  of  the  word  "  Ammuni- 
tion "  in  the  Act  ...  ...  ...  ...  ...  16 
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INDIAN  EVIDENCE  ACT. 


Nos. 


Act  I  of  1872— Indian  Evidence  Act,  section  30—OonfeBtion--Admdm* 
hi'Hly  against  co-accused—  Retracted  confession— -Conviction   on  comfett 

alone — Where  three  persona  were  charged  with  murder  and  one  of 
them  made  a  detailed  statement  to  the  police  which  be  soon  titer 
repeated  before  the  committing  Magistrate  daring  the  trial,  in  which 
etatements  he  alleged  that  the  other  two  had  committed  the  murder 
and  compelled  his  assistance  by  force  and  threats  of  death  and  more- 
over made  out  that  he  had  taken  a  very  minor  part  (under  threats  of 
death)  in  the  commission  of  the  crime — 

Held  by  the  Chief  Court  on  appeal,  that  (his  was  in  no  sense  a  con- 
fession for  the  purposes  of  section  30,  Indian  Evidence  Act,  and  could 
not  be  used  against  tho  co-accused. 

Held  also,  that  the  so-called  confession  having  been  retracted  in  the 
Sessions  Court  and  there   being  no  other    evidence  against    the   alK  . 

confessing  accused  ho  was  entitled  to  an  acquittal.  ...  ...  84 

INDIAN  EXPLOSIVES  ACT,  1884. 

The  Indian    "Explosives  Act,    IV  of   1884— "  Patakhas " — It     i    .— 

Held,  that  no  license  for  tin'  manufacture  or  sale  of  "  Palakha*"  is 
required  under  tho  Indian  Explosives  Act,  1884 

INDIAN  PENAL  CODE. 

(1)  Section  99,  explanation  2  aod  section  332. 

See  Criminal  Procedure  Code  (4)  ...  ...  ...  18 

(2)  Offences  under  sections  182  and  211  of  the  Indian  Penal  Code 
are  essentially  distinct. 

See  Criminal  Pri  </<  (14)  ...  ...  ...         -U 

(3)  Indian  Penal  Code,  Act  XLV  of  I860, 

of  keeping  an  office  for  "  purp  living  a  lottery  "  and  of  tin 

u  lottery*  — Held,  that  the  wo'da  "  any  ollioc  or  place  for  the  pnrjp 
"  of  drawing  any  lottery  "  in  section  2(.»-t  A  of  the  Indian  Pens]  Code 
mean  an  office  or  place  intended  to  be  the  scene  of  the  actual  draw< 
io<>-  of  tho  lottery  and  do  not  include  an  office  or  place  kej>t  only 
for  the  correspondence  and  other  work  connected  with  a  lottery 
advertised  "  as  going  to  be  in  some  public  place  t  I  be  ft 
"later  on." 

Held  also,  that  where  the  agreement  was  that  "  every  subscriber 
"  pays  Ks.  10-8  and  gets  a  bond  for  Rs.  10.  This  sum  is  guaranteed 
"  by  one  of  seven  banks,  and  -cot  only  is  negotiable  but  can  be 
"  cashed  at  the  bank  at  par  at  any  timo. — The  draws  were  (^  )  to 
"  Btart  when  2,000  tickets  had  beer.  Bold,  and  at  stated  intervals 
"  further  drawings  were  to  be  made  until  every  one  had  got  a  |>rize 
"or  had  had  their  (sic.)  money  returned.  Those  who  did  cot  draw 
"  prizes  in  the  first  draw  would  go  on  drawing  at  each  distribution 
"  till  they  goto  prise  or  decided  to  withdraw  their  money.  Thus 
11  the   original  ten   rupees  was  absolutely   safe,    tho  extra    eight  annas 
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INDIAN  PENAL  CODE— con el d. 


Nos. 


"  was  to  cover  the  cost  of  correspondence,  etc."  This  was  a  scheme 
for  the  distribution  of  prizes  by  lot  or  chance,  and  consequently  came 
within  the  meaning  of  the  word  ■'  lottery  "  as  need  in  section  L94  A, 
and  that  accused  were,  therefore,  guilty  of  an  offence  aider  the  second 
part  of  this  section.       ...  ...  ...  ...  ...  17 

(4)  Indian  Penal  Code,  Ad  XLV  of  1860,  sections  839  and  341— 
Wrongful  restraint. — The  complainauts  charged  the  biz  accused  with 
wrongful  restraint  in  that  they  had  prevented  complainants  from 
passing  through  certain  fields  over  which,  complainants  alleged,  they 
had  a  right  of  way  to  their  well.  The  Magistrate  c  nvicted  under 
section  34-1.     The  convictions  weie  affirmed  on  appeal. 

Held,  following  25  P.  R.  18S6,  Or.  (Haveli  v.  The  Empress)  that  the 
accused  could  not  be  convicted  of  an  offence  under  section  .'541,  Indian 
Penal  Code,  inasmuch  as  — 

(1)  complainants'  right  of  way  was  not  sufficiently  established  ; 

(2)  it  was  not  shown  that  accused  acted  otherwise  than  bond  fide 
in  obstructing   them,  an  act  which    fell   within  the  exception  to  section 

339,  Indian   Penal  Code.  ...  ...  ...  ...         22 

(5)  Sections  420,   467  and  468. 

See  Jurisdiction  (2)  ...  ...  ...  ...         31 

(6)  Penal  Code,  Act  LXV  of  1860,  section  498 — Enticing  away 
married  woman — Compldint — Criminal  Procedure  Code,  Act  V  of  1898, 
sections  4  (h)  and  199 — Report  of  Police  officer — Held,  following  4  P.  R. 
1888,  Cr.  (Jit  Mai  v.  Hmpress),  Tara  Prasad  Laha  v.  Emper<  r,  (1*03) 
I.  L.  R.  3>Cal.  910  F.  13.,  and  Emperor  v.  Isap  Mahomed,  (1907) 
I.  L.R.  31  Bom.  218,  that  the  report  of  a  Police  officer  is  not  a  complaint 
within  the  terms  of  sections  199  and  4  (h)  of  the  Code  of  Criminal 
Procedure,  and  that  a  conviction  under  section  498,  Indian  Penal  Code, 
where  there  has  been   no  complaint  to  the  Magistrate    by  the  husband 

or  guardian,  is  not  maintainable.  32 

(7)  Section  499— 'Communication  to  complainant's  pleader  containing 
defamatory  statements — publication. 

See  Defamation     ...  ...  ...  ...  ...         10 

INDIAN  RAILWAYS  ACT. 

The  Indian  Railways  Act,  IX  of  1890,  sections  102,  108,  109  (2)  and 
120  (c)— forcible  ejection  of  passenger.— N.  D,  holding  a  3rd  class  ticket 
was  travelling  in  an  intermediate  carriage.  At  A mbala  the  accused, 
three.Railway  officials  not  then  on  duty  and  a  Railway  Police  con- 
stable, attempted  to  seat  some  passengers  in  the  compartment  in 
which  N.  D.  was  travelling.  N.  D.  remonstrated  alleging  that  the 
compartment  was  already  over-crowded.  N.  D.  either  got  out  or  was 
dragged  out  and  a  scuffle  ensued  between  him  and  accused.  On 
complaint  the  Magistrate  convicted  accused  ti  an  assault,  finding  at 
the  same  time  that  the  compartment  had  not  at  the  time  its  full  comple- 
ment of  authorized  passengers. 
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NDIAN  RAILWAYS  ACT— concld. 

Eeld  by  the  Chief  Court  on  tbe  case  being  reported   to  it  under  sec- 
tion 438   Criminal  Procedure  Co^e,  that  N.  D.  had   committed  offen 
under  sections    109    (2)    and  120   (c)    of   the   Railway    Act    and 
liable  to   removal   by    any   Railway    servaut  and  that   accused  v. 
entitled  to  an  acquittal. 

Eeld  also,  that    the    word  paseenger  in  the  Railway    Act   includes  a 
ticket-bolder  even  before  bo  has  boarded  the  train. 

J 

JUDICIAL  PROCEEDINGS. 

Judicial  proceedings    for   tbe    purposes   of    the   Criminal    Pro".  : 
Code  are  any  proceedings,  in  the  corns.-  of  which    the   presidm-/    Jo 
may,  under   any  circumstances,    legally    take    evidence    on    oath    ( 
section  4,  clause  (m)  of  the  Criminal  Procedure  Code). 

See  Criminal  Procedure  Code  (2)  ...  •••  1 

JURISDICTION. 

(1)     Jurisdiction — Criminal     Procedur  ,   IE  1 

Criminal  misappropriation  in  respect  of  goods  t 
Calcutta  for  sale. — Where  the  complainant's  case  waa  that  be  despatch- 
ed goods  from  Delhi  to  the  accused  at  Calcutta  for  sale  on  ion 
and  that  the  accused  mortgaged  the  goods  and  appropriated  the 
money  to  their  own  use,  and  a  complaint  was  made  at  Delhi  onder 
sections  403  and  409,  Indian  Penal  Code— 

TIM  following  Chint  Singh  v.  Orovm,  67  P.  L.  R.  1901,  that 
alleged  offences  were  complete  as  soon  as  the  money  had  been  misap- 
propriated, and  as  this  was  alleged  to  have  been  done  m  Calcutta,  the 
Calcutta  Courts  alone  had  jurisdiction,  and  the  fact  that  tho  monoj 
tdiould  have  been  and  was  not  sent  to  Delhi,  did  aol  give  the  LXlhi 
Court  jurisdiction . 

Eeld  also,  that  a  Court,  which  has  not  jurisdiction  to  try,  has  n<t 
jarisdiotion  to  acquit  the  accused,  and  the  proper  order  was  one  of 
discbarge.    ... 

(2)  Jurisdiction — Magistrate  convict  i7ig  of  a  minor  offence  where  a 
more   serious  offence  had  realty   been    committed — Indian    Penal  V 

Act    XLV  of  I860,   sections  420,467   and   468.— The    complaint    wa-< 
that  L.   bad    forged    a    hundi.      The   caso   was    hied    by   a  first   e 
Magistrate  not   exercising    enhanced    powers,  who,    finding    that    tie 
forgery  had  been  committed,  framed    charges   under  sections   420    and 
468  of  the  Indian  Penal  Code  and  convicted  L.  on  those  charges. 

Behi  that  the  document  in  question  being  a  valuable  security,  the 
offence 'if  committed  was  one  falling  under  section  467,  and  that  Boob  a 
case  beino- triable  only  by  a  Court  of  Sessions,  could  not  be  disposed  o! 
lye  a  Magistrate  of  the  first  class  not  exercising  enhanced  poa 
otherwise  than  by  an  order  of  discharge  or  by  committal  to  Sessions, 
the  Magistrate  having  no  power  to  assume  further  jurisdiction  by 
framing  oharges  of  minor  offences  included  in  the  major  offence. 
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JU  RISDICTION— concld. 


Nob. 


(3)  Jurisdiction-— Frontier  Crimes  Regulation,  III  of  1901,  Section 
59— Criminal  Procedure  Code,  Act  Y  of  1898— trial  of  a  person  under 
the  Regulation  without  assistana  <f  Council  of  Elders— Course  of  appeal. 
—  Held,  that  where  a  Magistrate  empowered  by  section  59  of  tho 
Frontier  Crimes  Regulation,  III  of  190],  tries  without  the  assistance 
of  a  Council  of  Elders  s  person  charged  with  having  done  an  act 
punishable  under  the  Regulation,  the  ordinary  course  of  appeal  prew- 
cribed  by  tbe  Code  of  Criminal  Procedure  (Act  V  of  1898)  applies.       ...         19 

(1)  Executing  Court  can  decide  question  of  genuineness  of  the 
decree. 

See  Criminal  Procedure  Cod>>  (2)  ...  t<t  i 

(5)  Where  application  is  made  by  a  Municipal  Committee  under 
&ection  201,  Punjab  Municipal  Act,  1891,  the  Magistrate  should  decide 
whether  the  Uon.mittee  has  or  has  not  the  power  to  claim  the  amount 
and  if  he  finds  that   it  has  not,  he  is  bound  to  refuse  the  application. 

Bee  Punjab  Municipal  Ad    1-  0 

(6)  Jurisdiction— Offeno      h        .!   |  XIII  of  1859— place   of  trial 

/,  following  17  P.  R.  1896,  Cr.  (Mana  Lai  v.  Nahia)  that  proceed- 
ings under  Act  XIII  of  1859  cau  be  instituted  either  in  the  Court  of 
tbe  Magistrate  within  the  limits  of  whose  local  jurisdiction  tbe  defend- 
ant  resides  or  in  a  Court  within  whose  local  limits  the  refusal  to 
perform  the  contract  has  taken  place,  but  not  in  a  Court  within  whose 
local  limits  tbe  contract  was  made.  ...  ,Q 


LEGAL  PRACTITIONERS  ACT. 

L.gal  Practitioners   Act,   XVIIT  of    1879,  section  13  (c)  and  (d)— fee 
paid  or  pin/all — procuring  employment  —deception — ratification*— Where 

the  facts  found  were  that  during  the  absence  from  the  station  of  A  A. 
an  advocate,  his  clerk,  F.  C,  took  a  litigant  J.  S.,  who  wished  to 'file 
a  suit  and  had  come  to  retain  P.  C,  to  A,,  a  Pleader,  and  told  J.  S 
that  A.  was  competent  and  would  conduct  the  cafe  well  that  J  S 
paid  A.  Rs  60  as  his  fee  and  that  the  latter  then  asked  for  and 
received  Rs.  6  further  as  munshiana  out  of  which  A.,  paid  Rs  3  to  F 
C.  and  retained  Rs.  3  for  his  own  cleik. 

Held  by  tbe  Full  Bench,  that  the  Rs.  3  paid  by  A.  t0  F.  C.  were  not 
paid  cut  of  a  fee  paid  or  payable  to  A.  for  his  services  within  the  terms 
of  section  13  (c),  Legal  Practitioners  Act,  XVIII  of  1879,  and  that 
the  case  did  not  fall  within  section  13  (d)  of  the  said  Act  inasmuch  as 
there  was  no  evidence  of  procuring  or  attempt  to  procure  employment 
as  Pleader  or  that  J.  S.  had  been  deceived  or  had  any  misrepresent 
tation  made  to  him. 

On  return  to  the  Division  Bench  (Johnston  and  Willams  JJ.).  Held 
that  in  section  13  (c)  of  Act  XVIII  of  1879  the  words  "  out  of  any  fee  " 
qufllify  only  the  words  "consents  to  the  retention  of  "  and  do  not 
qualify  "  tenders  "  or  "  give  "  and  that  A.  was  guilty  of  misconduct 
under  clause  (c),  section  13  aforesaid,  in  that  he  gave  F.  C.  Rs.  3  as  a 
gratification  for  having  procured  him  a  client...  iM  27  F B 
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Nos. 
LICENSE. 

Not  required  for  the  manufacture  or  sale  of  ''  Pattakhas" 
See  Indian  Explosives  Act,  1884 

LOTTERY. 

Meaning  of — keeping   an  office   for  "  purpose  of  drawing  a  lottery  " 
and  of  the  word  "  lottery." 

See  Indian  Venal  Code  (3)      ...  ...  ...  ...         17 


MUNICIPAL  COMMITTEE. 

Power   of — to   irapoeo    tax   on    gooda    stored    at   a    place  originally 
outside  the  octroi  zone  which  was  subsequently  brought  within  it. 

See  Punjab  Municipal  Act,  1891  ...  ...  ...  - 

P 

PASSENGER. 

Held  that  tho  word  passenger  in  the  Railways  Act  includes  a  ticket  - 
holder  even  before  ho  has  boarded  the  train. 

See  Indian  Railways  Act,       ...  ...  ...  ...  26 

PATAKHAS. 

No  license  for  the  manufacture  or  salo  of    "  patakhas  "  is  required. 

See  Indian  Explosives  Act,  1881  ...  ...  ...  8 

PENAL  CODE. 

See  Indian  Penal  Code. 

POLICE  ACT,  1861. 

Under  section  4  of  tho  Police  Act,  1861  a  District  Magistrate 
may  grant  sanction  for  prosecution  for  making  a  false  compFaint  to 
tbe  police. 

See  Criminal  Procedure  Code  (10)  c 

POLICE  OFFICER. 

(1)  Invested  with  powers  under  section  It  of  the  Excise  Act 
1896,  not  competent  to  ay  complaint  under  section  57  of  the  Baid 
Act. 

See  Excise  Act,  1896  (2)  ...  ...  u 

(2)  Power   of   Polico   officer    to   arrest    without   an    order   from   .i 
Magistrate  or  a  warrant. 

See  Criminal  Procedure  Code  (4)  ...  jg 
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PUBLICATION. 


Nos. 


Communication  to  complaint's  Pleader  containing  defamatory  state- 
meut. 

See  Defamation     ...  ...  ...  ,..  ...          10 

PUNJAB  MUNICIPAL  ACT,  1891. 

Punjab  Municipal  Act,  XX  of  1891,  sections  i2  (J)  (/*)  and  201— 
Imposition   o  'i    the  goods   stored    at    a  place    originally    outside 

the  octroi  zone  and  brought  subsequently  within  it— Duty  of  Magistrate 
to  enquire  whether  tax  is  intra  vires  before  acting  under  section  '201. — 
Held,  that  a  Municipal  Committee  is  not  competent  to  levy  octroi 
upon  goods  which  were  originally  brought  to  a  place  outside  the 
octroi  limits  and  remained  there  after  the  octroi  limits  bad  been  ex- 
tended, so  as  to  bring  the  place  within  the  octroi  zone,  as  such  goods 
canDot  be  said  to  have  been  brought  within  the  octroi  limits  within  the 
meaning  of  section  42  (1)  (/)  of  the  Punjab  Municipal  Act,  1891. 

//<  Id  also,  that  it  is  the  duty  of  a  Magistrate  to  whom  an  application 
is  made  on  behalf  of  a  Commitee  under  section  201  of  the  Punjab 
Municipal  Act,  1891,  to  see  that  on  the  facts,  as  stated  by  the 
claimant,  the  amount  is  claiinalh',  i.e.,  whether  tho  claim  is  intra 
wires  or  ultra  tire*,  and  if  he  6nds  that  the  sum  claimed  is  beyond  the 
power  (i.e.,  ultra  vires)  of  that  Committee  he  is  bound  to  refuse 
the  application  ...  ...  ...  ...  ...  2 

R 

REFORMATORY  SCHOOLS  ACT. 

Held,  that  no  order  under  the  Reformatory  Sohools  Act,  1897,  can 
be  made  in  respect  of  a  youthful  offender  unless  and  until  a  definite 
sentence  of  imprisonment  has  been  passed  against  him. 

See  Youthful  offender  ...  ...  ...  ...         34 

REVISION, 

Against  charges  framed  by  a  Magistrate. 

See  Criminal  Revision  ...  ...  ...  ...         33 

s 

SANCTION  TO  PROSECUTE 

for  false  complaint  to  police  may  be  given  by  Disttiet  Magistrate. 

See  Criminal  Procedure  Code  (50)  ...  ...  ...  6 

SECURITY  BOND. 

Forfeiture  of —ich ere  offence  committed  in  Native  State. 

See  Criminal  Procedure  Code    (8)  ...  ...  ...  28 
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Nob. 
SECURITY  FOR  GOOD  BEHAVIOUR. 

(1)  Case  against  each  accused  to  be  tried  separately  —Evidence  of  con- 
duct prior  to  a  previous  bond  not  admissible. 

See  Criminal  Procedure  Code  (2)  ~  ...  •••  * 

(2)  Bond  for— can  only  by  forfeited  for   commission  of,    or    attempt 
to  commit,  or  abetment  of,  an  offence. 

See  Criminal  Procedure  Code  (7)  ...  ...  ••• 

(3)  Accused  called  upon  to  furnish  security  for  good  beha  ■'■>ur— 
Failure  to  furnish  security— Sentence  of  imprisonment  subject  to  conjh  ■ 
ation  by  the  Sessions  Judge. 

See  Criminal  Procedure  Code  (9)  ...  ...  •••         29 

T 

TRANSFER  OF  CRIMINAL  CASES. 

Effect  of  transfer  by  District  Magistrate  without  giving  reasons  or 
notice  to  accused. 


TRIAL. 


See  Criminal  Procedure  Code  (16)  ...  ...  •••  3 

Offences  under  Act  XIII  of  1859— place  of  trial. 

Seo  Jurisdiction  (6)  ...  ...  ...  •••         « 

w 

WARRANT. 

Search  it-arrant  signed  by   Magistrate  outside   Hit    local   limits  of  his 
jurisdiction  and  issued  without  affixing  Court's  seal — Illegal  warrant. 

See  Criminal  Procedure  Code  (5)  ...  ...  ...  83 

WORKMEN— BREACH  OF  CONTRACT. 

Act  XIII  of  1859,  section  2— applicability  of,  /<>  advance  made  to 
workman  by  way  of  loan— Construction  of  Act. — Held,  that  the  pro 
visions  of  Act  XIII  of  1859  can  only  apply  to  the  ease  of  a  workman 
who  has  recoived  an  advance  of  money  on  account  of  work,  which  he 
lias  contracted  to  perform  ;  and  they  do  not  apply  to  a  ease  in  which 
tho  workman  has  only  received  a  loan  from  his  employer,  without  any 
reference  to  his  wages  for  the  work  which  he  has  agreed  to  perform — 
Aleo,  that  the  Act,  being  of  a  penal  nature,  has  to  be  construed 
strictly. 

Ham  Prasad  v.  Dirgpal,  (1881)    I    U  R.  3  All.  714  and  Qucen-Kv 
v.  Eajab,  (1892)  I.  L.K.  J 6  Bom.  368  followed  ...  ...  ...  0 
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YOUTHFUL  OFFENDER. 

Mouthful  offender -Reformatory -Reformatory  School,  Act,  Vlit  of 
Act  l&r  -^-Mthat  no  order  under  the  Reformatory  Schoo  s 
fnd'  antil*  3  hbe.  mado/°  respect  of  a  youthfnl  offender  unless 
against    L     dHhD"e   T1""1     °f     imP™°°™nt   h«   been    passed 

HeW  also,  that  an  order  under  the  Act  that  the  offender  shall  be 
Z  tV/ef0,ma'r17  Srh°o1  instead  of  nndergoing  his  sentence 
te  AftEF    Ule   °ffCUder   °f    ^ordinary  rfghtgofB;PerIendCee; 
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ACTS. 


XV  of  1877 — See  Indian  Limitation  Art, 
XVI  of  1887— See  Punjab  Tenancy  Act, 
V  of  1908 -See  Civil  Procedure  Cofr,  1908 
ADOPTION. 

Right  of— not  recognized  in  the  case  of  paltidari  jagirt  in  the  Cia- 
Satlej  districts. 

See  Succession 
APPEAL. 

Attachment  of  land  by  Civil  Court  in  execution  of  decree— Submission  of 
record  to  Collector  for  intervention.— No  appeal,  if  Collector  refuses. 

See  Execution  of  Decree 

c 

CIVIL  PROCEDURE  CODE,  1908. 

Civil  Procedure  Code,  Act  V  of  1908— Sale  of  land  in  execution  of 
decree — Sanction  of  Commissioner.  — Held,  that  the  special  rule  framed 
under  the  Civil  Procedure  Code  of  1882,  section  327,  having  become 
inoperative  since  the  enactment  of  Civil  Procedure  Code,  1908,  the 
sanction  of  the  Commissioner  of  the  division  is  no  longer  required,  as 
a  condition  precedent,  to  the  sale  in  execution  of  decree  of  land  applied 
to  agriculture  or  pastoral  purposes 

E 
EXECUTION  OF  DECREE. 

Execution  of  decree — Attachment  of  land   by    Civil   Court— Submission 
of  record  to  Collector  far  intervention — Xo  appeal,  if  Collector  refuses.— 
Held,  that  Vbere  in  execution  of  a  decree  after  attaching  agricultural 
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EXECUTION  OF  DECREE— concld. 

land,  a  Civil  Court  sends  the  record  to  the  Collector,  it  amounts  to  an 
order  enquiring  from  the  Collector  whether  he  wishes  to  intervene 
nnder  section  72,  Civil  Procdure  Code,  Act  V  of  1908,  and  that 
no  appeal  lies  against  the  order  of  the  Collector,  if  be  refuses  to 
intervene.    ... 


FINANCIAL  COMMISSIONER. 

Financial  Commissioner's  discretion  to  exercise  revisional   powers    in 
any  case  is  quite  unfettered . 

See  Revision   ... 


INDIAN  LIMITATION  ACT,  1877. 
Article  144. 

In  a  suit  against  the  vendor  and  vendee  of  a  right  of  occupancy 
for  dispossession  of  the  vendee,  Article  144  of  the  Indian  Limitation 
Act  applies. 

See  Punjab  Tenancy  Act,  1887... 


OCCUPANCY  RIGHTS. 

Transfer  of — by  widow — Suit  by  landlord  for  dispossession  of  vendee 
—Parties  and  limitation  for  such  snits. 

See  Punjab  Tenancy  Act,  1887... 

P 

f'ARTIES. 

Transfer  of  occupancy  rights  by  widow — Suit  by  landlord  against 
the  vendor  and  vendee  for  dispossession  of  the  vendee — Reversioner 
of  the  widow's  deceased  husband  cannot  be  added  as  plaintiffs. 

See  Punjab  Tenancy  Act,  18S7... 

PATTIBAPI JAQIBS. 

Cis-Sutlej  districts,  right  of  adoption  not  recognized. 
See  Succession 
PUNJAB  TENANCY  ACT,   1887. 

Punjab  Tenancy  Act,  XVI  of  18S7,  sections  60  ami  77  (3)  (h).— 
Transfer  of  occupancy  rights  by  wd  m  -S*it  by  hn  ilor  i  for  disp  *sse$$ion 
Qf  Wn  fa  -Parties   an  I   limit  ition  for  su:h  su>t~>In  iian  Limitation  Act, 
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XV  of  1877,  Article  lU.—Beld,  that  in  a  suit  against  the  vendor  and 
vendee  of  a  right  of  occnpancy  for  dispossession  of  the  vendee,  if  the 
suit  succeeds,  the  decree  is  one  for  possession  as  against  the  vendee 
The  mere  fact  that  the  word  t:  dispossession  "  is  used  in  section  77 
(3)  (7i)  of  the  Punjab  Tenancy  Act,  18*7,  and  the  word  "  possession  " 
in  Article  144  of  the  Second  Schedule  of  the  Indian  Limitation  Act 
1877,  makes  no  difference  therefore  when  a  landlord  specifically  sues 
for  the  dispossession  of  the  vendee.  Article  144  of  the  Indian  Limitation 
Act  therefore  applies. 

Held   also,   overruling  4  P.    R.   1900   Bev.    (Prem    Singh   v.  Jamit 

Singh)  that    section   60   of   the    Punjab   Tenancy  Act,    1887,    makes 

transfers  under  any    section   of   Chapter  V  including   section'  59  (3) 

"voidable   at    the    instance   of  the    landlord"    who  °alone  can  enforce 

his  rights    in    the    Revenue  Court  by  bringing  a  suit  under  section  77 

(3)    (k)    of   the   Pnnjab   Tenancy  Act,   aud   that  a  reversioner  of  the 

widow's  deceased    husband  cannot  be  added   as  a  plaintiff  as  he  is  not 

a  landlord.     He  has  his  remedy  in  a  Civil  Court  if  the  landlord    takes 

no  action  or  the  widow  abandons  the  land 

••■  •>• 

B 

RES  JUDICATA. 

Wrong  decision  as  to  res  judicata  is  a  good  ground  for  revision. 
See  Revision 

■  ■i 

REVISION. 

Revision,  grounds  for—  Wrong  decision  as  to  res  judicata— Financial 
Commissioner's  discretion  wifettered.—Held,  that  a  wrong  decision  as  to 
res  judicata  is  a  good  ground  for  revision,  if  it  prevented  a  case  being 
heard  on  the  merits,  but  the  Financial  Commissioner's  disoretion  to 
exercise  revisional  powers  in  any  case  is  quite  unfettered,  and  the 
broad  principle  to  follow  is,  to  interfere  only  when  a  refnsal  to  interfere 
would  result  in  injustice  or  failure  of  justice    ... 


SANCTION  OF  COMMISSIONER. 

Since  the  enactment  of  Civil  Procedure  Code,  1908,  the  sanction  of 
the  Commissioner  of  the  division  is  no  longer  required,  as  a  condition 
precedent  to  the  sale  in  execution  of  a  decree  of  land  applied  to  agri- 
cultural purposes, 

See  Civil  Procedure  Code,  1908 
SUCCESSION. 

Succession— Pattidari  jagirs  in  the  0is-8utlej  district-' Adopted  son  — 
Held,  that  the  right  of  adoption  has  not  been  recognized  in  the  case 
of  pattidari  jagirs  in  the  Cis-Sultej  districts.  Even  in  the  case  of 
major  jagirdars,  the  right  of  adoption  only  exists  by  special  grant 
made  in  certain  cases  by  the  Government  of  India  under  rules  apnrov' 
ed  by  His  Majesty's  Secretary  of  State  in  J  902    ...  ,„  p 
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No  1. 

Before  the  Hon'ble  Mr.  Justice  Johnstone. 

MUSSAMMAT  MAYA,— (Plaintiff) -APPELLANT, 

Versus 

GURDIT  SINGH  AND  OTHERS,— (Deff.niams),— 
RESPONDENTS. 

Civil  Appeal  No.  448  of  1908. 

Custom — Succession  —  Hindu     Li    — Brahmins     nf       raauza      Mankial 
tahsil  Qujar  Khan,  district  Rawalpindi— Onus  probandi. 

Bell,  that  apart  from  local  and  special  circumstances  and  conditions, 
the  initial  presumption  in  regard  to  Brahmins  is,  that  they  are  governed  by 
Hindu  Law,  and  that  the  defendants,  on  whom  the  onus  probandi  rested,  have 
failed  to  prove  that  Brahmins  of  mauta  Mankiala,  tahsil  Gujar  Khan, 
district  Rawalpindi  follow  agricultural  custom  in  matters  of  succession. 

Further  Appeil  from  the  decree  of  T.  J.  Kennedy,  Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  the  16th 
Ahril  1908. 

Nanak  Chaod,  for  appellant. 

Duni  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Johnstone,  J. — The  parties  to  this  suit  are  Brahmins  of  21st  June  1909. 
Mankiala,  tahsil  Gujar  Khan,  district  Rawalpindi.  Nihal 
Singh,  deceased,  was  the  last  male  holder  of  the  land  in  suit. 
Plaintiff  is  his  daughter  (married),  two  defendants  are  his 
brother's  sons,  aud  three  are  his  granddaughters,  whose  fathers 
are  dead.  Defendants  are  in  possession  of  the  land,  and  plaintiff 
claims  it  as  lawful  heiress  ;  and  thus  the  question  at  issue  really 
is  whether  the  family  follows  Hindu  Law  or  agricultural 
custom. 
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The  first  Court   framed    the     issues    in    an    unsatisfactory 
way,  but  I  do  not  think  the  parties  were  really  prejudiced  there- 
by.    It  fonnd  that   custom  governed  the    case   and  so   dismi- 
the  plaintiff's  suit  ;  aid  the-    learned     Divisional    Judge    adopted 
the  same  view. 

The  revision  under  clause  (6),  section  70  (I),  Punjab  Courts 
Act,  was  admitted  is  an  appeal,  and  it  has  been  duly  « rgned 
before  me.  Much  depends  upon  the  imposition  of  the  burden 
of  proof.  If  the  defendants  should  boar  that  burden,  then  the 
suit  should,  in  my  opinion,  he  d  tor    there  is  on  the  record 

no  positive  proof  that  these  Brahmins  actually  follow    custom. 

To  determine  the  p  resumption  that  shoul  1  Ic    in   the 

case,  we   must  consider    ("  )    t  oder   which  t; 

Brahmins  live,  (6)  the  relevant  rnlings.     A  I  (a)  I  -ingle 

out  these  circnmstanccs— they    do   actually   cultivate    the  land, 
at  least  through  servants  (khudkaskt)  ;  they  have    been     in     : 
session  of  the  land    foi  some  f  ft    g  'he  other 

hand,  they  follow  other  pnrtnits  \<  gricoltore   (tho   whole 

land  of  ih"  el  in  amonntiug    only  to  5  nl) — see 

statement  of  Gurdit  Singh,  defendant  himself  ;  and  they   do   n  4 
form  a  compact  village  comttunitj,  bnl    are  merely   ■    few   . 
owners.     So   far,   in    my  opinion,  thoro   is    do    presumption    in 
favour  of  cmtoa  as  against  personal  law.     The  mifc  -np- 

tion  as   to   Brahmins  from    oil  and 

Conditions,  W   in  favour  of  personal  law. 

I  have  been  referred  to  sever.il  rnlings  which  I  w  11  now 
consider  in  chronological  i  rder.     The    Br  si 

Kanr  v.  Rom  Singh  (}),  Brahmins  of    Amritsar.      I  do    not    think 

it  helps  much    hue.    Tic   Brahmins   Iheie    were    dsseribt 

agricultural  Biahniins,  but  the  questiou  was  not  wlutlcr  in  a 
general  sense  they  followed  Hindu  Law  or  custom.  It  was 
held  that,  because  no  special  custom  was  proved  as  to  succession 
to  an  adopted  son  dying  sonless,  the  Con  rt  must  fall  back 
on  Hirdu  Law.  Stress  was  laid  upon  tho  parties  belonging 
to    a  primal ■■ih/  non-agi  icnltuial  tribe. 

Go-pal  Singh  v.  SuhJia  Singh  (9)  is  a  case  of  Sikh  Brahmins 
of  tuhsil  Jagadhii  who  have  abandoned  the  janeo,  do  not  per- 
form priestly  functions,  have  for  generations  followed  agri- 
culture, and  arc  mainly  dependent  on  agriculture,  and  the  finding 
was   that  they   are    to     be    presumed    to    follow     custom.     Of 

i1)  21  T.  R.  1890.  0  &*  r.  R.  1906. 
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these  circumstances,  the  first  and  last  do  not  obtain  in  the  pre- 
sent case,  and  another  point  is  that  those  Sikh  Brahmins 
owned  a  compact   half   of   the  village  ami  held  a  joint  jagir. 

Nihal  Chand  v.  Iihagwan  Singh  (l)  is  a  Bedi  Khatri  case* 
The  facts  are  totally  different  from  those  before  me  now, 
and  the  judgment  is  only  useful  to  me  as  showing  the  importance 
of  two  factors  in  problems  snch  as  wo  have  in  this  case,  namely, 
(i)  whether  the  main  source  of  livelihood  is  agriculture  ; 
(ii)  whether  there  is  a  compact  village  community  of  the  tribe 
concerned. 

In  Gohra  v.  Hari  Ram  (2),  an  Arora  case,  much  stress  is 
laid  upon  the  fact  that  the  tribe  is  not  primarily  an  agricultural 
one  ;  and  it  is  said  that  mere  possession  by  Aroras  of  l.md  for 
a  few  generations  in  a  Mnhammadan  villas  (such  us  the  village 
if  Mankiala  lure  i-;  8iid  to  be)  creates  no  presumption  in  favour 
of  the  prevalence  of  custom.  Distinction  between  cases  of 
compact  community  of  the  tribe  ooooerneJ  aud  cas  >s  of  isolated 
families  or  groups  of  families  was  also  noted. 

Nanak  Chind  v.  Basheshar  Sath  ('■)  is  quoted  as  beiug  in 
favour  of  defendants,  but,  in  my  opinion,  it  is  not  so. 

The  parties  were  S^rsut  Brahmins  of  Gurdaspur,  and  in  a 
long  and  detailed  judgment  it  was  held  that  they  followed 
custom  and  not  personal  law.  But  this  was  the  result  of  exami- 
nation of  actual  practice  and  custom  as  proved  by  instances, 
and  the  onus  was  thrown  on  the  party  who  asserted  that  agri- 
cultural custom  was  followed.  This  imposition  of  the  onus 
was  fully  justified  by  reasoning,  and  also  by  reference  to 
some  ten  previous  rulings  of  this  Cjurt,  ending  with  the  Full 
Bench  case  Daya  Ram  v.   Sohel  Siyigh  (•*). 

Lachman  Das  v.  Pahla  Mai  (5)  is  a  case  of  Brahmins  of 
Amritsar  tahsil.  There,  though  the  tribe  had  held  land  as  a 
compict  village  community  for  200  years,  it  was  held  that  the 
evidence  did  not  prove    that  they  followed  custom. 

It  might  be  argued  that  this  ruling  goes  too  far  in  the 
direction  of  favouring  Hindu  Law,  and  I  am  not  disposed  to  lay 
much  sti ess  upon  it.  It  is  short,  and  it  is  not  clear  whether 
the  decision  was  influenced  by  the  existence  of  positive  evidence 
that    Hindu    Law  was  followed. 


(l)38P.  R.  1807.  (»)  3  P.  B.  1908. 

{*)  115  P.  B.   1907.  (<)  110  P.  B.  1906,  F.  B. 

{')  59  P.  R,  1908. 
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The  next  case  is  a  very  important  one.  It  is  Eira  Nand 
v.  Bari  Chand  (}),  and  the  parties  were  Brahmins  of  tahsil 
Rawalpindi,  which  adjoins  the  tahsil  to  which  the  present 
case  belongs.  There  not  only  was  the  burden  of  proof  thrown 
on  the  apologists  of  custom,  but  after  a  carefnl  examination  of 
the  evidence  it  was  ruled  that  there  was  no  proof  of  custom. 

Lastly,  defendai'ts  rely  on  an  unpublished  ruling  (Civil 
Appeal  1098  of  1906),  decided  by  a  Division  Bench  on  13th 
January  1907.  I  have  tome  difficulty  in  reconciling  certain 
dicta  in  this  judgmont  with  previous  ruliugg  of  the  Court,  and 
especially    with  Daya  Ram  v.  Sohel  Singh  (*)    (F.   B.),  e.  g. 

"  The  Lower  Courts  appear  to  have  started  with  the  wrong 
"  assumption,  that  the  parties  being  Brahmins  are  governed  by 
"  Hindu  Law  unle.-s  the  contrary  is  proved.  We  would  leverse 
"  the  position  aud  say  that  custom  applies  in  the  absence  of 
"  clear  proof  to  the  contrary." 

If  this  refers  to  initial  presumption, — t.  e,  tD  the  presump- 
tion to  be  made  as  regards  Biahmius  apart  from  local  aud  special 
circumstances  and  facts  and  conditions — I  prefer  to  follow  the 
better  known  published  lulings  quoted  in  this  judgment  But 
apart  from  this,  the  ruling  by  no  means  militates  against  my 
views.  There  was  a  compact  aud  ancient  village  community  in 
this  case,  and  there  were  ^o&ih'reindicationa  that  custom  was 
followed  in  practice. 

In  my^opinion,  then,  the  presumption  is  that  these  Drah- 
mins  follow  Hindu  Law,  because— 

(a)  they  are  not  a  compact  village  community  ; 

(b)  they  own  only  a  little    land   and    admittedly    depend 

in  part  on  other  occupations  for  a  living  ; 

(c)  the   same    result    wns    arrived  at    in   Hira  Nand    v. 

Uari  (J hand  (}),  the  case  relating  to  Brahmins 
living  in  another  village  in  the  same  part  of  the 
country. 

The  onus  being  on  defendants  they  have  not  discharged 
it. 

I  accept  the  appeal,  set  aside  the  Bndings  aud  decroea  of 
the  Courts  below  and  give  plaintiff  a  decree  far  possession  of  the 
land  in  suit  with  costs  in  all  the  Courts. 


Appeal  accepted. 


(»)  126  P.  B.  1908.  K*)  110  P.  B.  1906,  F.  B, 
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Before  thi    Hon'ble  Mr.   F.    A.    Robertson,    Officiating    Chief 
Judge,  and  Hon'ble  Mr.  Justice  Johnstone. 

NAB1A,— (Plaintiff),— APPELLANT, 

Versus 

MUSSAMMATS  FATTO    AND   RAHMAN,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  931  of  1. 

Custom — Succession  of  daughter—  Gujars  of  Ludhiana  District — Ancestral 
property — Will — Appointment  of  future  khana-damad. 

Held,  that  land  acquired  by  pre-emption,  the  price  of  which  was  raised 
by  mortgage  of  part  of  ancestral  land  is  not  itself  ancestral  land. 

field,  also,  that  it  has  not  beeu  proved  that  among  M  usalman  Gujars 
of  the  Ludhiana  ldstrict  a  sonless  proprietor  has  the  power  to  alter  the 
ordinary  rule  of  succession  by  will,  in  the  sense  that  he  can  will  ancestral 
land  in  absolute  ownership  to  a  daughter  in  presence  of  near  collaterals  or 
that  he  can  by  will  appoint  a  future  possible  husband  of  his  infant  daughter 
to  be  his  khana-damad. 

Held,  further,  that  an  unmarried  daughter  among  these  Gujars  does 
hold  her  father's  estate  until  death  or  marriage. 

Further  appeal  from    the  decree    of  B.  A.    Rose,  Esquire, 
Divisioual  Judge,  Ambala  Division,    dated  the  20M  May  1908. 

Rambhaj  Datta,  for  appellant. 
Nand  Lai,  for  respondent. 

The   judgment   of  the    Court  was  delivered  by 

Johnstone,  J. — The  parties  to  this  case  are  Mnsalman  Gujars  6th  July  1909. 
of  the  Ludhiana  District.  The  First  Court  has  stated  the  plead- 
ings at  length  in  its  judgment,  and  we  need  not  repeat  them. 
The  conteet  is  between  defeudant  No.  2,  minor  daughter  of 
the  last  male  holder  Muhammadi,  and  plaintiff  who  is  a 
collateral  of  his.  Her  claim  is  based  ujon  customary  succes- 
sion and  also  upon  a  vmII  of  Muharnmadi's.  Part  of  the 
land  in  suit  is  a  plot  of  12  uighas  17  biswas  acquired  by 
Muhammadi  by  light  of  pre-emption,  the  price  being  raised 
by  the  mortgage  of  some  8  bighas  out  of  the  ancestral  land.  The 
findings  of  the  first  Court  were — (a)  that  the  pre-empted  land  is 
'•  ancestral  "  as  well  as  th-  rest  ;  (6)  that  the  onus  of  proving  power 
to  make  such  a  will  lay  on  defendant  2,  and  has  not  been  dis- 
charged ;  (c)  that  it  has  not  been  proved  that  plaintiff 
acquiesced  in  the  will, 


(J  CIVIL  JUDGMENTS— No.  2.  [  Record, 


The  learned  Divisional  Judge  took  quite  a  different 
view  of  the  case.  He  held  that  among  these  Gujars  an  un- 
married daughter  succeeds  in  preference  to  collaterals  until 
her  marriage  ;  that  Mubammadi  had  "  clear  power  to  make  a 
Jchana-damad  in  his  lifetime  and  equally  clear  power  to  do  so 
if  he  did  not  live  ;  "  that  he  merely  conSrmed  the  succession 
by  the  will  ;  that,  in  these  circumstances,  it  is  immaterial 
whether  the  pre-empted  land  be  deemed  ancestral  or  not— a 
point  upon  which  no  definite  finding  was  given  ;  and  that  the 
suit   should  have   been     dismissed   with  costs, 

In  this  appeal  we  will  deal  firet  with  the  pre-empted  land. 
In  our  opinion  it  is  not  "  ancestral."  No  doubt  Muhammadi 
raised  the  purchase  money  by  mortgaging  ancestral  land  ; 
but  the  reversioners'  remedy  is  not  to  follow  the  purchased 
land  as  if  it  were  ancestral,  but,  to  sue  for  a  declaration 
that  the  mortgage  aforesaid  was  not  for  "  necessity,''  and 
should  not  be  considered  binding  on  them.  This  was  not 
done,  and  perhaps  cannot  now  be  done,  but  this  is  im- 
material. 

As    regards    the  rest  of  the    land,  it    seerns    to  us  that  the 
question   of    its    being    ancestral  or    not    was    vciy       important. 
Iu  the  first   Court  defendants    denied    its    aucestral  nature  ;    but 
the   point   was    found    against    them,    and  unfortunately    in   the 
lower   Appellate   Court   defendant    2,    who    appealed,     virtually 
conceded  that  it  was    ancestral  ;  that  is,  in  the  second  ground  of 
appeal  she  pleaded  that  the  pre-empted  land  was  a  self-acquisition, 
and    nowhere   iu    the    appeal    did    she  contest     the  finding  that 
the   rest   was     aucestral.     Consequently,    though    we   can     find 
no   proof    whatever  that   this    land  really  is    ancestral,  wo  must 
take   it  to  be  so,   with    the   result    that,    while    the     pre-empted 
land   goes    to   the    daughter,  defendaut   2,  in     absolute    owner- 
ship under  the    will,    the    rest   of    the   land    does    not.     Thero 
is  no   proof  that   among    these     Gujars^   a     sonless     proprietor 
has   power  by  will   to    alter   the    ordinary    rule    of    succession 
in   the  sense    that   he     can    will     ancestral    land     in     absolute 
ownership    to     a     daughter   in     the      presence     of     near    col- 
laterals. 

As  regards  Jchana-damadi,  the  institution  is,  of  course, 
well  established  among  Gujars  ;  but  we  can  find  no  authority 
for  the  Divisional  Judge's  ruling,  that  Muhammadi  could 
appoint  a  Jchana-damad  in  the  way  set  forth  in  the  will. 
The  daughter  is  five  years  of  ap;e  and  unmarried,  and  it  is 
said   she     will   probably     never    marry,     being   defcrmed.     A 
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khana-damad,  as  described  in  countless  Chief  Court  rulings, 
is  a  man  who  marries  the  daughter  of  a  sonless  proprie- 
tor and,  instead  of  taking  the  girl  away  to  his  own  house, 
lives  on  with  her  in  her  father's  house,  performing  services 
for  him,  helping  to  manage  his  property,  and  generally 
taking  up  the  position  of  a  son.  To  extend  this  institu- 
tion so  as  to  cover  the  case  of  a  future  possible  husband 
of  the  daughter  would  be  a  step  for  which  we  can  6nd 
no  vestige  of  authority,  and  we  have  no  doubt  that  such 
an  extension  would  be  at  variance  with  Gujar  sentiment. 
It  follows  that  the  will  which,  we  may  note,  was  never 
"  acquiesced  in  "  by  plaintiff,  is  in  effect  an  invalid  docu- 
ment and  we  must  fall  back  upon  the  ordinary  law  of 
succession. 

Here  we  are  in  agreement  with  the  learned  Divisional 
Judge.  We  think  that  among  Gujars  an  unmarried  daughter 
does  hold  her  father's  estate  until  death  or  maniage ;  but 
we  cannot  go  further  than  this.  The  report  of  the  Local 
Commissioner  in  the  present  case  is  vague  and  unconvincing  ; 
and  there  is  no  proof  whatever  of  actual  practice  of  suc- 
cession of  daughters  in  full  ownership  in  presence  of  col- 
laterals. 

For  these  reasons  we  must  accept  the  appeal  and  give 
plaintiff  a  deoieo  in  the  following  terms,  namely,  a  declara- 
tion that,  while  the  pre-empted  land  has  become  the  abso- 
lute property  of  defendant  2,  the  remaining  laud  will  revert 
to  plaintiff  after  both  the  following  events  have  taken 
place,  viz.,  the  death  or  remarriage  of  defendant  1  and  the 
death    or    marriage  of    defendant  2. 

In    the   circumstances  parties  should   bear   their  own  costs 
throughout. 

Appeal  accepted. 
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No-  3. 

Before  the  Hon'ble  Mr.  Justice  Johnstone' and  Hon'ble  Mr. 
Justice  Scott-Smith. 

J1WAN  AND  ANOTHER,— (Plaintiffs),— PETITIONERS, 

Versus 

DIWAN  SINGH  AND  ANOTHER, -(Dpfenlants)— 
RESPONDENTS. 

Civil  Revision  No.  2241  of  1907. 

Occupancy  rights — Effect  of  non<ultivation  by  a  minor — Punjab  Tancaney 
Act,  1887,  section  38. 

Held  following  Lakha  v.  Thakai  Dial  (')  that  under  section  38  of 
tho  Punjab  Tenancy  Act,  1887,  the  occupancy  rights  of  minors  are  not 
lost  if  they  fail  to  manage  tho  cultivation,  their  minority  being  a  sufiicient 
causo  for  their  failuro  to  cultivate. 

Petition    under   section    70    (a)  and    (h)  of   Act   XVII! 

for  revision   of  thr   deore*   of  Lola  Achru     L'nm,     Additional 

Divisional  Judge,  Hothiarpur    Division,   dmi 

1907. 

The  judgment  of  tho  Court  was  delivered  by 
lith  July  1909.  Scott-Smuh,  .!.— Tins   revision    was   referred  to  a  Beach  far 

decision  of  the  following  question,  namely,    "  fH 

of  non-cultivation  by  a    minor  of  lands  held  by   him  as  OCOop 
tenant  P  " 

Prior  to  the  passing  of  Act  XVI    of      L887,  beM    by 

bhisOourtin    Euttun 

Nihal  Singh  (8)  that  euofa    nnn-cuUieatioo     by    ■    minor  ol    the 

land  comprised  in  his  tenancy  operated   to   extinguish  hit   righto. 
Those     ralinga      are   inapplicable    to    oaaei    provided    for    by 

Act  XVI  of  1881,  aud  iu  Lakha  v.  Ihakar  Dyal  (*)  the 
Financial   Commissioner     hold    that    uudu  -    of    the 

Act  the  minor's  rights  were  not  lost  iu  such  a  case,  his  minority 
being  a  sufficient  cause  for  his  failure  to  cultivate.  He  said: 
"  The  decisions  of  the  Courts  below  appear  to  mo  to  be  erronoous 
under  the  law  as  it  now  stands  ;  aud  inequitable,  inasmuch 
as  they  open  a  door  to  landlords  to  take  advantage  of  tho 
miuority  of  a  tenant,  to  destroy  his  occupancy  right  ;  that 
is   to   do    him   a     wrong     when    his      circuinstan.  rally 

call  for  their  lenient  consideration." 


0)  2  P.  R.  1901,  Rev.  t»)  12  P.  £.  18T«. 

0)  5  P.  R.  1872.  (*  >  2  P.  R.  1W1. 
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We  fully  agree  with    this   decision  cf   the   Financial  Com- 
piler.    We  are  very  clearly  of  opinion  that    the    legislature 
did  not  intend    that    non-cultivation    of    his    land    by    a    minor 
occupancy  tenant  should  operate  to  extinguish  his    rights    under 
section  38  of  the  Act. 

Coming  to  the  facts  of  this  particular  case  we  fiad  from 
tlie  patwari's  statement  thuit  the  reveuue  records  which  are 
the  best  and  only  reliable  evidence  on  the  point,  show  that  the 
occupancy  tenants  left,  or  were  dispossessed  of  the  land  after  the 
death  of  Wazim,  Wazirt  died  on  Jord  June  1*99  and  the  land- 
lords began  to  cultivate  in  8an lb  U  1958-59  (1901-2  A.  D.). 

We  allow  the  reriaioo  and  Betting  aside  the  decrees  of 
the  lower  Courts,  give  plaintiff  a  decree  for  possession  of  the 
land  in  suit  against  the  defendants  with  costs  throughout. 

ision  allowed. 

No  4- 

Before  the  Hon  blc    Mr.  J  Johnstone  and    Hon' blc  Mr. 

Justice  Scott'Sm  ith . 

MIAN  KA.81M,— (Plaihtot), -APPELLANT, 

Venus 

SAMAIL  AND  OTHERS,— (DifindaiitO,— RBSPON DENTS. 

Civil  Appial  No.  683  of  1907. 

Custom — Succession — haq-i-dastar — eldest    son    entitled  to  larger  share— 
Janjiana  Siyals,  mauza  KharatHcala,  district  J  hang. 

Held,  that  by  a  special  custom  prevailing  among    Janjiana  Siyals  of 
mauza  Kharanwala  in  the  Jhang  district,   the  eldest  son  is  entitled  upon 
final  partition  to  receive  certain  extra  land  in  addition  to  his  share  by  way 
of   "  Haq-i-dastar  "  or  M  Haq  l-pagri." 

Further  appeal  from  the  decree  of  Khan  Bahadar  Khan 
Abdul  Qhafur  Khan,  Adaitionial  Divisional  Judge,  Shuhpur 
Division,  at  Jhehim,  dated  the  bth  March  1907. 

Muhammad  Sha6,  for  appellant. 

Lai  Chand,  Shadi  Lai  and  Lai  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Scott-Smith,  J.— The  parties  to  this  suit  are  Janjiana  Siyals     17^  juiy  iqqq# 
of  Kharanwala   in  the  Jhang   district  and  their  pedigree   table 
is  aa  follows .— 
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The  facts  are  very  fully  stated  in  the  judgment  of  the  first 
Court  which  held  that  by  a  custom  prevailing  in  the  parties' 
family  the  eldest  son  was  entitled  np  m  final  partition  to  receive 
more  land  than  his  share  by  way  of  dastar  or  pagri  and  that 
Kasam,  plaintiff,  would  on  this  account  be  entitled  to  300 
bighas.  It  gave  him  a  declaration  that  he  would  be  entitled 
to  receive  this  extra  area  out  of  the  proprietary  land  of  the 
descendants  of  Inayat,  instead  of  out  of  the  joint  land  of  both 
parties  as  claimed. 

The  Divisional  Judge's  finding  on  appeal  is  summed  up 
in  the  following  extract  from  his  judgment,  "  probably  in  the 
11  partition  with  Pahlwan,  Fateh  and  Inayat  had  obtained  pome 
"  area  as  haq-i-distar,  bat  it  does  not  follow  that  after  more 
"  than  50  yeaisthe  plaintiff,  the  elder  son  of  Fateh,  can  now 
"claim  it  from  the  defendants-appellants.  The  custom  was  not 
"  recognized  in  subsequent  (cases)  and  was  never  asserted  before 
"  now.  Under  these  circumstances,  I  am  of  opiuion  that  though 
"  the  family  in  their  dispute  with  Pahlwan  bad  acquired  more 
"  land  than  their  share*,  and  designated  it  as  hag  i-pagri  that 
"  area  fell  to  all  its  members  and  not  to  the  eldest  son  of 
"  Fateh."     He,  therefore,  dismissed  the  suit  with  costs. 

Plaintiff  has  lodged  a  further  appeal  to  this  Court,  and  we 
have  hoard  lengthy  arguments  as  to  whether  the  special  family 
custom  alleged  by  plaintiff  has  been  established  or  not. 

The  question  whether  there  was  a  will  of  Inay.it'a  in  which 
he  admitted  this  haq-i-dastar  and  which  gave  rise  to  the  third 
issue  in  the  first  Court  has  not  been  argued  at  all  before  us. 
We  think  the  Divisional  Judge  was  not  quite  correct  in  saying 
that  the  claim  was  based  upon  this  will.  The  claim  was  based 
upon  the  existence  of  the  alleged  custom  and  the  will  was 
merely  mentioned  as  an  instance  where  defendant's  ancestor 
had  admitted  the  custom. 

Plaintiff  produced  oral  evidence  and  entries  in  the  revenue 
papers  of  the  villages  inhabited  by  Janjiana  Siyals  with  the 
object  of  showing  that  the  eldest  son  in  such  families  has  usually 
on  partition  received  a  larger  share  of  land  than  his 
brothers. 

The  cumulative  effect  of  this  evidence  is  certainly  consider- 
able, but  Mr.  bal  Chand  has  argued  with  great  force  that  ir  is 
not  of  much  value  in  view  of  the  fact  that  in  the  Riwaj-i-am, 
prepared  in  1830  all  the  sons  are  said  to  inherit  equally,  and 
no  exception  was  made  in  the  case  of  Janjiana  Siyals.  Similarly 
in  the  Miwaj-i-am  prepared  in  the  recent  Settlement  it  is  stated 
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that  all  the  sons,  irrespective  of  age,  get  equal  shares.  Com- 
menting on  this  Lala  Ganga  Ram,  the  Mnnsif  who  decided 
the  casein  the  first  Court,  and  who  actually  wrote  the  Eiwai-i- 
am  of  the  recent  settlement  under  the  supervision  of  Mr. 
Abbott,  said,  "  generally  the  custom  of  dastar  does  not  appear  to 
"  be  obtaining  in  Giyal  tribe,  but  it  appears  that  the  custom  of 
"  dastar  is  specially  prevalent  in  the  tribe  of  Siyals  Janjiana  to 
"  which  the  parties  belong." 

Now  the  evidence  of  the  prevalence  of  a  special  custom  in 
the  parties'  family,  which  is  contained  in  the  proceeding!  of 
1853  and  1856,  and  which  is  referred  to  in  great  detail  in  the 
judgment  of  the  first  Court  (pages  6  and  7  of  the  paper  book), 
appears  to  ns  to  be  very  strong.  Mr.  Lai  Chand  in  conned  ion 
with  this  evidence  suggested  that  the  award  of  the  arbitrators, 
and  the  statements  of  Pahlwan,  Inayat  and  Fateh  in 
th<?  original  file  were  probably  forgeries,  what  he  meant  w»s 
that  the  original  award  and  statements  had  bcm  removed  from 
the  file  and  others  substituted  therefor. 

His  reasons  wero  that— 

(1)  the  cipies  though  obtained  by  the  plaintiff  in  September 
were  not  filed  in  Court  till  the  following  February,  and  (-2) 
that  the  signature  in  Hindi  characters  of  Bishan  Das  upon  the 
award  does  nob  correspond  with  that  upon  the  reference  to 
arbitration.  The  first  ground  has,  we  consider,  no  force,  for 
copies  are  often  kept  back  by  parties  and  filed  after  the  oral 
evidence  has  been  heard. 

As  regards  the  second  ground,  we  notice  that  there  is  some 
difference  in  the  two  signatures,  but  these  Hindi  signatures  often 
vary.  Moreover,  there  is  a  previous  award  of  1853  on  the 
same  file  also  signed  by  Bishan  Das,  and  the  signature  on  it 
very  closely  corresponds  with  that  on  the  one  said  by  Mr. 
Lai  Cband  to  be  a  forgery.  We  think,  therefore,  that  there  are 
no  grouuds  whatever  for  supposing  that  the  file  has  been  tam- 
pered with. 

The  awaid  and  the  statements  of  Pahlwan,  Inayat  and 
Fateh  have  been  very  clearly  summarised  in  the  judgment  of 
the  first  Court.  Inayat  and  Fateh  distinctly  claimed  that  the 
excess  even  in  their  possession  was  due  to  the  faoi  that  Ghaii 
had  given  their  father  Razi  a  larger  share  than  Ahmad,  owing 
to  his  being  the  elder  son,  and  Pahlwan  also  agreed  that  the 
Jiaq-i-dastar  land  measured  some  400  bighas  and  might  be 
excluded  and  the   remainder   be   divided  in  equal   shares.     He 
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admitted  therefore  the  existence  of  the  custom  by  -which  the 
elder  son  got  an  extra  amount  of  laud  as  dasiar  though  he 
contested  the  actual  area.  The  arbitrators,  however,  held  that 
the  extra  area  in  possession  of  Inayat  and  Fateh  represented 
the  haq-i-dastar.  They  also  decided  in  their  award  that  this 
extra  nrea  should  go  to  Fateh  at  the  time  of  the  final  partition. 
In  reference  to  this  Inayat  stated  in  Court  "  according  to  the 
"  custom  of  uur  family  so  long  as  the  entire  land  is  not  partitioned, 
"  the  haq-i-pogri  belongs  to  the  younger  and  older  brothers  jointly, 
"  even  if  partition  is  not  made  for  several  generations.  But  at 
"  the  time  of  partition  that  right  goes  to  the  elder  brother.  At 
"  the  time  of  partition  Fateh  also  shall  get  that  right  from  me." 
Then  he  went  on  to  Btate  how  much  the  pigri  land  should  be. 

We  think  that  this  is  the  best  possible  evidence  of  the 
existence  of  the  special  family  custom  contended  for  by  the 
plaintiff. 

But  Mr.  Lai  Chand  has  urged  that  even  if  the  custom 
existed  in  1856,  it  was  not  acted  upon  in  certain  partition  pro- 
ceedings in  1867  and  1888  between  the  parties,  and  therefore 
is  no  longer  in  force.  We  do  not  think  that  there  is  much  force 
in  this  argument.  These  cases  only  related  to  portions  of  the 
parties'  joint  property  and  according  to  the  file  of  1856  the 
^a^fn  area  was  to  remain  joint  until  the  final  partition.  There 
was  therefore  no  reason  for  claiming  the  pagri  land  in  1867 
or  1888,  and  if  any  such  claim  had  been  made,  it  would  cer- 
tainly have  failed  as    premature. 

In  the  partition  proceedings,  which  have  given  rise  to  this 
f-uit,  Nasrat,  bi other  and  Murad,  son,  of  the  present  plaintiff 
claimed,  100  bighas  of  land  as  their  haq-i-dastar,  but  as  pointed 
out  by  the  fiist  Court,  they  were  not  properly  empowered  agents 
of  the  plaintiff,  and  he  cannot  be  bound  by  their  statement. 
£Lis  duly  appointed  pleader  stated  300  bighas  of  land  to  be 
the  area   claimed. 

To  sum  up  thpn,  we  arj  of  opinion  that  the  first  Court's 
finding  that  the  custom  alleged  pi  wails  in  the  family  of  the 
parties  is  correct.  As  regards  the  area  to  be  allotted  to  plain- 
tiff on  account  of  liaq-i-pagri,  no  arguments  have  been  addressed 
to  us  with  the  object  of  showing  that  the  first  Court  was  wrong 
in  fixing  it  at  1,200  kanals. 

We  accept  the  appeal  and  setting  aside  the  order  of  tho 
Lower  Appellate  Court  we  restore  the   decree  of  the  first  Court 
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with  this  modification  that  the  plaintiff  will  get  the  land  in 
question  out  of  the  proprietary  area  of  both  parties  and  not 
out  of  that  of  the  descendants  of  Inayat  only.  Defendants 
2  to  4  to  bear  plaintiff's  cost*  in  all  the  Courts. 

Appeal  actepted. 

No-  5- 
Before  the  Hon'ble  Mr.  F.  A.  Robertson,  Officiating  Chief 
Judge,  and  Hon'ble  Mr.  Justice  WUUamM. 

1LAHI  BAKHSH  AND  OTHERS,— (Defendants),— 
APPELLANT-, 

Venus 


MUSSAMMAT  BUDIIl  AND 
OTHERS,— (Plaintiffs), 


—RESPONDENTS. 


MUSSAMMAT    MIHRAN    AND 
OTHERS,— (Defendants), 

Civil  Appeal  No.  1395  of    1907. 

Cudom— -Succession — land  inherited  by  daughter! — liughter's  daughter 
and  sister  and  sistcri  sons  exclude  collateral*— Muhammaian  Rajputs, 
Boshiarpur  district. 

Beld,  that  among  Muhammadan  Rajputs  of  Hoshiarpur  an  endogamoua 
tribe)  where  daughters  have  succeeded  to  their  father's  land  U  heirs,  exclud- 
ing hi3  collaterals,  their  daughters  are  entitled  to  succeed  to  their  mother'  s 
estate  in  the  absence  of  direct  male  heirs,  on  the  death  of  any  of  them  and  a 
sister  or  her  sons  would  also  exclude  the  collaterals  in  respect  of  such 
property. 

Further  appeal  from  the  decree  of  J.  Q.  M.  Bimi'e,  Esquire, 
Divisional  Judge,  Hoshiarpur  Division,  dated  the  17 th 
October  1902 

Sukh  Dial,  for  appellant. 

Muhammad  Shafi,  Dharm  Das  and   Umer   Bakhsh,  for  res- 
pondents' 

The  judgment  of  the  Court  was  delivered  by — 
22nd July  1909.  Robertson,  Offg.  0.  J.-The  facts  in  this  case   briefly  are 

these.  One  Pir  Bnkhsh  died  leaving  certain  property.  He 
had  one  son  and  4  daughters:  His  eon  Banna  sneee-  ded  and 
died.  Nur  Jan,  wife  of  Pir  Bakhsh,  mother  of  Banna,  then 
succeeded.  Ranjha,  her  son-in-law,  claimed  occupancy  rights 
in  the  laud,  and  brought  a  suit.  Nur  Jan  confessed  judgment. 
This  has  been  called  a  collusive  suit,  but  in  a  judgment  written 
in  1S72  the  Commissioner  notes  that  a  Revenue  Officer  had 
already   declared  Ranjha   to  bo  an  hereditary   tenant  in  the 
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course  of  au  enquiry  and  that  he  was  not  prepared  to  say  that 
it  was  a  collusive  suit.  Nur  Jan  died  and  was  succeeded  by 
Mussammat  Bego,  one  of  the  daughters  of  Pir  Bakhsh,  who,  it  is 
paid  iu  the  mutation  order,  bad  leen  living  with  Mussammat 
Nur  Jan.  By  gift,  or  family  arrangement,  balf  of  tbe  land  was 
given  to  Moseammat  Sarri,  wife  of  Ranjha,  who  was  occupancy 
tenant,  and  one  half  free  of  occupancy  rights  remained  with 
Mussammat  Bego.  The  parties  are  Mnhamtnadan  Rajputs  of 
Hoshiarpur,  endogamous,  and  the  four  daughters  of  Pir  Bakhsh 
were  married  to  four  nephews,  sister's  sous  of  Pir  Bakhsh,  facts 
which  it  is  important  to  remember  in  interpreting  the  conduct 
of  the  parties. 

In  1871  the  collaterals  sued    Mussammat   Bego  and  Ranjha 
for  possession  of  the  land    and    to    cancel    the    so-called    gift  of 
occupancy  rights  to  Ranjha.     In  that  suit  it  wa?  clearly  decided 
that  the   collaterals    were  too   distantly    related   to    succeed    in 
preference    to  daughters  and  the  daughters  were    declared  to  be 
the  heirs — Wiumera  v.  Hakoo    (})  being   followed.     Wo    think    it 
quite  clear    that    though    the    parties    were  agriculturists,    they 
were  understood  to  be  not  free  from    the   influence   of  ideas    per- 
taining to  their  personal  law,  and  we  see  no  reason  to  doubt  that 
the  decision  was    to    the   effect    that   the    daughters,  who    were 
married  to  their  own  relatives,  took  a  full  estate,    and  not  a  mere 
life  rent  such  as  is  sometimes  under  Customary  Law    allowed  to 
unmarried  daughters    until   death    or    marriage.     We    are  quite 
unable   to  accede  to  the   proposition    put    forward   by  Rai  Sukh 
Dial  that  females  never  in  any  tribe,  whether  Hindu  or  Mubam- 
madan,  exogamous  or    endogamous,   succeed    to   anything    more 
than  a  life-rent,  much    more   limited    and    restricted   than   that 
of  a  male  *ucceeding  under    the    same   circumstances.     This  is  a 
theory  which,  in  our  opinion,    is  not   based    upon    a   sufficiently 
solid  substratum  of  fact.     To   that   suit  the   present   petitioner, 
Budhe  Khan,  or  his  predecessor  in   title   was   a   party.     In  1873 
certain  other  collaterals  again   sued   Mussammat   Bego  for   pos- 
session and  again  it  was    decided    that   the   relationship   of    the 
collaterals    to  Pir   Bakhsh   was   so  distant   that   the    daughter 
succeeded  in  preference.     Later    on    Mussammat   Bego   made   a 
gift  of  34  kanals  odd  to  one  Qudrat-Ulla  and   a  suit  was  brought 
by  certain    collaterals   including   the    petitioners    to  this  Court, 
to  contest  that  alienation,  and  in  tbe  judgment  of   this   Court  it 
was  certainly  laid  down,    and  this    is  res  jtidicaba    between    the 

(')  31  P.  R.,  1867. 
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parties,  that  the  tenure  of  Mussammat  Bego  was  limited  and 
resembled  that  of  a  widow.  That  was  in  1890  and  was  the 
interpretation  given  by  a  bench  of  this  Conrt  to  the  judgment 
of  1873.  The  earlier  judgment  was  not  considered.  Upon 
that  view  we  offer  no  comment.  But  the  bench  was  very  carefal 
to  point  out  that  they  gave  no  decision  and  offered  no  opinion 
os  to  who  was  entitled  to  succeed  Mussammat  Bego  on  her  death. 
As  regards  the  half  share  of  Mussammat  Sarri  no  suit  has 
been  brought,  and  this  \t«s  explained  by  Rai  Sukh  Dial  by 
saying,  that  no  doubt  if  Mussammat  Bego  had  left  sons  they 
would  have  succeeded,  but  as  she  left  only  daughters,  they 
cannot  succeed  and  the  collaterals  are  entitled  to  como  in- 

Now  this  is  a  proposition,  which  we  are  unable  to  accept. 
We  have  considered  the  rulings  quoted  to  us  for  the  appellant, 
Lehna  v.  Mussammat  ThaJcri  (})  inter  alia,  Roa's  Tribal  LaW, 
page  61,  section  13,  etc.  We  do  not  think  that  there  is  sufficient 
authority  for  saying  that  wheu  a  daughter  has  been  allowed 
to  succeed  as  heir  to  bar  father's  esttto,  that  her  daught- r  again 
cannot  succeed  to  her.  We  admit  that  in  dealing  with  Customary 
Law,  logic  is  often  apt  to  lead  us  astray,  but  we  can  see  no  Logic 
in  the  proposition — Why  is  the  succession  to  be  limited  to  one 
female  step  ? 

lb  has  just  been  laid    down   in    a   judgment  of    a  Divisional 
bench  of  this  Court  that  there  is    no  authority    for    the   pro| 
tion  that  when  a  gift  has  been  made  even    to  a  male,  it  rerei 
the  donor's  family  so  long  as  there  are    lineal   descendants  of  the 
donee  in  the  male  or  female  line,  because  a  woman  clearly  can  be, 
and  is,  in    certain    circumstances,     an    heir.     And    in   this 
we   think,  whether    in    virtue   of    her    feminine   disability   Mus- 
sammat Bego  took  a  limited  estate  or  not,  sho  certainly  excluded 
the  collaterals  and  succeeded  as  an  heir,  und  so  is  capable  of  trans- 
mitting her  own  estate  to  her  daughter.     We  cm  see  no  reason 
for  holding  that  her  heirship  depended   on   her    producing   sons. 
This  would  be    sufficient   to    dispose   of    the   case,  but    we  must 
further  poiut  out  that  it  is  quite  clear  that  the  decisions  of  167- 
and  1873  were  to  the  effect  that  daughters   as  such   ousted  the 
collaterals.     The  decisious  were  not  based   on   auy  peculiarity  of 
Mussammat  Bego's  iu  any    way    differentiating   her   rights  from 
her  sisters.     It   i3   clear,    therefore,  that  the    other   sisters    of 
Mussammat  Bego  had  equal  rights    with  Mussammat   Bego,  and 
we  think  the  inference  is  irresistible  that    Mussammat  B?go  was 

(»)  32  P.  R,    1895,  F.  B. 
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allowed  to  take  the  laud  by  family  arrangement,  in  fact  her 
possession  was  permissive,  ard  on  her  death  her  sisters  are 
clearly  entitled  to  come  in.  But  even  if  this  were  cot  so,  Mus- 
sammat  Bego's  "  adverse  "  possession,  as  urged  by  Rai  Sukh 
Dial,  could  not,  on  the  contention  of  the  appellants,  extend  be- 
yond her  life  rent,  If  it  was  "  adverse  "  in  the  full  sense,  then 
it  was  adverse  against  the  whole  world,  includiug  the  petitioners, 
and  their  case  is  concluded  at  once.  If  it  was  not,  and  the  appel- 
lants are  clear  that  it  was  not,  what  sort  of  adverse  title  did  it 
create  in  Mussammat  Bego,  and  wbo  is  the  beneficiary  heir  of 
that  adverse  title  ?  Clearly  it  could  only  extend,  if  at  all,  to  an 
adverse  title  to  enjoy  the  estate  for  her  life,  and  that  title  died 
absolutely  with  her,  and  we  have  to  see  who,  after  her  death, 
is  entitled  to  the  possession  and  enjoyment  of  Pir  Bakhsh's  estate, 
and  it  is  quite  clear  that  the  persons  so  entitled  are  the  sisters  of 
Mussammat  Bego,  and  their  sons  after    them. 

But  further,  it  having  been  admitted  that  the  sons  of  the 
daughters  of  Pir  Bakhsh  could  succeed  to  his  estate,  it  is  quite 
clear  that  when  one  daughter,  who  has  enjoyed  a  life  estate-, 
dies,  it  is  her  sister's  sons,  the  daughter's  sons  of  Pir  Bakhsh, 
who  are  entitled  to  succeed,  and  not  the  collaterals,  and  there 
are  such  sons  living  who  admit  the  plaintiff's  claim.  On  all 
these  grounds  we  think  the  plaintiffs  were  entitled  to  succeed 
as  against  the  collaterals,  a*,  firstly,  we  hold  that  the  plaintiffs 
themselves  were  entitled  to  succeed  to  their  mother's  estate,  and 
secondly,  there  are  other  persons  clearly  entitled  to  oust  the 
petitioners,  who  have  surrendered  their  rights  to  the  present 
plaintiffs. 

The  revision  (appeal  70  (1)  (b)  )  fails,  and  is  dismissed  with 

costB  throughout. 

Appeal  dismissed. 


No.  6. 

Before  the  Hon'ble  Mr.  F.  A.  Robertson,  Officiating  Chief 
Judge,  and  Hon'ble  Mr.  Justice  Shah  Din. 

KANDA  RAM,— (Plaintiff),— PETITIONER, 

Versus 

KBAN   MUHAMMAD  KHAN  AND  OTHERS,— 

(Defendants)  ,— RESPONDENTS. 

Civil  Revision  No.  296  of  1908. 

Punjab  Court  of  Wards    Act,    U  of    1903,     sections  2G    and   31    (2)  im* 
perative — Non-production  of  a  certificate  bars  further  proceedings  in  a  suit. 

Ueld,  that  the  terms  of  section  31  (2)  of  the  Punjab  Court  of  W  ards 
4ct,  19)3,  are  imperative,  and  prevent    a   Civil   Court  from  proceeding  with 
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any  suit  pending  before  it  against  a  person,  the  superintendence  of  whose 
property  has  been  assumed  by  the  Court  of  Wards,  until  the  plaintiff  has 
filed  a  certificate  that  the  claim  has  been  notified  in  accordance  with  section 
26  of  the  Act.  It  is  not  within  the  province  of  a  Civil  Court  to  determine 
whether  the  Deputy  Commissioner  should  or  should  not  have  granted  a 
certificate. 

Petition  under  section  70  (a)  of  Act  XVIII  of  1884  for  revision 
of  the  orders  of  Lala  Kesho  Das,  District  Judge,  Shahpur, 
dated  the  31st  October  1907  and  the  2nd  January  1908. 

Shadi  Lai  and  Sukh  Dial,  for  petitioner. 
Muhammad  Sbafi,  for  respondeut,. 

The   judgment  of   the    Court  was  delivered     by — 

2'Srd  July  1909.  Shah  Din,  J. — The  material   facts  of    this   case  are    briefly 

as  follows  : — On  the  14th  July  1900,  the  petitioner  ad- 
vanced a  sum  of  Rs.  14,000  to  the  respondent,  Khan  Muham- 
mad Nawaz  Khan,  to  enable  him  to  pay  that  amount  to 
Government  by  way  of  nazrana  in  respect  of  a  certain 
chak  of  land.  The  respondent  executed  a  mortgage-deed  in 
favour  of  the  petitioner  for  the  aforesaid  sum  mortgaging  to  him 
one-half  of  the  chak  in  question,  and  the  deed  was  regis- 
tered on  the  1 6th  July  1900.  Some  time  in  the  year  1905  or 
1906  (the  precise  date  is  immaterial  for  our  present  pur- 
pose) proposals  were  made  for  placing  the  property  of  the 
respondent  under  the  superintendence  of  the  Court  of  Wards, 
and  pending  enquiry  by  the  Deputy  Commissioner  under 
section  11  of  Aot  II  of  1&03  (The  Punjab  Court  of  Wards 
Act)  in  order  to  satisfy  himself  as  to  whether  action  should 
be  taken  under  the  Act,  that  officer  took  temporary  posses- 
sion of  the  property  of  the  respondent  and  appointed  a 
manager  under  section  12  of  the  same  Act. 

The  creditors  of  the  respondent  were,  it  seems,  called 
upon  by  the  Deputy  Commissioner  to  inform  him  as  to  the 
nature  and  the  amounts  of  their  claims  as  part  of  the  en- 
quiry that  was  being  then  made  under  section  11,  and  the 
petitioner  accordingly  filed  a  statement  of  claim  setting  out 
what  was  due  to  him  by  the  respondent  under  the  mortgage- 
deed  aforesaid.  It  further  appears,  as  stated  by  the  advo- 
cate for  the  petitioner,  that  in  order  to  settle  the  petitioner's 
claim  the  Deputy  Commissioner  offered  to  pay  him  12  annas 
in  the  rupee,  but  this  offer  was  declined  by  the    petitioner. 

Soon  after  this,  and  while  the  enquiry  which  was  being 
conducted  under  section  11  was  still  pendifig,  the  petitioner 
instituted    a    suit  for    enforcement   of   the   mortgage   in   ques- 
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tion  on  the  6th  June    1906,  claiming  a  sum   of  Ra.    18,053-12-9 
from    the  respondent.     On    summonses     being    issued     to     the 
respondent,  he   refused  to  accept  service,  and  informed  the  pro- 
cess-server  that   his   property    had    been     taken     possession    of 
by   the    Deputy  Commissioner,    and    that,    therefore,    notice    of 
action   should  issue   to    the    latter.     This  was  accordingly  done, 
but  the    Deputy   Commissioner  applied  for   a  month's  adjourn- 
ment  in   order   to   enable    him   to  make  the  necessary  enquiries 
and   to    file   a  proper   defence.     An   adjournment,  was    granted 
as    applied     for,     and      the      case     was     6xed      for       hearing 
on      the     3rd      October     1906.     No       notice      of      this     date 
appears,    however,   to    have  been  given   either    to    the  Deputy 
Commissioner    or    to    the     respondent,     with  the      result    that 
when   the  case      came  on    far   hearing    on   the    3rd    October, 
no     one     appeared    for     the      Deputy     Conamissioner      or    the 
respondent.'and  the  District  Judge  ordered  ex  parte  proceedings 
to     be     taken     against     the    defendant  to     the   suit.     On     the 
next   date   of    hearing     some      evidence     was     taken     for     the 
plaintiff,   and /on    the    27th    October  1906   an   ex   farte    decree 
was  passed  against  the  present  respondent. 

An  appeal  was  preferred  to  this  Court  from  the  ex  parte 
decree  aforesaid.on  the  24th  January  1907.  On  the  31st 
Jannary  1907  the  Court  of  Wards  ass'imed  the  superintendence 
of  the  property  of  the  respondent,  and  the  order  of  assump- 
tion was  duly  noti6ed  in  the  Punjab  Gazette  of  the  7th 
February  1907  under  section  9  of  Act,  II  of  1903.  On  the 
22nd  April  1907  an  application  was  made  in  this  Court  by  the 
counsel  for  the  respondent  (who  was  then  an  appellant),  pray- 
ing that  the  Cuurt  of  Wards  be  added  as  a  party-appellant. 
This  application  was  granted  on  the  3rd  May  1907,  and  a 
notice  was  duly  sent  to  the  Deputy  Commissioner,  Mianwali, 
as  representing  the  Court  of  Wards,  informing  him  of  the 
action  taken  on  the  ward's  application  and  of  the  date 
fixed  for  the  hearing  of  the  appeal.  This  notice  was  served 
on  the  Deputy  Commissioner  on  the  30th  May  1907.  The 
appeal  was  heard  in  due  course,  and  the  ex  parte  decree  of  the 
District  Judge  being  set  aside,  the  case  was  sent  baok  for 
fresh  trial  and  decision.  The  judgment  of  this  Court  is  dated 
the  6th  August  1907  an!  contains  a  very  full  summary  of  all 
the  proceedings  between  the  institution  of  the  suit  and  the 
passing    of    the  ex  parte  decree  against  the    respondent. 

On  the  case  going  back,  the  District  Judge  passed  a  for- 
mal   order    on   the  3rd    October     1907,     impleading  the   Court 
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of  Wards    as   a  defendant  under   section    20    of  the  Act   (II  of 
1903).     On  the  29th  October  objection  was  raised    on   behalf    of 
the   Court  of    Wards  to  the   effect   that    under   the   provisions 
of   section    31  (2)    of  the   Act   the    suit   could  not  proceed  fur- 
ther  without   the   plaintiff  (present     petitioner)    filing     :t    cer- 
tificate that   the  claim  bad  been    notified  by    him  in  accoi  dance 
with   section  26.     To  this    objection   the  plaintiff   filed    a    writ- 
ten  answer   on    the   30th    October,    and     on   the   3ist  October 
the    District  Judge    passed    the   order      under  revision     staying 
proceedings  under   section    31  (2)    of    the    Act    up   to    the    2nd 
January   1908  to  enable  the  plaintiff  to    file   the  required  certi- 
ficate.    This   order  was    passed,  as     appears    from     the     terms 
thereof,    by   agreement    of    tho    parties   in  accordance  with  the 
express  prayer   of   the    plaintiff   as   made  in  his  written  answer 
(paragraph  (c)  of  the  order    of  the  District  Judge).  Upon     this 
adjournment  being    granted,    the    plaintiff,     it     seems,    applied 
to  the    Deputy    Commissioner  for   a      certificate    in    the    terms 
of    section    31   (2)    of  the    Act,  but   the   application   was  reject- 
ed.    On    the    2nd    January      1908,     the    plaintiff   produced    be- 
fore  the    District     Judge    the    order    of  tho     Deputy     Commis- 
sioner  rejecting     his     application,     and     u  asked    for     time    foi 
applying    to    tho    Court    of    Waids    (Financial     Commisbioixr) 
for   revising    the    Deputy  Commissioner's  order."  Tbe  defendant, 
the    Deputy    Commissioner,    on    the    other    hand,      urged     that 
the  certificate   having    been   refused  the   suit  was  not  maintain- 
able   and    should    be     dismissed.     The   District    Judge   did    not, 
however,   accept     this     objection    and      substantially      acceding 
to   tho    plaintiff's     prayer    passed  an  order  "  staying  the  proceed- 
ings  sine  die  until    the   result  of    the  application    to    the  Finan- 
cial   Commissioner  is  known." 

Tho  preseut  petition  for  revision  is  filed  both  in  respect  of 
the  order  of  the  31st  October  1907  and  of  the  oeddr  of  the  2nd 
January  1908;  and  in  support  thereof  it  is  urged  that  section 
31  (2)  of  Act  II  of  1903  does  not  apply  to  this  case,  that  un- 
der the  circumstances  set  out  above  it  was  not  ueces.-ai  v 
for  the  petitioner  to  notify  his  claim  to  the  Deputy  Commis- 
sioner under  section  26  and  section  27  of  the  Act,  the  Deputy 
Commissioner  being  already  fully  aware  of  the  nature 
and  the  particulars  of  that  claim,  and  that  in  any  case  it 
should  be  held  that  the  Court  of  Wards  waived  its 
right  to  receive  a  notice   of  claim  under  section  26. 

For  the  respondents  it  is  contended  that  there  is  no  giouud 
for  revision  in  this  case,  inasmuch  as  the  proceedings  have 
been   stayed    at    the   request   of  tho  petitioner  himself  and  in  his 
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interests,  and  also  because  the  orders  sought-  to  be  revised 
are  mere  inter  locutory  orders  which  do  not  dispose  of  any  definite 
branch  of  the  case,  Pandit  Rama  Kant  v.  Pandit  Rag  Deo  (*) 
that  the  provisions  of  section  26,  section  27,  and  section  31  (2) 
of  the  Act  are  imperative  and  must  be  Btrictly  complied  with 
by  the  claimant  and  by  the  Court,  as  the  case  may  be;  and 
that  unless  a  certificate  mentioned  in  section  31  (2)  is  produced 
by  the  petitioner,  the  suit  cannot  be  proceeded  with,  and  the 
consequences  specified  in  section  29  of  the  Act     will    follow. 

We  have  given  our  best  consideration      to    the   argument   of 
the  petitioner's  advocate,      and     though,    as    he    endeavoured    to 
show,    the  consequences    of   a    refusal  on  the  part  of   the  Deputy 
Commissioner     to    grant    to    his  clieut    the    requisite   certificate 
referred   to  in  section  31  (2)  may  be  serious,  we   are   constrained 
to  hold  that,  in  view  of  the   imperative    terms  of  the    sub-section 
aforesaid,  the  only  course   open    to   the   District  Judge  was  the 
one  that  he    has  adopted,  namely,  to  stay    proceedings  until   the 
necessary  certificate    is     produced.     Whether  the    Deputy    Com- 
missioner   should    or    should    not  have    granted    the     certificate 
applied  for,  it  is  not  within  our  province  to  determine  ;  but    it    is 
clear  that  until  such    certificate    is    filed    by    the    petitioner,    the 
District    Judge     has     no     power   under     the     Act     to    proceed 
with    the   suit,    and   if     he    had     so       proceeded,    his    proceed- 
ings    would     have     been     ultra     vires.     Under    the      provisions 
of  section  26    and  section  27  notice  of  a    claim   has   to    be   given 
by  the  claimant^  concerned   within  a   specified    period    and    in    a 
specified  manner,  and  thereupon  the  Deputy    Commissioner     has 
to  take   definite    action    under    section    28.     If    these    provisions 
are  not  strictly  complied  with  (a-  admittedly  has   not    been     done 
in  this  case),  the  mere  fact  that  the   Deputy    Commissioner    con- 
cerned has  otherwise  acquired    a  knowledge    of    the    nature   and 
the  pa-ticnlars  of  the  claim  in  question  will    not    suffice,   and    the 
Court  before  wh'ch  a    suit-    based    on      that   claim    is    pending,  is 
bound  as  a  mitter  of  law  to  require    the     production    of    a   certi- 
ficate under  section  31  (2).     We  are  quite   clear  that  there    has 
been  no  waiver  (assuming  that  there  can    be  any     Such    waiver) 
on    the   part    of  the  Court  of    Wards    of   its    right   to  receive   a 
notice  of  claim    under   section  26   and  section   27  ;    and    it    seems 
to  us  that  the   provisions  of   section  31   (2)    fully   apply    to  this 
case.     That  being    the  case,   not  only    was    the    District   Judge 
justified    in    passing  the   order  of  the    2nd    January    1908,    but 
he  was  bound  to  pass  th>t  order  ;    and    wf>  fail    to   see     how    it 


(»)  60  P.  R.  1897,  F.  B. 
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can  be  said  that  in  pausing  the  order  iu  question  he  acted  with 
material  irregularity  or  refused  to  exercise  a  jurisdiction  vested 
in  him  by  law. 

We  understand  that  the  order  of  the  Deputy  Commissioner 
refusing  to  grant  to  the  petitioner  a  certificate  of  the  de- 
scription referred  to  in  section  31  (2)  of  the  Court  of  Wards  Act 
is  the  subject  of  a  revision  application  filed  by  the  petitioner, 
and  we  have  no  doubt  that  the  Financial  Commissioner  as  the 
Court  of  Wards  will  pass  thereon  whatever  orders  he  thinks 
m        fit  to  pass  under  section  34  of  the  Act. 

The  revision  fails  and  is  dismissed  with  costs. 

Revision  rejected. 


No- 7- 

Before  the  Hon'ble  Mr.  Justice  Johnstone. 
MUHAMMAD  KHAN,— (Dependant),— APPELLANT, 
Versus 
SARDAR  AND  OTHERS -(Plaintiffs) —RESPONDENTS. 
Civil  Appeal  No.  22  of  1909. 
Punjab  Laws  Act,  1872    -Punjab  Pre-emption  Act,  II oj  1905 — "Agricultural 
tribes  " — lis  pendens. 

K.  D.  sold  the  land  in  suit  to  M.  B.  Separate  suits  for  pre-emption  were 
brought  by  K.  B.  and  A.  B.  on  22nd  October,  1MB,  and  summonses  were 
served  on  24th  October  for  7th  November.  On  29th  October  M.  K.  filed 
a  suit  for  pre-emption,  and  on  7th  November  obtained  from  M.  B.,  v. 
a  deed  of  sale  of  the  land  for  tho  full  price  mentioned  in  the  previous  sale* 
^^  J^  7     deed.    M/^l.lthen  allowed   his   own  suit   to  go  by  default  and     was   made 


defendanTTn  the  other  two  suits. 

Held— 

(0  that,  inasmuch  as  K.  B.  belonged  to  the  gwwfci  tribe,  which 
was  not  notified  as  an  agricultural  tribe  under  Act  XIII  of  1901,  until 
1904,  he  had  no  right  of  pre-emption  at  all  at  time  of  suit,  and,  therefore,  his 
suit  must  fail ; 

(»)  that  A.  B.  and  M.  K.  must  share  the  bargain,  neither  being  in  the  cir- 
cumstances  in  a  better  position  than  the  other,  inasmuch  as  (a)  A.  B.'s  suing 
a  week  earlier  than  M.  K.  does  not  amount  to  "superior  diligence;"'  (6) 
A.  B.  and  M.  K.  had,  under  pre-emption  law,  equal  rights  ab  initio  ;  (c) 
M.  K.'s  not  obtaining  a  decree  but  taking  a  tranfser  out  of  Court  instead  does 
not  tell  against  him;  (e)  M.  K 's  purchase,  being  pendente  lite,  does 
not  operate  to  put  him  in  a  better  position  than  A.  B. 

Parma  Nand  v.  Qhulam  Fatima  0)  followed,  Mahmud  Khan  v.  Khuda 
Bakhsh  (*)  explained,  Xauiin  Singh  v.  Parbat  Sinah  (■>)  distinguished. 

^l)  15  P.  R.t  1905.  (»,  26  P.  R.  1908. 

{*)  I.  L.  R.,  153    All.  247. 
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Further  appeal  from  the  decree  of  Khan  Bahadur  Maulvi  Inam 
Ah,  Divisional  Judge,  Jhelum  Division,  dated  the  3\st  August 
1908. 

Nanak  Chand,  for  appellant. 

Muhammad  Shafi,  for  Khuda  Bakheh. 

Vishnu  Singh,  for  Sardar. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Jobnstonb,  J. —  This  order  will  dispose  of  appeals  Nos.  22  26M  Ji%  1909. 
and  23.  On  Hth  January  1907  appeals  Nos.  44  and  45  of 
1907  by  Mahtnnd  Khan  were  accepted,  and  the  cases  were 
remanded  for  re-trial  under  section  562,  Civil  Prooedure  Code 
(1882).  The  judgment  of  this  Court  has  been  printed  as 
Mahmud  Khan  v.  Khuda  Bakhsh  (1).  It  laid  down  that,  if 
Mahmud  Khan  had  the  superior  right  of  pre-emption,  then 
his  purchase  pendente  lite  is  not  affectea  by  the  rule  of  Us 
pendens.  On  the  re-trial  the  first  Court,  placing  a  certain  in- 
terpretation upon  that  ruling,  dismissed  the  plaintiff's  suit 
with  costs  ;  hut  on  appeal  the  lower  Appellate  Court  took  a 
different  view,  accepted  the  appeals  of  both  Kuda  Bakhsh  and 
Amir  Bakhsh,  and  restored  the  decree  of  Mr.  Anderson  of  18th 
March  1903,  directing  also  that,  except  as  regards  costs  already 
received  by  plaintiffs,  the  parties  should  bear  their  own  costs. 

Mahmud  Khan  has  come  up  on  revision  side  in  both 
cases,  and  the  petitions  have  been  admitted  as  appeals  under 
clause  (b).  In  the  way  1  look  at  the  case  of  Khuda  Bakhsh  it 
can  be  decided  solely  on  the  question  of  his  status  qua  pre- 
emptive rights  as  a  Kureshi.  I  will  take  this  question  first 
giving  a  few  necessary  facts  at  the  same  time,  and  will  then 
proceed  to  dispose  of  the  case  of  Amir  Bakhsh. 

The  mutation  of  the  original  sale  to  Maula  Bakhsh  by 
Karam  Dad,  vendor,  is  dated  7th  June  1902.  Khuda  Bakhsh  and 
Amir  Bakhsh  each  sued  separately  for  pre-emption  on  22nd 
October  1902.  Summonses  were  served  on  vendor  and  vendee 
on  24th  October,  the  date  fixed  for  hearing  being  7th  November 
1902.  On  29th  October,  five  days  after  service,  Mahmud 
Khan,  present  appellant,  brought  his  suit  for  pre-emption,  and 
on  7th  November,  the  date  for  hearing:  of  the  other  two  suits, 
he  got  from    Maula    Bakhsh,    vendee,    who    had   no  pre-emptive 

0)  26  P.  B.  1908. 
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rights  at  all,  a  deed  of  sale  of  the  property  to  himself  for  the 
full  sum  of  Re.  500  mentioned  as  piice  in  the  deed  of  7th  June 
1902.  Then  Mahmud  Khan  applied  to  be  made  a  defendant 
in  the  other  suits  and  allowed  his  own  suit  to  be  dismissed  for 
default.  The  Court  heard  the  former  suits,  found  the  sale  to 
Mahmud  Khan  collusive  and  done  pendente  lite,  and  gave 
decree  for  pre-emption  on  payment  of  Rs.  100  only,  giving  the 
preference  to  Khuda  Bakh  sh  and  the  right  to  Amir  Bakhsh  only 
if  Khuda  Bakhsh  made  default. 

The  Lower  Appellate  Court  held  the  doctrine  of   Us  pei, 
applied,  found  that  Mahmud    Khan    was    in    no  better  position 
than  his  vendor,  Mania    Bakhsh,    and   upheld   the  first   Court's 
decision.     This  was  on  20th  July   1903. 

It  is  admitted  that  the  relative  rigt.ts  of  Khuda  Bakhsh 
and  Mahmud  Khan  must  be  gauged  with  reference  to  Act 
IV  of  1872  and  not  to  Act  II  of  1905  (Punjab).  Hut  it  is 
urged  on  behalf  of  Mahmud  Khan  that  Khuda  Bakhsh 
had,  when  he  brought  his  suit,  no  right  of  pre-emption  at  all, 
because,  being  a  Kureshi,  he  was  not  theu  a  member  of  a  noti- 
fied agricultural  tribe  under  Act  Xlll  of  1900,  the  Kureslii* 
having  admittedly  not  boon  so  notified  til!  1904  l'his  beinur 
Parma  Nand  v.  Ghulam  Fat i ma  (T)  is  quoted  as  authority  tli.it, 
since  Act  X1IL  of  1901  camo  into  force,  a  person  who  is  not  a 
member  of  an  agricultural  tribe  cannot  sue  for  pru-einption  of 
agricultural  laud  at  all. 

To  this  Mr.  Muhammad  Shall  replies  that  the  Kureshis  have 
always  in  Gujrat  been  an  agricultural  tribe  in  fact,  and  that  the 
Notification  of  1901  merely  recognised  that  fact.  Now  in  my 
opinion  this  reply  is  inadequate.  A  plaintiff  has  to  shew  that, 
when  he  filed  his  suit,  he  had  a  right  to  sue.  In  pre-emption 
cases  a  plaintiff  must  shew  that  at  date  of  sale  and  also  at 
date  of  institution  of  suit  he  had  a  right  of  pre-emption  superior 
to  that  of  the  vendee :  for  this  there  is  abounding  authority 
in  the  PtffMOl  Record.  How  then  can  Khuda  Bakhsh  maintain 
this  suit,  which  would  have  been  thrown  out  in  1902,  had  the 
Court  hearing  it  understood  the  real  state  of  the  law  as  laid 
down  in  Parma  Nandx.  Ghulam  Fotima  (l)  ?  The  mere  fact  that 
the  case  wa,i  allowed  to  go  on  does  uot  seem  to  me  to  make  any 
difference,  nor  can  I  see  how  the  notification  of  the  tribe  in  1904 


0)  15  P.  B.  1905, 


Januaby  1910.  ]  CIVIL  JUDGMENTS— No.  7.  25 

can  validate  a  claim  whioh  was  bad  when  made.  Section  4, 
Act  XIII  of  190 ">,  lends  no  colour  to  the  argument  that  a  tribe 
can  be  held  "  agricultural  "  "  for  the  purposes  of  this  Act  " 
before  actual  Notification  in  the  Gazette  takes'  place  or  that 
such  a  Notification  has  retrospective  effect. 

It  may  be  said,  though  it  has  not  actually  been  said,  that, 
inasmuch  as  Mahmud  Khan  as  defendant  in.  the  original 
Court  did  not  plead  that  Khuda  Bakhsh  was  disabled  from 
suing  as  not  being  a  member  of  an  agricultural  tribe,  and  only 
pleads  this  now  after  the  Kureshis  have  been  notified,  the  plea 
should  be  ignored.  On  the  whole  I  am  inclined  to  reject 
this  idea.  It  seems  to  me  that  this  exclusion  of  persons  not 
members  of  agricultural  tribes  from  suing  for  pre-emption  is 
an  absolute  exclusion  not  depending  upon  the  pleadings  of 
defendants,  and  I  refer  to  section  20,  Act  II  of  1905  (Punjab), 
in  support  of  this    view. 

My  opinion,  then,  is  that  Khuda  Bakhsh's  suit  must  fail ; 
but  in  connection  with  Amir  Bakhsh's  case  (Further  Appeal 
22  of  1909)  it  is  necessary  to  go  into  other  questions.  It 
Seems  to  me  that  rhe  meaning  and  effect  of  Mahmud 
Kk  m  v.  Kktda  Bikkih  \l)  are  clear  enough,  namely,  that 
Mahmud  Khar's  purch-tsn  of  7th  November  1902,  if  it  was 
simply  in  pursuance  of  actual  superior  rights  of  pre-emption 
already  possessed,  could  not,  be  brushed  aside  on  an  applica- 
tion of  the  doctrine  of  lis  pendens.  That  doctrine  could  not 
interfere  with  those  previously  existing  rights  which  had  been 
asserted  by  the  purchase,  merely  because  the  purchase  was 
made  pendente  lite  of  Amir  Bakhsh.  Let  us  see  then  whether 
Mahmud  Khan  had,  apart  from  his  purchase,  rights  superior 
to  those  of   Amir  Bakhsh. 

Amir   Bakhah    is    merely   a    landlord    in    the    village,    and 
Mahmud   Khan    appears   to   be  this  and    also    a   collateral    of 
the     vendor.     The    point     is     whether    this    relationship  helps 
him.     The  village   is    admittedly    bhayachara,    and   therefore   a 
special  custom    must   be  made  out.     Mr.   Nanak  Uhand   points 
to   the  ffiwaj-i-am,    question   21,  page     6,   Appendix,   and    to 
the  ruling  in  Civil  Appeal  754  of  1903.     No   instances  are  cited 
in  support  of  th"    Riwaj-i-am,   and   the   ruling  "quoted  is  not  of 
much    use     heie.     As   has  ,  been    frequently*  pointed   out,    pre- 
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emption  is  a  village  custom,  not  a  tribal  one,  and  the  existence 
of  a  special  custom  of  pre-emption  in  one  village  of  G  a  jars  is 
not  even  prima  facie  proof  of  its  existence  in  another  Gujar 
village.  It  is  clear,  therefore,  that  Mahmud  Khan  ha« 
not  made  out  any  superior  rights  ;  and  it  must  be  held  tli  .; 
and  Amir  Bakhsh  had  equal  rights. 

The   result    is,  in    my    opinion,    that  they    must    share  the 
bargain.     TIih     is    not    an    infringement    of    Mahmud   Khan    v. 
Khuda    Bakhsh    (1).     Mahmud    Khan    sued    for   pre-emption  as 
well  as    Amir  Bakhsh,   and    suing  only  a  week    later,    I  do  not 
think  the  latter  ean    be    given    an    advantage    on     the   w»re    of 
"  superior  diligence."     No  doubt  Amir  B  tklnh  got  a   decree    and 
Mahmud  Khan  did  not  ;    but    this  oiuoot.    tell    against     th.-     lat- 
ter, whose   claim    was    admitted    by  the    vendee    and    who    was 
qnito jnstiflnd   in  preferring  AD    immediate    settlement   by  tall 
a  deed  of  hale  to  a  decree  to  be    followed  by  execution.     By   \ 
ting  his  deed, Mahmud  Khan  cannot    (Mahmud  Khan    v.     Khuda 
Bakhsh  (»)  )    claim    that    his   rights,    which  were  only    equal  to 
Amir  Bnkhsh's,    become  superior  ;  but  I  think  ho  can  claim  that 
by  taking  the  deed  he  does  not    lose    the   equal  rigfati  tl 
already  his.     I  do  not  think  Xarain    Sinjh    v.  Pari  (*), 

quoted  by  Mr.  Sha6,    is  in   point.     There  the    vendee     peiui 
lite  had  not   Hied    a  suit  an!  so   shewn   diligence   equal  to    his 
rival's  :    ho  had  simply  purchased  pendente 

I  accept  tho   appeal  of  Mahmud    Khan    in    Khuda  Bakh 
case  and  dismiss  that  suit.     Order  as  to  costs  as    above. 

I  accept  the  appeal  against   Amir    Bakhsh  and    direct     that 
Amir  Bakhsh  do  have  an   amended   decree  for   half  the   property 
on  payment  of  Ks.  50  within    one   month.     Order   as    to  co- 
above- 

Appeals  accepted. 

No.  8- 
Before  the  Hon'hle  Mr.  Justice  Johnstone. 
1NAYAT  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 
NOURANG  AND  OTHERS,- (Defendants),— RESPONDKNTS. 

Civil  Appeal  No.  42  of  1909. 

Civil  Procedure  Code  (1882)  section  43, — proceedings  in  Revenue  Court 
no  bar  to  a  Civil  Court,— Jurisdiction  of  Civil  and  Revenue  Court — claim  for 
land  in  addition  to  thai  allowed  in  partition  proceedings — Punjab  Land 
Revenue  Act,    XVII  Of  1887,  section  15s  (t). 

(»)  2ti  P.  R.,  1908.  ts)   /.  L.  R.,  81  All.,  247. 
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In  mutation  proceedings  in  1903  plaintiffs   were  recorded  as   owning  It! 

shares  and  defendants  32   shares   oat  of  480  shares   in  a  joint  khata.    This 

kh  iLi  was  subsequently  split  up  and  a  new  khata  No.  10  formed  out  of  part  of 

it,  in  which  plaintiff  was  shown  as  owning  one-sixth  according  to  what  had  gone 

before.    In  1905  plaintiffs  themselves  applied   to  the  revenue  authorities  for 

partition  of  khata  No.  10  without  specifying  their  own  share  and  partition  was 

duly  made  and  was  formally  accepted  by  them,  one-sixth  share  having   been 

allotted  to  them.    On  a  suit  now  brought  by  the    plaintiffs  in  a  Civil  Court 

askiDg  one-twelfth  share  more  on  the  ground  that  the   mutation  of  1903  was 

wrong. 

Held,  that  section  43 ,  Civil  Procedure  Code,  lt>t>2,  cannot  be  used  to  bar  a 
suit  in  a  Civil  Court  because  of  something  that  has  happened  in  a  Revenue 
Court  and  section  15*»  (J),  Land  Revenue  Act,  has  no  bearing  on  the  case. 

But  held  also,  that   section  15S  (2)   of  the  Punjab  Land  Revenue   Act 
cnts  a  Civil  Court  from  taking  cognizance  of  the  matter. 

Further  appeal  from  t/ie  decree  of  H.  A.  Rose,  Esquire, 
Divisional  Judge,  Multan  Division,  dated  10th  March  1908. 

Raushan  Lai,  for  appellants. 

N«nd  Lai  and  Bahadur  Chand  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Jon  -  i   took     dace     in    19J3    and  by    it     27th  July  1909 

pUiutiffs  were  recorded  as  o.vuin^  1^  shares  and  defendants  as 
owning  32  shares  out  of -IS)  shares  in  the  land  then  included 
in  the  joint  ahata.  That  knata  seems  then  to  have  been  split 
up  and  anew  khuta  No.  10  was  constituted  out  of  part  of  it, 
in  which,  according  to  what  had  gone  before,  plaintiffs  were 
shewa  as  owning  oue-sixth.  Then  in  1905  plaintiffs  themselves 
applied  to  the  revenue  authorities  for  partition  of  that  khata 
No.  10,  not  specifying  their  own  share,  and  partition  was  doly 
made  and  was  formally  accepted  by  plaintiffs,  to  whom  one- 
sixth  only  was  allotted.  Then  in  October  1906  plaintiffs  brought 
the  present  suit  in  trie  Civil  Court  asking  for  one-twelfth  more  on 
the  ground  that  really  the  mutation  of  1903,  which  I  should  note, 
was  made  at  the  iastaucj  of  defendants  but  in  the  presence  of 
plaintiffs,  was  wrong. 

In  the   partition  proceedings  of  19)5  plaintiffs  had  said  not 
a  word  about  their  right   to   mn'e    than  oae-six^h.     Tuey  n  »w 
say  they  should  have  had  one-fourth. 

The  Courts  below  seen  to  have  had  some  difficulty  in  grasp- 
ing   the  case.     They  both  saw   the  absurdity   of   letting  plain- 
tiffs  come  in  now  with  a  Civil  suit  to  upset  a    partition  to  which 
they  raised  ni  objection  at  t  le  tiou;  bat  the  first  Cjarfc  hjld  the 
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case  Dot  cognizable  by  it  by  reason  of  section  158,  sab-section  (2), 
clause  (17),  Land  Revenue  Act,  and  the  Lower  Appellate 
Court  threw  out  the  appeal  on  the  strength  of  section  43,  Civil 
Procedure  Code  (1882). 

The  Lower  Appellate  Court's  view  is  clearly  unsound.  Sec- 
tion 43,  Civil  Procedure  Code  (1882),  oannot  be  used  to  bar  a 
suit  in  a  Civil  Court  because  of  something  that  has  happened 
in  a  Revenue  Court.  If  in  the  partition  case  plaintiffs  had 
raised  the  question  of    their   shaies,  which  would    have    been  a 

♦Sections  116,  117,  question  of  title,  and  if  that   Court    sitting  a9  a  Civil  Court*  had 
Land  Revenue  Act.        .        ..<,,.,  .•  j      ,   •   ..a  ■       t 

then  decided  that   question,   and    plaintiffs    were    now  suing  for 

something    more    than    they  then  asked    for,    section  43    would 

have  barred  them.     But,   as  matters    stand,    the    Court  of  1905 

was  a  Revenue  Court  from  start  to  finish,  and   thus    that  section 

has  no  bearing  on  the  ca?e. 

The  first  Court's  way  of  putting  the  matter  is  also  not 
correct.  The  real  bar  to  plaintiffs'  suit  is  "4to  be  found  in  section 
158  (1),  Land  Revenue  Act.     The   Revenue    Court    of    1905  was 

ReTenu^Act*"'  ****  "  eraP0wered  "  to  effect  the  partition,*  and  if  it  chose,  to  decide 
fSection  117, Land  any  question  of  title  that  might  arise, f  but  no  question  of  title 
ISection  116  Land  wa8  "  'n  dispute  "J  before ^it,   because  plaintiffs  never  raised  it. 

Revenue  Act.  The    Revenue    Court  being  so   "empowered,"    section   158(1) 

prevents  any  Civil  Conrt  from  taking  cognizance  of  the  mat- 
ter. The  existence  of  the  .qualification  as  regards  questions  of 
"  title"  in  section  158  (2),  (17),  does  not  affect  this  bar.  That 
qualification  was^there  inserted  ^because  in  certain  circumstances 
—  see  sections  116,  117,  Land  Rovenue  Act — as  we  have 
seen,  the  Revenue  Court  dealing  with  a  partition  case  can  refer 
the  parties  to  a  Civil  suit  upon  a  question  of  title  "  in  dispute  " 
before  it,  or  can  itself  sit  as  a  Civil  Court  and  decide,  such  a 
question. 

I  therefore  uphold  the  decree  of  the  Lower  Appellate  Court, 
though  for  reasons  different  from  those  given  by  the  first  Court 
and  Lower  Appellate  Court,  and  I  dismiss  this  appeal  with  coats. 


Appeal  dismissed. 
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No-  9 

Before  the  Hon'ble  Mr.  Justice  Scott-Smith. 

QA  DU,—  DEFENDANT, 
Vi  rsus 
BULAND  KHAN  AND  OTHERS —PLAINTIFFS, 

ALLAH  DIA  AND  OTHERS,— DEFENDANTS. 

Civil  Reference  No.  23  of  1909. 

Jurisdiction — Civil  Court  or  Bevenue  C  urt—Snit  by  landlord  for  pos- 
session of  land  left  by  deceased  occupancy  tenant  ajain*t  a  mortgagee  of 
the  occupancy  rights. 

Held,  that  a  suit  by  a  landlord  against  the  mortgagee  for   possession  of 
the  land  left  by  an  occupancy  tenant  on  the  ground,   that  the  tenant  having 
died  without  heirs,  the  occupancy  rights  have  been  extinguished  under  sec- 
tion 59  (4)  of  the  Punjab  Tenancy  Act,  1887,  and  the    mortgagee's  rights 
have  ipso  facto  come  to  an  end,  is  cognizable  by  a  Civil  Court. 

Case  referred  by  Major  G.  C.  Beadon,  Divisional  Judge, 
Hoshiarpur  Division,  dated  the  3rd  April  1909,  under  section  100 
of  the  Punjab  Tenancy  Act  (XVI  of  1887). 

Qurdial  v.  Farida  (})  distinguished.) 

The  order  of  the  learned  Judge  was  as  follows  : — 

Scott-Smith,  J. — This   is   a  reference  under   section  100  of    30^7i  July  1909 
the    Punjab  Tenancy  Act,  XVI  of  1887. 

The  facts  are  that  Sandhi,  deceased,  occupancy  tenant  of 
the  land,  mortgaged  his  right  to  Qadn,  defendant,  on  1st  June 
1895. 

Plaintiffs  who  are  the  landlords,  brought  this  suit  for 
possession  on  the  ground  that  Sandhi  having  died  without  heirs, 
the  occupancy  rights  were  extinguished  under  section  59  (-i) 
of  the  Tenancy  Act,  and  the  mortgagee's  rights  came  to  an  end. 
He  said  that  one  Wazira  had  sued  for  the  land  as  heir  of  Sandhi, 
but  his  suit  was  dismissed  by  the  lower  Courts  and  is  now  pend- 
ing in  this  Court. 

The  first  Court,  that  of  a  Muusif,  1st  class,  decreed  the 
plaintiffs'  claim  on  the  ground  that  the  occupancy  tenant's 
liability  as  a  mortgagor  had  not  devolved  upon  them,  remarking 
that  Wazira,  if  eventually  successful,  could  recover  the  land  from 
them. 

0)  88  P.  B.  1894. 


so 


CIVIL  JUDGMENTS— No.  10.  [  Brcobd, 


The  Divisional  Judge,  remarking  that  Gurdial  v.  Farida  (T) 
iH  a  clear  authority  for  holdiog  that  the  present  suit  is  one 
cognizable  by  the  Revenue  Courts,  has  made  this  reference. 
He  describes  the  suit  as  one  by  landlords  to  set  aside  a  transfer 
made  of  a  right  of  occupancy. 

Prima  facie  this  does  not  appear  to  be  a  correct  description 
/>f  the  present  suit.  Tt  is  one  for  possession  of  land  which  was 
mortgaged  by  the  occupancy  tenant  on  the  ground  that  the 
occupancy  rights,  and  c  mseqnently  the  mortgage  rights,  have 
been  extinguished  by  the  death  without  heirs  of  the  occupancy 
tenant. 

Turning  now  to  Gurdial  v.  Farida  (})  I  find  that  the  Judge 
who  decided  that  case  held  it  to  be  a  revenue  one,  because  the 
landlords  sued  on  the  ground  that  the  alienation  by  the  tenant 
was  contrary  to  law.  He  said :  "  The  suit  as  framed  is  a 
revenue  suit,  unless  it  can  be  affirmed  that  plaintiff,  claims  that 
he  has  a  right  to  succeed  without  setting  aside  the  transfer." 
In  the  present  suit  plaintiffs  do  not  at  all  impugn  the  validity 
of  the  mortgage  ;  what  thoy  say  is  that  tho  mortgage  is  no 
longer  subsisting  because  tho  occupancy  rights  have  been  extin- 
guished owing  to  the  death  without  heirs  of  the  occupancy 
tenant.  The  caso  is  therefore  clearly  distinguishable  from  the 
one  quoted  by  the  learned  Divisional  Judge. 

The  present  suit  has,  I  hold,  been  rightly  heard  and  decided 
by  a  Civil  Court,  and  T  return  tho  files  to  the  Divisional  Judge 
that  he  may  dispose  of  the  appeal  according  to  law. 

No.  10. 

Before  the  Hon'ble  Mr.  Justice  Johnstone  and  HoribU 

Mr.  Justice  Shah  Din. 

OAKES  &  Co,  LIMITED,  OF  MADRAS,— 
DECREE-HOLDER, 

Versus 

Mr.  J.  P.  D1SCARCIE,— JUDGMENT-DEBTOR. 

Civil  Reference  No.  7  of  1909. 

Execution    of  decree — Attachment    of  salary    of  Assistant    Surgeon    in 

military  employ— Army  Act,  1381— Sections  13G,  144,  proviso  1,  and   M    i  + 

190—  Civil  Procedure   Code,  U08— Sections  2  (17)  and  60  (1)  (»')—  Procedure 

where  Commanding      Officer    refuses  to  carry   out   attachment— Order   XII, 

rule  48  (3). 

(»)  88  P.  B.  1894. 
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Held,  that  the  pay  of  an  Assistant  Surgeon  ia  military  employ,  not 
being  a  public  officer  within  the  meaning  of  section  60  (1)  (*),  Civil 
Procedure  Code,  1908,  is  protected  from  attachment  in  execution  of  a 
decree. 

Held,  also,  that  where  a  Commanding  Officer  refuses  to  comply  with 
an  order  of  attachmant,  although  the  pay  is  attachable,  the  Court  und«r 
Order  XXI,  rule  4S  (3),  Civil  Procedure  Code,  should  proceed  to  recover 
from  Government  for  the  benefit  of  the  decree-holder  the  sums  which 
should  have  been  stopped  out  of  the  judgment-debtor's  pay,  leaving  Govern- 
ment to  settle  up  as  it  pleases  with  its  officer,  the  judgment -debtor. 

Oase  referred  by  A.  H.  Parker,  Esquire,  Officiating  District  Judge, 
Lahore,  with  his  memo.,  dated  20th  January  1909. 

Mukerjee,  for  decree-holder. 

Broadway,  for  Crown. 

The  order  of  the  Court  was  delivered  by — 

Johnstone,  J.— This  is  a  reference  to  the   Chief  Court  under    2Sth  May  1909. 
Order  XLVI,  rule  1,  Civil  Procedure    Code.     Briefly  stated  the 
facts  are  that  Messrs.  Oakes  &    Co.    of     Madras,    bad    a  decree 
against  J.  P.  Discarcie,  an  Assistant  Sargeon,  serving  under  the 
Military  Department.     The  decree  was  one    for    Rs.  499-3-0  and 
bad  bean  passed  by  the  Small  Cause  Court,  Madras,  and    it  had 
been  transferred    for  execution   to    the    Court   of   the    1st  class 
Munsif,  Lahore,  the  judgment-debtor    being   on  duty  in  Lahore 
Cantonment.     The  prayer  was  for  attachment  of  half  the  pay  of 
the  judgment-debtor.     The  Officer  Commanding  the  Cantonment 
refused  to   execute    the   warrant,   in    the    first    instance   on    the 
ground   that   the     judgment-debtor  was  subject   to  the   Indian 
Articles  of  War  and  so  was  protected  by   Part  III,    Article    182. 
The  Munsif  pointed  out  that  this  w  is  not  so  and  that  the  Army 
Act  was  applicable,  but  the  Officer  Commanding  again  expressed 
a  contrary  opinion,  described     judgment-debtor   as    a  "  gazetted 
Warrant  Officer"  and  lefused  compliance.    A  correspondence   fol- 
lowed between  the  Munsif,  the  District  Judge  and  the  Divisional 
Judge,  ending  with  the  last  named  officer    directing   the    Munsif 
to  issue  another  warrant  and  to  inform  the    Officer   Commanding 
that  it  was  desirable   that    the    judgment-debtor   should    appear 
in   person   and    state    his   own    objections.     The    Munsif   acted 
accordingly,  but  the  only  result   was   a  letter   from    the    Officer 
Commanding  to  the  effect  that  the  Judgment-debtor    was  not,  as 
previously  stated,  subject  to  the  Articles  of  War,    but   that   even 
under  the  Army  Act,  the  pay  of   the   judgment-debtor,    he  beiug 
a  "  Warrant  Officer,"  could  not    be  attached.     This  opinion    was 
based  upon  a  letter  from   the  Acting    Deputy  Judge    Advocate 


32 


CIVIL  JUDGMENTS— No.  10.  [  Record, 


General  of  tbo  Northern  Array,  in  which  that  authority  describ- 
ed the  judgment-debtor  as  a  "  Warrant  Officer." 
The  Munsif  asks  lis  : — 

(1)  Is  the  pay  of  an  Assistant  Surgeon  of  a  Station  Hospital 
absolutely  protected  from  attachment  in  execution  of  a  decree, 
section  144  (3),  proviso  1,  Army  Act,  1881  ? 

(2)  What  steps  should  the  Civil  Court  take,  when  the 
Officer  Commanding  refuses  to  comply  with  an  order  of  attach- 
ment ? 

The  answer  to  the  latter  question,  provided  the  pay  is 
attachable,  is  contained  in  Order  XXI,  rule  48  (3),  Civil  Pro- 
cedure Code  ;  that  is  to  say,  the  Court  should  proceed  to  recover 
from  Government  for  the  benefit  of  the  decree-holder  the  sums 
whioh  should  have  been  stepped  out  of  the  judgmeut-debtor's 
pay  and  remitted  to  the  Court  by  the  officer  authorized  to  dis- 
burse the  judgment-debtor's  pay,  leaving  Government  to  settle 
up  as  it  pleases  with  its  officer,  the  judgment-debtor. 

The  other  question  is  more  difficult.  The  proviso  to 
section  144,  Army  Act  (44  and  45  Vict.,  Chap.  58)  seems  in 
terms  to  protect  the  whole  of  the  pay  of  a  "  soldier  "  from  attach- 
ment under  a  decroe,  and  the  original  section  151  (3)  of  the  same 
Act  extended  the  same  protection  to  "  soldiers."  Section  190, 
clause  (6)  defines  "  soldier  "  so  as  to  include  "  Warrant  Officer" 
unless  the  Warraut  Officer  has  au  honorary  commission.  Section 
151  (3)  has  been  repealed  aa  a  result  uf  the  abolition  of  Courts  of 
Request,  but  an  impoitant  addition  was  at  the  same  time  (1" 
made  to  section  136,  as  mdicated  below,  the  woids  in  italics 
being  the  new  addition. 

"  The  pay  of  au  officer  oi  soldier  of  jjjj  Majesty's  regular 
"  forces  shall  be  paid  without  any  deduction  other  than  the 
"  deductions  authorized  by  this  or  any  other  Act,*  or  by  any 
'•  Royal  Warrant  for  the  time  being,  or  by  any  laic  passed  by 
"  tlie  Guvernor-Gsneral  in   Council" 

This,  of  course,  at  once  brings  iu  the  Civil  Procedure  Code, 
and  we  have  to  consider  first,  sectiou  60,  proviso  (i),  {fit)  of 
that  Codo.  The  questiou  for  decisiou  is  whether  the  judgment- 
debtor  in  the  present  case  is  a  "  public  officer  '  within  the 
meaning  of  that  proviso  ?  The  phrase  is  defined  in  section  2 
(17)  of  the  Code  at  great  length,  but  the  only  sub-clause 
need  look  at,  are  (c)  and  (/i)  and  the  question  is  ultimately 
this — 

•  Meaning,  Act  of  the  British  Parliament. 
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Kot  being  a  "  Commissioned  Officer  "  in  the  Military  Force 
of  His  Majesty,  is  the  judgment-debtor  n  "  gazetted  officer," 
[clause  (c)  ]  or  is  be  an  "  officer  in  the  service  or  pay  of  the 
Government,"  [clause  (h)  ],  or  is  he  neither  ? 

We  have  no  hesitation  in  holding  that  the  judgment-debtor 
cannot  come  under  sub-clause  (/<).  Had  the  Legislature  intended 
the  words  of  that  sub-clause  to  have  so  wide  a  meaning  as  to 
include  an  Assistant  Surgeon  in  military  employ  merely  be- 
cause he  was  in  the  service  and  pay  of  Government,  it  is  bard 
to  6ee  what  need  there  was  for  the  elaborate  categories  of  public 
officers  detailed  in  sub-claases  (a)  to  (</).  Feadiug  section  2  (17) 
as  a  whole  with  section  60  (i),  it  seens  to  us  clear  that  section 
2  (17)  {li)  cannot  be  taken  as  iucluding  a  "  soldier  "  as  defined 
in  section  190  (6)  of  the  Army  Act    aforesaid. 

So  far  as  we  are  awaie,  the  term  "gazetted  officer  "  has 
m  t  been  defined  in  ai'.y  law  cr  rule  haviug  the  force  of  law. 
At  page  2  of  the  Punjab  Supplement  to  the  Civil  Service  Regu- 
lations the  expression  is  discussed  at  some  length  and  the  general 
definition  is  stated  to  be  an  officer  whose  appointment  is  gazetted 
by  Government  and  not  by  the  Head  of  a  Department.  It  is 
also  said  that  the  distinction  is  broadly  the  same  as  that  between 
superior  and  subordinate  service.  The  rest  of  the  discussion 
relates  to  purely  civil  appointments  and  to  the  distinction 
between  "Provincial"  and  "  Subordinate  "  service.  Mr.  Broadway 
argues  that  "  gazetted  officer  "  is  equivalent  to  "  Commissioned 
officer,"  but  if  this  were  so,  why  should  section  2  (17)  (c^  Civil 
Procedure  Code,  open  with  the  words  "  every  commissioned 
or  gazetted  officer  "  r  The  implication  here  is  that  there  may 
bo  gazetted  officers  who  are  not  commissioned  officers.  Beyond 
this  contention  Mr.  Broadway   offers    us  no  assistance. 

As  no  definition  of"  gaaetted  officer  "  bindiug  on  the  Courts 
is  forthcoming  we  must  decide  the  point  in  a  reasonable  way, 
using  analogies  where  we  find  them.  In  the  Army  Regulations, 
India,  Volume  I,  Pay  and  Allowances,  paragraph  398,  we  find 
that  Assistant  Surgeons  not  holding  Honorary  Commissions  are 
of  four  grades,  the  pay  of  the  highest  or  1st  grade  being 
Rs.  200  only,  though  extra  allowances  are  admissible  for  special 
work.  And  in  Volume  II,  paragraph  282,  we  find  Assistant 
Surgeons  described  as  Warrant  Officers  and  Assistant  Surgeons 
of  1st  and  tud  grades  ranking  with  Conductors,  Master  Gunners, 
School  Masters  and  staff  Sergeant-Majors.  All  this  combiuod 
with    the  light  thiowi.  on  the  matter  by   the    Supplement    to  tha 
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Civil  Service  Regalations,  adverted   to  above,  makes   it   clear  to 
us  that  Mr.   Discarcie  was  not  a  "  gazetted  officer." 

The  first  question  pat  by   the   learned    Munsif  is   therefore 
answered  in  the  affirmative.     No  costs. 

No.  11- 

Before  Eon.  Mr.  Justice  Rattigan  and  Eon. 
Mr.  Justice  Williams. 

GANPAT  RAI  AND   ANOTHER,— (Plaimiff>),— 

PETITIONERS, 

Versus 

MALLA  MAL  AND  ANOTHER,— (Defendants;,— 
RESPONDENTS. 

Civil  Revision  No.  1044  of  1908. 

Provincial  Insolvency  Act,  III  of  1907,  section  43,  not  applicable  to 
proceedings  began  under  section  25  of  the  Punjab  Laics  Act,  IV  of  1^7_' — 
General  Clauses  Act,  X  o/  1*97,  section  6,  clauses  (c),  (d)  and  (e). 

Held,  that  under  the  provisions  of  sectiou  6  of  the  General  Clares 
Act,  X  of  1897,  proceedings  against  an  insolvent  begun  under  section  25 
of  the  Punjab  Laws  Act  and  pending  when  the  Provincial  Insolvency  Act, 
111  of  1907,  came  into  force  and  repealed  the  insolvency  sections  of  the 
former  Act,  must  be  continued  and  punishment  imposed  where  necessary, 
as  if  the  latter  Act  had  not  been  passed,  inasmuch  as  the  new  Act  lays 
down  a  different  punishment. 

Petition  under  section  70  (a)  of  Act   XVIII    of    1^8-4  for   revision 
of  the  order  of  A.  Latifi,  tisquire,     Dittrict    Judje,   Amritt 
dated  the  2bth  April  1903. 

Ishwar  Das,  for  petitioner. 
Sukb  Dial,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 

lQth  July    1909.  Williams,  J.-—This  is  one  of  several  cise-s  which    have     oome 

before  us  in  which  the  point  for  determination  has  been,  the 
extent  to  which  the  Provincial  Insolvency  Act,  1909  (111  of 
1907),  applies  retrospectively,  so  as  to  govern  cases  a  heady 
instituted  and  actually  pending  at  the  tiir.o  that  that  Act  came 
into  force.  The  other  cases  present  questions  of  some  difficulty 
whioh  call  for  further  consideration,  but  the  one  under  considera- 
tion is  so  easily  capable  of  determination,  that  we  have  thought 
it  unnecessary  to   hold   it  over   until   the   others   are  decided. 
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Section  6  of  the  General  Clauses  Act,  1897  (X  of  1897),  pro- 
vides  that  when  a  repealing  Act  is  passed,  then,  unless  a 
different  intention  appears,  the  repeal    shall    not — 


(c)  affect  any  right,  privilege,  obligation  or  liability 
acquired,  accrued  oi  incurred  under  any  enactment 
so  repealed  ;   or 

(J)  affect  any  penalty,  forfeiture  or  punishment  incurred 
in  respect  of  any  offence  committed  against  any 
enactment  so  repealed  ;  or 

(e)  affect  any  investigation,  legal  proceeding  or  remedy 
in  respect  of  any  such  light,  privilege,  obligation, 
liability,  penalty,  forfeiture  or  punishment  as  afore- 
said ;  and  any  such  iuv(  stigation,  legal  proceeding 
or  remedy  may  be  instituted,  continued  or  enforced, 
and  any  such  penalty,  forfeiture  or  punishment 
may  be  imposed  as  if  the  repealing  Act  or 
Regulation  had  not  been  passed. 

The  Insolvency  sections  of  the  Punjab  Laws  Act,  1872 
(IV  of  1872),  under  which  these  proceedings  were  commenced 
were  repealed  by  Act  III  of  1907,  which  substitutes  other  pro- 
visions for  them.  Under  section  25  of  the  old  Act  certain 
acts  of  misconduct  by  the  insolvent  rendered  him  liable  to  be 
awarded  a  term  of  imprisonment  in  the  civil  jail  not  exceeding 
one  year.  Section  43  of  the  new  Act,  on  the  other  hand,  specifies 
certain  acts  of  misconduct  by  the  insolvent  in  language  so 
different  from  that  used  in  the  former  Act  that  it  is  impossible 
to  say  offliand  whether  the  two  enactments  cover  the  same 
identical  grouud  or  not,  and  in  the  end  makes  these  acts 
punishable  with  simple  imprisonment  (i.  e.,  with  imprisonment 
in  the  Criminal  Jail  J  for  a  tenn  which  may  extend  to  one 
year. 

Now,  whatever  view  may  be  taken  of  the  general  practice 
of  the  Courts  to  treat  section  6  of  the  General  Clauses  Act  as  not 
applying  to  "  Acts  of  Procedure,"  and  whatever  interpretation 
be  put  upon  the  word  "  Procedure  "  when  putting  that  praotice 
into  force,  it  is  not,  we  think,  capable  of  serious  argument,  that 
a  repealing  Act  which  substitutes  imprisonment  on  the  criminal 
side  of  a  jail  for  imprisonment  on  the  civil  side  is  not  calcu- 
lated to  affect   the punishment   incurred    in    respect   of  any 

offence  committed  against  the  repealed   enactment  ;  and  conse- 
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quently  in  the  plaiu  language  of  section  6  of  the  General  Clauses 
Act  the  new  Act  is  not,  to  affect  cither  the  liabilities  or  punish- 
ments incurred  under  the  old  Act  nor  any  legal  proceedings 
in  respect  of  them  ;  but  such  legal  proceedings  are  to  be 
continued  and  such  punishment  imposed  as  if  the  new  repealing 
Act  had  not  been  passed, 

For  the  foregoing  reasons,  we  consider  that  the  Court  of 
first  instance  should  have  completed  its  enquiry  and  passed  it> 
orders  under  Act  IV  of  1872  rather  than  under  Act  111  of  1907  ; 
and  we  accordingly  accept  this  application,  and  reversing  the 
order.-;  of  imprisonment  we  return  the  caPe  to  the  Judge  of  the 
Insolvents'  Estates  Court,  Amritsar,  fur  disposal  according  to 
law. 

Revision  acr?^ ted. 

No  12 

Before  Hon.  Mr.  Justice  Rattigan  mid 
Hon.  Mr.  Justice  ~l\'ilfi<t 

SETH  RADHA  KESHEN.— (Plaintiff),— PETITIONER, 

-ns. 

BINJ  RAJ   AND  OTHERS— (Defendants),— 
RESPONDENTS. 

Civil  Revision  No.  1923  of  1908. 

Provincial  Insolvency  Act,  III    of  1907,  -7,    not  applicable   to  pro- 

ceedings begun  under  section    28  of  the  Punjab  Laics  Act,  IV  of  1872—  General 
Clauses'  Act ,  section  6,  clauses  (c),  (ci)  and  (e). 

Held,  following  Danpat  Rai  v.  Malla  Mai  (*)  that  as  the  provisions 
(now  repealed)  of  section  28  of  the  Punjab  Laws  Act,  IV  of  !872,  differ 
materially  from  those  of  the  repealing  enactment  (The  Provincial  Insolvency 
Act,  III  of  1907,  section  27),  and  the  latter  makes  important  alterations  in  the 
vested  and  substantive  rights  of  parties,  orders  in  connection  with  a  com- 
position deed  filed  before  the  new  Act  came  into  force,  should  be  made  under 
the  old  law  (vide  section  6  of  the  General  Clauses  Act,  X  of  lv 

Petition   under   section   46    of   Act  ITT  of   1907,  for  rev- 
of  the  order  of  A.  Latifi,  Esqniro,   District  Judge,  A>nritsar,  dated 
the  19th  June  1908. 

Sukh  Dial,  for  petitioner. 

Lai  Chand  and  Bodh  Raj,  for  respondent. 

(*)  11  P.  B.  1910. 
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The  judgment  of  the  Court  was  delivered  by — 

Williams,  J. — This   case  to   some   extent   covers   the  same     16^  July  1909. 
ground  as  Civil  Revision  Case  No.  104-4  of  1908  (x),  disposed  of  in 
our   order    of    16th    July    1909.     In  this  case,   as   in    that,  the 
decision  turns  on  the    effect  which  the  Provincial  Insolvency  Act, 
1907  (III  of    1907)    has  on    proceedings   whicn  were  pending  on 
the    date  on    which    it   came  into  force,  viz. ,  1st  January  1908. 
In  the  proceedings  before  us  a  composition-deed  had  been  assent- 
ed to,  expressly  or  by   implication,  by  "  a  majority  of  the   credi- 
"  tors  who   represent  about  a  lakh  and  a  half   as  compared  with 
"  objector's  paltry  five  thousand  rupees"  and   this   was    actually 
filed  iu  Court    prior   to  t^e    new  Act  coming    into  foreo.     Under 
the  old  Insolvency  L^w  (section  23  of  Act  IV  of  1872)  the  Court 
was   bound  to    give  effect  to  the  composition,    ptovided    that  no 
injustice  or  injury  wa9  thereby  inflictel  ou  auy  party  concerned, 
and  that  no  fraud  or   ooll«i«ion  was    suspected.     Under    the  new 
Act,  the  Court  is  under  no  such  obligation,  and  even  if  it  accepts 
the  composition,  it  can  attach  conditions  to  the  acceptance  (cf.,  e. 
g.,  section    27,   sub-section  (5),  )  which   are  not    provided  for  in 
the  more   general  provisions  of  the  old    Act.     In    these   circum- 
stances we  are  bound  tohold,  as  in  Civil  Revision  Case  No.  1044  Q), 
that  the  repealing  Act  makes  important  alterations  in  the  vested, 
and  substantive  righti  of    the    parties  and    that  consequently    the 
Court  of    first   instance  was  justified    in  passing    its   final   orders 
under  the  old  Act.     Whether  iu    these    circumstances  section  46 
of  the    new  Act  confers    a   right   of   appeal   is  a  matter  which  it 
is  unnecessary   for  ua-to  consider  here    inasmuch    a9    the    appeal 
was  in    fact   rejected.     The  other    points  taken    in    the  grounda 
for  revison    all   relate    to   matters   of    fact,  so    that  there  is   no 
necessity  to  remand  this  application  to  a  single  Judge  for  further 
adjudication.     It  stands  rejected  with  costs. 

lievision    rejected. 

No.  13- 

Before   Hon.  Mr.   Justice  Johnstone. 

JHANGI,—(  Plaintiff),— PETITIONER,— 

Versus 

RAM Z AN  AND  OTHERS— (Defendants),— 
RESPONDENTS. 

Civil  Revision  No.  520  of  1909. 


Chief  Court's  powers  of  revision  under  section  70  (1),  Punjab  Courts  Act — 
Material  irregularity  " — Right  to  possession  of  shamilat  by  a  co-sharer  therein 

(l)  Reported  as  11  P.  R.  1910. 


38 


CIVIL    JUDGMENTS— No.  8.  [RlOORD 


UK  Nov.  1909. 


In  1883,  in  consequence  of  a  dispute  between  plaintiff,  who  was  in  posses- 
sion  of  a  plot  of  shamilat  abadi,  and  an  outsider,  the  former  executed  an 
agreement  admitting  that  the  plot  belonged  to  the  community,  and  that  he  held 
subject  to  their  good  pleasure. 

In  1908,  four  of  the  proprietors  out  of  several  hundreds,  dispossessed 
him  and  he  sued  them  for  possession.  Lower  Appellate  Court  held,  that  his 
only  remedy  was  a  suit  against  the  whole  community  for  partition  and 
dismissed  the  suit. 

Held — 

(»;  that  the  suit  should  have  been  decreed,  inasmuch  as  the  posses- 
sion of  plaintiff  under  the  agreement  of  1^3  v.  as  a  substantive  right,  inter- 
ference with  which  by  four  of  the  proprietors  gave  him  a  cause  of  action 
against  them  ;  and 

(it)  that  this  Court  could  interfere  under  clause  (a),  section  70,  sub- 
section (L),  Punjab  Courts  Act,  because  the  lower  Appellate  Court,  by  taking 
a  wholly  erroneous  view  of  the  frame  of  the  case  and  of  plaintiffs  real  claim, 
had  committed  "  material  irregularity." 

Application  under  section  70  (a)   of  Act  XV II I  of  18* 

edbyAct    XXV   of    1899   for  revision  of  the  decree   of  A.  11. 

Parker,  Esquire,    District  Jiuhje,  Lahore,  dated     the     3rd  of 

March  i909. 

Cooper,  for  petitioner. 

Mehr  Chand,  for  respondents. 

The  judgmeot  of  the  learned  Judge  was  as  follows:— 
Johnstone,  J.-Thia  case  DM  been  wrougl?  decided  by  the 
lower  Appellate  Court,  and  1  do  not  think  even  the  fa*  Court, 
though  it  found  for  plaintiff,  baa  put  the  ca.e  in  quae  the 
pr0per  and  convincing  way.  Jbaugi,  plaintiff,  is  one  of  the 
oo*harewin.WTa*.  Defendants,  four  in  number,  are  ate 
oo-Bhanrsjaud  there  are  several  bund,  eds  more  pel  sons  m  the 
game  category.  In  1883  litigation  arose  between  plaintiff  and 
an  outsider  about  the  site  in  dispute  and  kvtha  on  it,  the  net 
result  of  whioh  was,  that  plaintiff  remained  on  in  possession  as 
co-sharer,  executing  an  agreement,  that  the  site  belonged  to  the 
village  community  and  that  he  would  occupy  it  subject  to  their 
good  pleasure.  A  few  months  before  suit  the  defendants  forcibly 
took  possession,  and  so  plaintiff   brought  this  suit. 

I  agree  with  the  lower  Appellate  Court  that  the  agreement 
aforesa.d  is  admissible  in  evidence,  and  in  this,  I  disagree  rrosjj 
the  hist  Court.  But  in  reality  tins  agreement  helps  plaintiff 
and  not  defendants.  It  recites  that  the  whole  body  of  proprie- 
tors are  owners  of  the  site  and  that  plaintiff  will  hold  80  long 
as  they  allow   him.     This   shews   that  he  never   agreed  to  give 
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np  possession  at  the  bidding  of  four  proprietors  like  defendants, 
and  never  admitted  that  four  such  persons  conld  forcibly  dispos- 
sess him  and  leave  him  with  no  remedy  but  his  remedy  as  a  co- 
eharer.  It  also  shows  that  iu  1883  he  was  certainly  in  possession 
and,  as  defendants  have  uot  shewn  that  they  were  in  possession 
more  than  a  few  mouths  before  suit,  it  follows  that  we  must 
presume  plaintiffs  continuous  possession  from  1883  (mid  even 
before  that)  down  to  somo  date  last  year.  From  this,  in  ac- 
corda  nee  with  well-known  law  and  custom  as  to  pessession  of 
plots  of  shamilat  by  individual  co-sharers,  it  follows  that  defend- 
ants in  forcibly  dispossessing  plaintiff  were  qua  plaintiff  more 
trespassers.  Plaintiff's  peaceful  possession,  under  agreemeut 
and  under  the  aforesaid  law  aud  custom,  is  a  substantive  right, 
the  infringment  of  which  gives  rise  to  a  cause  of  actiou  ;  and 
it  is  not  Decessary  for  plaintiff,  as  the  lower  Appellate  Couit 
seems  to  think,  to  seek  a  remedy  by  a  suit  for  partition.  He  can 
rightly  ask  the  Court  eimply  to  restoro  his  possession  and  this 
he  has  done.  He  mis;ht  perhaps  have  sued  under  section  9, 
Specific  Relief  Act,  bat  he  was  not  bound  to  do  so.  He  is 
right  in  contending  that  his  title  of  possession  is  superior  to 
defendants  though  they  also  are  co-sharers  in  the  plot. 

The  lower  Appellate  Conrt,  I  consider  has  by  taking  a 
wholly  erroneous  view  of  the  frame  of  the  case  and  by  wholly 
misunderstanding  plaintiff's  real  claim  and  its  foundation, 
committed  "  material  irregularity  "  and  so  revision  is  permis- 
sible. 

I  allow  the  revision  and  give  plaintiff  a  decree  for  posses- 
sion with  costs  throughout. 

Application   allowed. 


No-  14- 

Before  Eon,  Mr.  Justice  Johnstone. 

HAR  NIHAL,— (Decree-holder)  —PETITIONER, 

Versus 

SHAMJI  MAL  AND  OTHERS,— (Judgment-debtors),— 
RESPONDENTS. 

Civil  Revision    No.  988  cf  1909. 

Execution  of  decree — Decree  for  possession — Resistance  by  a  third  party 
in  possession — Procedure  of  executing  Court — Difference  between  the  old  and 
nexo  Code — Civil  Procedure  Code,  1882,  section  331 — Civil  Procedure  Code, 
1908,  Order  XXI,  rules  97,  99  and  103. 

Held,  that  where  in  execution-proceedings  of  a  decree  for  possession, 
the  property  is  found  to   be  in   possession   of  a  third  party,  who    resists 
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delivery  of  possession  to  the  decree-holder,  the  executing  Court  should 
proceed  under  rules  97  and  99,  Order  XXI  of  the  new  Civil  Procedure 
Code,  190S,  and  make  a  summary  enquiry  into  the  claim  of  the  third  party 
that  he  is  holding  possession  in  good  faith,  and  pronounce  a  decision,  leaving 
the  aggrieved  party  to  his  remedy  by  suit  under  rule  103. 

The  difference  in  procedure  between  the  new  Code  and  the  old  Code, 
section  331  pointed  out. 

Petition  under  section  70  (a)  if  Act  XVIII  of  1884  for  revision 
of  the  order  of  Khan  Bahadur  Maulvi  Inam  Ali,  Divisional 
Judge,  Jhelum  Division,  dated  the  26th  March  1909. 

NuDhk  Chand,  for  petitioner. 

Sukh  Dial  and  Kisbori  Lai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

18r?i  Nov.  1909.  Johnstone,  J. — In  this  ca-e  Shamji  Mai,  respondent,    claims 

to  be  two-third  owner  of  the  property  under  consideration. 
Being  so,  be  appears  to  have  redeemed  the  whole  from  the 
mortgagte  pendente  lite.  This  is,  in  brief,  the  position.  Oar 
Xibal,  appellant  denies  Sbamji  Mai's  status  as  two-third  owner, 
and  incidentally,  of  course,  impugns  his  right  to  redeem  and  to 
bold  as  mortgagee  against  appellant.  The  first  Court  took  the 
view,  1 1  iit  in  these  circumstances  Sbamji  Mai  cannot  have  bis 
rights  adjudicated  upon  in  tbc.-e  execution-proceedings,  but 
most  fie  a  separate  suit,  the  execution  of  appellant's  suit 
meanwhile  going  on  regardless  of  Sbamji  MaTs  protests. 

The  learned  Divisional  Jndge  held,  that  the  first  Conit 
should  have  begun  by  deciding  whether  Shamji  Mai  was  a 
judgment- debtor  or  not,  if  it  found  be  wa«,  should  have  framed 
issues  aud  decided  all  pending  questions.  I  suppose  under 
section  2-4-i,  old  Civil  Procedure  Code  ;  and  if  it  fouud,  he  was 
not  a  judgment-debtor,  should  have  called  upon  appellant  to  ex- 
plain how  be  could  execute  a  decree  against  a  man  who  was 
not  a  judgment-debtor. 

Kow,  while  1  by  no  rueaus  agiee  with  the  first  Court's  way 
of  putting  the  thing,  1  lather  think  the  Divisional  Judge's 
way  is  not  much  belter.  As  regards  Sbamji  Mai  being  a  judg- 
ment-debtor, both  parties  before  me  agreed  that  he  was  not  ; 
though  be  was  a  party  to  the  suit  that  ended  in  this  decree, 
and  1  fully  agiee  with  them.  It  is  not  a  matter  that  requires 
further  investigation,  and  it  need  not  have  been  remanded  to 
the  Court  below  for  decision.  I  bold  that  Shamji  Mai  is  not 
a  judgment-debtor  under  this  decree. 
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Shamji  Mai  is.  qua  the  decree,  a  third  party  found  in  pos- 
n  of  the  property  decreed  and  residing  delivery  of  po=session 
of  it  to  appellant.  Thus  the  proper  order  was,  6implya  remand  to 
the  first  Court  to  act  under  Order  XXI,  rules  97  and  99,  Civil  Pro- 
cedure Code,  the  order  of  27th  January  1909  of  the  6r*t  Court 
being  set  aside.  (Mr.  Sukh  Dial  invokes  section  331,  Civil  Procedure 
Code  of  ]c82  ;  but  considering  that  the  6rst  Court  passed  its 
order  now  under  consideration  after  the  new  Cade  came  into 
force,  I  am  unable  to  *ee  why  the  new  Code  should  not  be  fol- 
lowed). The  law  appears  to  me  to  have  been  somewhat  altered 
by  the  new  Code.     On i-r  section  331,    Civil    Procedure    Code    of 

L882*j    when  a   parson    other     than    the    judgment-debtor    was        'Appended  to  this 
£  -  ..  ,  ,         ,  judgment    for    easy 

touna  in  possession  of  the  property  decreed  and    resisted    execu-    reference. 

tion,  the  Court  had  to  register  the  third  party's    claim  as   a   suit 

between      decree-holder      as      ilaintifi      and      the    objector   as 

defendant    and    to    try   and  determine  that    suit      Xow     under 

rule    99f  aforesaid  read  with  rule  97+.  the  Court  should  make  a        fAppended  to  this 

summary  enquir  y  into  the  claim  of    the    third    party    that   he   is     judgment. 

in    possession    "  in     good    faith  "    and    pronounce    a   decision, 

leaving    the    aggrieved    party    to    his    remedy  by    suit    under 

rule  103+.     To  pass  from  the  abstract  to   the   concrete,  the    first 

Court  here  should  have  enquired    whether    Shamji    Mai   was  in 

possession    "  in    good    faith  "    or     not.      that      is,     whether    he 

really  believtd  he  was  owner  of  two-thirds  of  the    property  and 

redeemed  the  mortgage  in  good  faith  and  so   was  in    possession 

in  good  faith. 

Thus  the  fir.-t  Court  was  wrong  in  rejecting  Shamji  Mai's 
claim  as  one  that  could  not  be  enquired  into  in  the  execution 
proceeding,  and  the  Divisional  Judge  was  wrong  in  not  de- 
ciding at  once  that  Shamji  Mai  was  no  judgment-debtor,  and 
in  not  ordering  the  first  Court  to  make  summary  trial  of  the 
issue  between  appellant  and  him. 

I  allow  the  revision  and  set  aside  the  orders  of  both  Courts 
b?low  and  direct  the  first  Court  to  act  under  rules  97  and  99 
as  indicated  above.  In  the  circumstances  the  parties  will  bear 
theii  own  costs  in  the  lower  Appellate  Court  and  here. 

Revision  accepted. 


Appendix  A- — Section  331. 

If  the  resistance  or  obstruction  has  been  occasioned  by  any 
person  other  than  the  judgment-debtor  claming  in  good  faith  to 
be  in  possession  of  the  property  on  his  own  account  or  on  account 
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of  some  person  other  than  the  judgment-debtor,  the  claim  shall 
be  numbered  and  registered  as  a  suit  between  the  decree-holder 
as  plaintiff  and  the  claimant  as  defendant ;  and  the  Court  shall 
without  prejudice  to  any  proceedings  to  which  the  claim  may 
be  liable  uuder  the  Indian  Penal  Code  or  any  other  law  for 
the  puuishment  of  such  resistance  or  obstruction,  proceed  to 
investigate  the  claim  in  the  same  manner  and  with  the  like 
power,  as  if  a  suit  for  the  property  had  been  instituted  by  the 
decree-holder  against  the  claimant  under  the  provisions  of 
Chapter  V,  and  shall  pass  snch  order  as  it  thinks  fit  for  execut- 
ing or  staying  execution  of  the  decree.  Every  such  order  shall 
have  the  same  force  as  a  decree,  and  shall  be  subject  to  the 
same  conditions  as  to  appeal  or  otherwise. 

Appendix.  B.-Bule  103. 
Any  party  not  being  a  judgment-debtor  against  whoa  an 
order  is  made  under  rule  98,  rule  99  or  rule  101  may  institute 
a  suit  to  establish  the  right  which  he  claims  to  the  present 
possession  of  the  property;  but,  subject  to  the  result  of  such 
suit  (if  any)  the  order  shall  be  conclusive. 

Rule  97,  Order  XXI. 

(1)  Where  the  holder  of  a  decree  for  the  possession  of 
immoveable  property  or  the  purchaser  of  any  snch  property 
sold  in  execution  of  a  decree  is  resisted  or  obstructed  by  any 
person  in  obtaining  possession  of  the  property,  he  may  make 
an  application  to  the  Court   complaining   of   such   resistance    or 

obstruction. 

(2)  The  Court  shall  fix  a  day  for  investigating  the  matter 
and  shall  summon  the  party  against  whom  the  application  is 
made  to  appear  and  answer  the  same. 

Rule  99,  Order  XXI. 

Where  the  Court  is  satisfied  that  the  resistance  or  obstruc- 
tion was  occasioned  by  any  person  (other  than  the  judgment- 
debtor)  claiming  in  good  faith  to  be  in  possession  of  the  property 
on  his  own  account  or  on  account  of  some  person  other  than 
the  judgment-debtor,  the  Court  shall  make  an  order  dismissing 
the  application. 
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Full  Bench. 

No-    15. 

Before  Han.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  Bon. 

Mr.  Justice  Robertson  and  Hon.  Mr.  Justice 

Rattigan. 

IN  RE  STAMP  DUTY  LIABLE  ON  A  CERTAIN  DEED 
EXECUTED  BY  M.  GHULAM  HAIDAR  AND  ABDUL 
LATIF  IN  FAVOUR  OF  THE  PUNJAB  BANKING 
COMPANY.    LIMITED,  PESHAWAR. 

Civil  Reference  No.  50  of  1909. 

Indian  Stamp  Act,  II  of  1899,  section  5,  articles  40  (6)  and  57  (6)  -  Deed 
of  mortgage  executed  by  mortgagor,  mortgagee  and  surety —Stamp  duly  leviahl* 
on  such  instrument . 

An  instrument  purporting  to  be  a  deed  of  mortgage  in  consideration  of  the 
loan  of  Rs.  2,000  was  executed  by  three  parties  (1)  mortgagor,  (2^  surety  for 
he  due  fulfilment  of  the  terms  of  the  obliga'ion  and  (Z)  the  party  making  the 
loan ;  and  it  bore  a  stamp  of  Rs.  10  rs  a  mortgage-deed  within  the  mean- 
ing of  article  40  (b)  of  the  Indian  St  imp  Act,  1899.  On  presentation  before 
the  Sub-Registrar  at  Peshawar  a  question  arose,  whether  it  should  not  in 
addition  bear  a  stamp  of  Rs.  5,  as  falling  also  within  the  provisions  of  article 
57  (b).  On  a  reference  by  the  Revenue  Commissioner,  North-West  Frontier 
Province : — 

Held,  that  the  instrument  in  question  was  properly  stamped,  inasmuch 
as  the  subject-matter  of  the  agreement  was  but  one,  viz.  :  the  repayment  of 
the  amount  of  the  advance,  and  the  mere  fact  that  there  were  two  contracts 
embodied  in  the  instrument,  the  one  by  the  mortgagor  and  the  other  by  the 
urety  in  respect  of  this  matter  could  not  bring  the  instrument  within  the 
purview  of  section  5  of  the  Stamp  Act. 

Case  referred   by  A.  L.  Tucker,  Esquire,  O.  I.  E.,  I.  C  S.,  Revenue 
Commissioner,  North-  Western  Frontier  Province,  with  his  letter 
No.  S^O-H,  dated  the    12th   July    1909. 
Shadi  Lai,  for  petitioner. 
The  order  of  the  Full  Bench  was  delivered  by — 

Rattigan,  J. — This  is  a  reference  under  section  57  of  the  20th  Nov.  1909. 
Indian  Stamp  Act,  11  of  1899,  and  clause  6  (1)  (c)  of  the  North- 
West  Frontier  Province  Law  and  Justice  Regulation  VII  of 
19^1,  from  the  Revenae  Commissioner,  North-Western  Frontier 
Province,  and  the  question  upon  which  the  opinion  of  this  Court 
is  asked  is  one  relating  to  the  stamp  duty  with  which  a  certain 
instrument,  impounded  under  section  33  of  the  said  Stamp  Act, 
by  the  Sub- Registrar  of  the    Peshawar    tahsil,  is  chargeable. 
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The  instrument  in  question  purports  to  be  a  deed  of  mortgage 
of  property  in  consideration  of  the  loan  of  Rs.  2,000  advanced 
by  the  Punjab  Banking  Company  to  one  Ghulam  Haid<r,  the 
mortgagor.  There  are,  however,  tbiee  parties  to  the  instru- 
ment, (1)  the  mortgagor  Ghulam  Haidar,  (2;  one  Mnfti  Abdul 
Latif,  a  surety  for  the  due  fulfilment  of  the  terms  of  the 
obligation,  and  (3),  the  Punjab  Banking  Company,  the  party 
making  the  loan.  The  instrument  recites  that  the  Punjab 
Banking  Company  has  advanced  the  sum  of  Rs.  2,000  to  the 
mortgagor ;  that  the  mortgagor  and  the  surety  jointly  and 
severally  covenant  to  repay  the  said  amount  together  with 
interest,  commission  and  lawful  charges,  and  that  in  addition 
the  mortgagor  assigns  to  the  Banking  Company  by  way  of 
mortgage,  certain  immoveable  property  at  Pe-havNar. 

The  instrument  bears  a  ten  rupee  stamp  as  a  mortgage- 
deed  within  the  moaning  of  article  40  (o)  of  the  Indian  Stamp 
Act.  The  question  before  us  is,  whether  it  should  not  in  addi- 
tion bear  a  stamp  of  Rs.  5  as  falling  ulao  within  the  provisions 
of  article  57  (o)  of  the  Act.  In  our  opinion,  the  instrument  is 
correctly  stamped. 

The  subject-matter  of  the  agreement  is  but  one,  viz.,  the 
repayment  of  the  amount  of  the  advance,  and  the  mere  fact 
that  there  are  two  contracts  embodied  in  the  instrument,  the 
one  by  the  mortgagor,  and  the  other  by  the  surety,  in  respect 
Of  this  matter,  cannot  bring  the  instrument  within  the  purview 
of  section  5  of  the  Stamp  Act.  As  observed  in  Miisa  v.  Kahan 
(*),  the  test  under  the  Stamp  Act  is  not  whether  the  instrument 
embodies  distinct  contracts,  but  whether  it  comprises  distinct 
matters.  Distinct  contracts  are  immaterial  if  they  relate  to  the 
same  transaction.  A  good  illustration  of  this  principle  is 
furnished  by  the  oase  of  a  bond  with  sureties  in  which  the 
contracts  of  the  principal  and  the  sureties  aie  written  sepa- 
rately. It  has  been  held  that  a  single  stamp  i*  sufficient  for 
both,  as  they  relate  to  the  same  matter,  though  there  can  bo  no 
doubt  that  the  contracts  are  distinct,  see  Doulat  Ram  Harji  ?. 
Vitho  Badhoji  (2)  and  the  authorities  collected  therein,  and 
Kusha  v.  Sada  Shirpat  (3). 

In  the  present  case  the  instrument  deals,  as  we  have 
remarked,  merely  with  the  one  matter  of  the  loan  of  Rs,  2,000 
and  with   its   repayment.     Both   the    mortgagor    and  the  surety 


(»)  103  P  R  1895.  ■)  (1880)  /.  L.  R.  5  Bom.   188,  F.B. 

(s;  Bom.  P.J.  1881,   305. 
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jointly  and  severally  undertake  liability  in  respect  of  this 
matter,  and  it  would  be  competent  to  the  creditor  to  claim  the 
money  from  either  the  mortgagor  or  the  surety.  This  being  so, 
and  there  being  but  one  consideration  for  the  agreement,  it 
seems  to  us  immaterial  that  the  repayment  of  the  amount  is 
seemed  in  different  ways  against  the  two  persona  who  under- 
take to  liquidate  the  debt. 

In  addition  to  the  authorities  above  cited  we  might  also 
refer  to  Sha-bu-din  Mahomed  v.  Kirnak  Bqjnak  (}).  In  this  case 
it  was  held  that  the  instrument  must  be  regarded  as  comprising 
sixteen  distinct  contracts  of  loan,  becanse  each  one  of  these 
sixteen  persons  borrowed  a  quantity  of  rice  from  the  plaintiff 
and  executed  a  bond  for  the  debt,  distinctly  specifying  how 
much  rice  had  beeu  borrowed  by  each  of  them.  Therb  was 
no  covenant  by  the  obligors  to  repay  the  entire  debt  jointly  and 
severally,  and  it  was  obviously  for  this  reason  that  the  Court 
held  that  the  instrument  related  to  separaie  and  distinct  matters 
within  the  contemplation   of  section  7  of  Act  I  of  1879. 

The  case  before  us  is  of  a  different  character  and  we  cannot 
distinguish  it  from  the  c%ses  dealt  with  in  the  Bombay  cases 
above  referred  to  and  in  Mum  v,  Kahan  {-). 

We  aceoidingly  are  of  opinion  thac  the  instrument  was 
duly  stamped  and  we  direct  that  the  record  of  the  case  be 
returned,  to  the  Revenue  Commissioner,  Noith-West  Frontier 
Province,  with  this  expression  of  our  opiidon. 

No-  16- 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge, 
and  Eon.  Mr.  Justice  Robertson. 

DIWAN  SINGH.— (Plaintiff),— PETITIONER , 

Versus 
AMIR  SINGH,— (Defendant),— RESPONDENT  . 

Civil  Revision  No.  161  of  1909. 
Civil    Procedure    Code,   1882,  section  2o$— Satisfaction    of  decree  out   of 
Court— Suit  for    declaration    that    the    decree    had    been  satisfied — Maintain- 
ability  of  such  suit. 

Held,  that  although  section  256  of   the    Civil  Procedure  Code,    1882 
specifically  enacts  that  an  uncertified    adjustment  can  not  be  recognized 


i,1)  (1886),  I.  L.  R.  10  Bon.  47.  Vs)  102  P.  R.  1895. 
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as  an  adjustment  of  the  decee  by  aDy  Court  executing  the  decree,  it  is 
implied  that  it  may  be  recognized  as  such  by  a  Court  trying  the  matter 
as  a  regular  suit,  and  therefore  a  suit  for  a  declaration  that  the  decree 
had  been  satisfied  is  maintainable,  notwithstanding  that  its  object  is  to 
restrain  the  decree  holder  from  executing  the  decree. 

Petition  under  section  70  (a)  of  Act  XV III  of  1884  for  revision 
of  the  order  of  A.  H.  Brasher,  Rsquire,  District  Jtulge,  Jhelam, 
dated  the  1st  December  1908. 

Vishnu  Singh,  for  petitioner. 

Devi  Dial,  for  respondent. 

The  judgment  of   the  Court  was  delivered   by 

26th  Nov.  1909.  Rouektson,  J. — The    first   question  to  be  decided  ii — is  there 

any  ground  on  which  a  petition  for  revision  under  pectinn  70 
(1)  (a)  can  be  fidrnitted  r  We  think,  following  the  authority  of 
Habib-ullah  v.  Mussammat  Fatteh  Bibi  (l),  Full  Bench,  that 
there  is — and  we  oven  ule  the  objection  on  that  point. 

The  facta  of  the  case,  upon  which  as  a  basis  we  have  to 
decide  the  question  before  u.s,  are  as  follows  i — It  is  found  on 
the  facts  that  the  judgment-debtor  iu  this  case  satisfied  the 
decree  of  the  deeieo-holdei ,  but  such  satisfaction  was  i 
certified  under  section  258,  Civil  Procedure  C  >de.  Thede 
holder  proceeded  to  execute  the  decite,  as  if  it  bad  not  been 
satisfied,  i'he  judgment  debtor  had  no  remedy  in  the  decretal 
court,  for  it,  is  expressly  provided  in  section  258,  Civil  Procedure 
Code,  that  "  unless  such  a  paymeut  or  adjustment  has  been 
"  certified  as  aforesaid,  it  shall  not  be  recognised  as  a  payment 
•'or  adjustment  ot  the  decree  by  any  Court  executing  the 
"  decree." 

He  therefore  brought  a  suit  for  a  declaration  that  the 
decree  had  beeu  satisfied,  aud  that  it  could  no  louger  be  executed, 
and  the  Loner  Appellate  Court  has  dismissed  bis  suit. 

The  only  authority  brought  to  our  i,otice  which  is  entirely 
iu  poiut  is  Azitan  v.  Matuk  Lai  Sahu  ('-)  and  the  Lower  Court 
was  justified  iu  following  it  though,  as  explained  below,  we 
take  a  different  view. 

It  is  clear  that  when  a  decree  has  been  satisfied  out  of 
Court,  aud  not  certified,  the  judgment-debtor  can  maintain  au 
action  for    damages    if    forced  to  pay  a  second  time  in  execution 


0)  75  P.  R.  1890,   F.  B.  r>  0«M>  I.L.  B.  81  Cat.  437. 
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proceedings— all  the  authorities  agree  as  to  this — Kesu  Shiva  Ram 
v.  Qanu  Babaji  (l),  Shadi  v.  Ganga  Suhii  (-),  Periatambi  Udayan 
v.  Yillaya  Gomndan  (3).  Gnruvayya  v.  Vud  tyappa  (4)  does  no* 
bear  upon  thp  point  before  us.  Bnt  in  the  Calcalta  case  two 
Judges  (Macpherson  and  Pigot,  J  J.)  held  that  such  a  snit 
as  the  present  is  not  maintainable  if  the  object  of  the  suit 
is  to  restrain  the  decree-holder  fr  m  executing  the  decree. 
The  third  Judge  Bannerje,  J.,  held  that  as  section  258  specifi- 
cally enacts  that  an  uncertified  adjustment  cannot  be  recognized 
a9  an  adjustment  of  the  decree  by  any  court  executing  the 
decree,  it  if  implied  that  it  may  be  recognized  as  such  by  a  Court 
trying  the  matter  as  a  regular  suit.  With  this  latter  view 
we  agree.  It  is  supported  by  analogy  only,  by  nor  Fall  Bench 
judgment  in  Atma  Singh  v.  Banhe  Ram  (5).  Here  the  deciee- 
holder  has  rroved  the  Court  to  execute  against  the  judgment- 
debtor.  We  cannot  see  that  it  is  just  or  equitable  to  compel 
the  judgmeut-debtor  to  wait  until  perhaps  his  goods  have 
been  seized  and  sold,  leaving  him  to  sue  afterwards  when 
the  obvious  course  is  for  him  to  sue  at  once  to  prevent  such 
injury.  If  the  wrongful  execution  gives  him  a  right  to  sue 
for  damages,  it  is  reasonable  to  hold  that  the  attempt  to 
cause  such  wrong  may  be  restrained  at  any  rate  as  soon  as 
any  overt  act  is  done  towards  causing  such  wrongful  damage. 
In  our  opinion  the  suit  will  lie.  We  accordingly  set  aside 
the  judgment  of  the  Divisional  Judge  and  return. the  appeal 
for  deoision  on  its  merits.  Costs  to  be  costs  in  the  can   e. 

Appeal  accepted,  case  remanded. 


No  17 

Before  Hon.  Mr.  Justice  Johnstone. 

HIRU  AND  OTHERS,— (Decree-Holders),— APPELLANTS, 

Versus 

GURCHARN,— (Jcdgment-Debt  or),-  RESPONDENT. 

Civil  Appeal  No.  1182  of  1908. 

Civil  Procedure  Code,  IS 82,  section  230 — Execution  of  decree— Limita- 
tion— Continuation  of  previous  application  for  execution — Fraud. 

Where  an  application  for  execution  of  a  decree  was  made  on  the  11th 
May  1906  by  attachment  and  sale  of  moveable  property,  which  wa3  fully 
attached  and  sold,  but  the  mouey  was  not  paid  to  the   decree-holder  owing 

(*)   (1899)  I.  L.  R.    23  Bom.  502.  (5;  (1898)  /.  L.  R.  21  Mad.  409. 

0)  U878)  /.  I.  R.  3  All.  538.  («)  <.1S95>  /.  L.  R.  18  Had.  26. 

(^  29  P.  R.,  1908  F.  B. 


I 


48 


CIVIL  JUDGMENTS— No.  17.  [  Ricoid, 


to  an  appeal  filed  by  the  judgment-debtor,  nor  had  the  application  ever  been 
definitely  struck  off  the  file  or  consigned  to  the  record-room,' and  other 
applications  were  made  on  the  10th  March  and  15th  June  19"8  for  attach- 
ment and  sab  of  hows  not  mentioned  in  the  application  of  llth  May  1906— 

Hell,  that  the  applications  of  1 90S  were  fresh  substantive   applications 
and  not  merely  continuations  of  the  former  application. 

Held,  also,  that  it  is  doubtful  whether  it  is  open    to  the  decree-holder  to 
raise  questions    of  fraud    and  claim  the  benefit  of  the   last  sentence  of 
section  230,  Civil  Procedure  Code,   1882,  for  the  first  time  in  appeal,  and 
that  the  mere  fact  that  the   judgment-debtor  filed  an  appeal   in  connection 
with  the  execution  proceedings  in  1906  did  not  constitute  fraud. 
Miscellaneous  Appeal  from   the  order    of   H.    F.   Forbes,   Esquire, 
District  Judge,  Kangra.  dated  tltp   lllh  August    1908. 
Sukh  Dial,   for  appellant. 
Tek  Ciiand,  tor  respondent. 
Tne  judgment  of  the  learn  id  Jadge  wis  as  f  >ll>ws  :  — 

30th  Nov.   1909.  Johnstone,  J. — Before  the  District  J adge    m  this  case  appa- 

rently the  decree-holder  urged  that  his  decree  was  still  capable 
of  execution  on  one  ground  only,  namely  that  his  applications 
for  attachment  of  houses  put  in  on  10th  llaroh  1908  and  15th 
Jane  1908  were  not  fresh  Bnbdtantive  applications  for  execution 
but  merely  continuations  of  the  application  of  llth  M:iy  1906, 
which  had  never  been  formally  consigned  to  the  r.  cord-room 
or  struck  off  the  file.  Here  the  decree-holder  repeats  that  ground 
and  adds  another,  namely,  that  the  judgment-debtor's  past  con- 
duct amounts  to  fraud,  aud  po  decree-holder  bus  the  benefit  of 
the  last  sentence  of  sectiou  230,  Civil  i'r- cedure  Code  (1882.) 
These  points  have  been  argued  before  me  at  some  leugth  by 
Mr.  Sukh  Dial  ;  but  after  careful  consideration,  and  without 
calling  up  >n  Mr.  Tek  0 hand  to  reply,  I  have  arrived  at  the 
conclusion  that  neither  position  is    t-nable. 

As  regards  fraud,  it  is  doubtful  whether  it  is  open  to  the 
decree-holder  to  raise  such  a  question  for  the  first  time  in  appeal  J 
and  further  1  can  find  no  evidence  of  fraud  on    the   record. 

Mr.  Sukh  Dial  refers  me  to  the  case  which  came  upon 
appeal  before  Reid,  J.,  and  contends  that  judgment-debtor 
was  guilty  in  that  litigation  of  frivolous  and  vexatious  obstruc- 
tion of  the  execution  of  this  decree.  1  cannot  agree  as  to  this. 
In  my  opiuion  judgment-debtor  was  in  the  circumstances 
justified  in  obtainiug  an  adjudicatiou  from  the  Cuurts  ou  the 
very  difficult  question  of  his  relations  with  his  father,  and  I 
observe  that  Reid,  J.,  by  no  means  denounced  judgment-debtor's 
assertions  as  false  or  ftivolous  but  merely  wrote  that  he  had 
not  succeeded  in  discharging  the  burden  of  poof  that  was  upon 
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him.  Then  the  rulings  Rai  Sham  Kissen  v.  Damar  Kumari  Debi  (l) 
and  Pattakara  Annamaloi  Goundan  v.  Ramgasami  Chetti  (2)  do 
not  square  with  the  present  case  in  the  matter  of  facts.  In  the 
former  a  false  and  fri\  ulous  application  was  made  under  section 
)08,  Civil  Procedure  Code  (1882)  ;  and  in  the  latter  there 
were  evasions  of  service  of  notices  and  several  applications 
whose  object  could  only    have    been   to  delay    proceedings. 

As  to  the  other  po;nt,I  cannot  see  how  an  application  iu 
1908  to  attach  houses  can  possibly  be  •  taken  to  be  a  continuation 
of  an  application  of  11th  May  1906  to  attach  moveable  property, 
which  was  all  duly  attached  and  sold  by  auction.  No  doubt 
the  earlier  application  had  rever  been  definitely  struck  off  the 
file,  probably  because  in  consequence  of  the  aforesaid  appeal 
to  Reid,  .T.,  the  money  had  uot  been  actually  paid  over  to  decree- 
holder.  In  my  opinion  the  application  of  1908  to  attach  houses 
not  mentioued  in  the  application  of  11th  May  1906  were  sub- 
stantive applications  and  not  merely  steps  to  carry  on  an  existing 
and  pending  application  ;  aud  Mr.  Sukh  Dial  has  uot  been  able 
to  show  me  any  authority  to  the  contrary.  In  Rahivi  Ali 
Khan  v.  Phul  Ohand  (3),  it  was  a  case  of  successive  applications 
to  sell  property  already  under  attachment  In  Jit  Mai  v.  Jivala 
Prasad  (4),  it  was  ruled  that  a  warrant  for  arrest  of  a  judgment- 
debtor  does  not  necessarily  lapse,  because  when  first  issued  it 
fails  of  execution.  In  Mid  Chand  v.  Muhammad  (5),  it  was 
held  that  an  application  for  attachment  of  property  may  remain 
in  force  as  regards  that  property,  and  persistent  and  repeated 
applications  to  enforce  it  aie  not  fresh  substantial  applications 
for  execution.  In  Gurudeo  Narayan  Sihna  v.  Amrit  Narayan 
Sihna  (6),  the  same  kind  of  rule  was  laid  down  where  fresh  steps 
weie  taken  against  the  same  property. 

In  Bishan  Singh  v.  Ganga  Ram  (7),  discussed  by  the  Court 
below  the  facts  are  peculiar.  Decree-holder  applied  for  arrest 
of  judgment-debtor  and  apparently  vaguely,  for  attachment  of 
land,  It  was  held  that  a  later  application  giving  details  of  the 
land  and  asking  for  attachment  of  it  was  not  a  fresh  substantive 
application  for  execution  but  a  mere  continuation  of  the  original 
application. 

It  is  clear  that  none  of  these  rulings  militates  against  my 
view. 

For  these  reasons  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

(»)  (1900-07)  11  Cal.  W.  N.  440.  <<;  45  P.  R.  1909 
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No.  18- 

Before  Eon.  Mr.  Justice  Rattigan  and  Hon. 
Mr.  Justice  Shah  Din. 

DASOUNDA  SINGH— (Plaintiff),- APPELLANT, 
Versus 
MANGAL  AND  OTHERS,— (Defendants),— RESPONDKNTT3. 
Civil  Appeal  No.  1298  of  1908. 

Custom — Succession— Collateral  residing  in  another  village  or  villagt 
proprietary  body — Escheat — Onus  probandi. 

Held,  that  a  nephew  of  a  deceased  proprietor  who  does  not  reside  in 
the  village  where  the  deceased  left  land  and  is  not  a  proprietor  in  it,  succeeds 
to  his  uncle's  property  in  preference  to  the  proprietors  of  the  villages— And 
that  the  initial  onus,  generally  speaking,  would  lie  on  the  proprietary  body 
to  show  that  they  had  a  right  to  exclude  a  near  agnatic  relative  of  the  de- 
ceased owner  from  the  inheritance. 

Held  also,  that  a  right  of  escheat  to  the  proprietary  body  cannot  be 
presumed  to  exist ;  it  must  be  affirmatively  proved. 

Further  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Divisional 
Judge,  Ambala  Division,  dated  the  12M  November  1909. 

Dwarka  Das,  for  appellant, 
Morrison,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

26th  Nov.  1909.  Shah  Din,  J. — The  pedigree  table  given  at  page   3    of    the 

printed  paper  book  will  help  to  an  understanding  of  the  case. 

The  plaintiff  Dasounda  Singh,  claiming  to  be  the  nephew 
of  Albel  Singh,  sues  for  possession  of  tho  land  left  by  Mnssam- 
mat  Bholi,  widow  of  Natha,  *on  of  Albel  Singh,  on  the  ground 
of  hifl  agnatic  relationship  to  the  said  Natha,  and  alleges  that 
the  defendants  who  aro  the  proprietors  of  the  village  of  .Vfobla 
Mazra,  in  which  the  land  is  situate,  have  taken  unlawful  pos- 
session of  the  same.  In  answer  to  the  plaintiff's  claim,  the 
defendants  deny  the  alleged  relationship  of  the  plaintiff  to 
Albel  Singh  and  plead  intei  alia  that  the  land  was  given  to  the 
latter  by  their  ancestors,  though  they  do  not  know  when  it  was 
so  given  and  for  what  purpose,  and  that  as  the  widow  of  the 
last  male  holder  has  died  the  land  reverts  to  them  (the  defend- 
ants) as  successors  in  interest  of  the  original  donors. 

Upon  the  pleadings  of  the  parties,    the  6rst   Court    framed 
a  number  of   issues,   of   which  tie   fiist  three  were  the  most 
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material,  and  having  fonud   oa    those    issaes    in   favour   of   the 
plaintiffs  it  decreed  the  claim. 

On  appeal  the  Divisional  Judge  remanded  the  case  under 
section  566  of  the  Civil  Procedure  Code  of  1882  for  further 
enquiry  on  four  issues,  which  are  set  out  in  his  order,  dated  the 
11th  July  1908,  in  the  course  of  which  he  observed  :  — 

"  The  chief  issue  will  probably  be  whether  plaintiff  has  a 
"  reversionary  right  iu  the  laud  acquired  by  ALbel  Singh  in  a 
"  foreign  village. 

"  If  Albel  Singh  purchased  the  land,  plaintiff  (if  a  collateral) 
"  would  appear  to  have  a  cl^ar  right  to  succeed.  But  if  the 
u  land  was  given  to  Albel  Singh,  it  would  presumably  revert  to 
"  the  donors,  i.  e.,  the  proprietary  body:  on  failure  of  the  direct 
"  heirs  of  the  donee." 

The  return  made  bj  tbe  first  Court  to  the  order  of  remand 
is  not  quite  clear  as  to  the  findings  recorded  on  the  issues  framed 
by  the  Divisional  Judge  for  re-trial,  though  it  would  seem  that 
the  Court  meant  to  find  (1)  that  the  plaintiff  was  not  proved  to 
be  a  collateral  of  Albel  Singh  ;  (2)  that  there  was  no  proof  of 
Albel  Singh  having  acquired  the  land  in  suit  by  purchase  ;  (3) 
that  it  was  eqoally  unproved  that  it  had  been  given  to  him  by 
tbe  ancestors  of  the  defendants  ;  and  (4)  that  if  the  plaintiff  is 
not  held  to  be  a  collateral  of  Albel  Singh,  he  would  have  no 
right  to  succeed  to  the  land  in  question. 

After  receipt  of  the  above  return  the  Divisional  Judge 
agreed  with  the  findings  Nos.  (2)  and  (3)  set  out  above,  but 
held,  differing  from  the  first  finding  that  the  plaintiff  was  the 
nephew  of  Albel  Singh.  On  the  question  of  the  plaintiff's  right 
of  succession  to  the  land  in  dispute,  he  held  that  the  plaintiff 
had  no  such  right,  principally  on  the  ground  (if  we  correctly 
understand  the  judgment  of  the  learned  Judge  on  this  point, 
which  is  far  from  clear)  that  as  the  plaintiff  is  neither  a  resident 
of,  nor  a  proprietor  in,  the  village  in  which  the  land  is  situate, 
he  has  by  custom  no  right  to  succeed  to  it  merely  on  the  strength 
of  his  agnatic  relationship  to  Albel  Singh,  who  originally  held 
the  land,  and  that  it  escheats  to  the  proprietary  body  of  the 
village.  On  this  ground  the  first  Court's  decree  was  reversed 
and  the  plaintiff's  suit  dismissed  as  being  unmaintainable. 

In  further  appeal,  the  case  has  been  fully  argued  on  both 
sides  ;  and  after  givirgour  best  consideration  to  the  contentions 
of  the  respondents'  counsel,  we  think  that  the  view   taken  by  the 
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Divisional  Judge  is  incorrect,  and  that  the  plaintiff's  claims  must 
be  decreed. 

On  the  question  of  the  plaintiff's  relationship  to  Albel  Singh, 
we  have  no  hesitation  in  agreeing  with  the  Divisional  Judge. 
Four  of  the  present  defendants  were  parties  to  the  suit  of  1886 
referred  to  in  the  judgments  of  the  Courts  below,  and  in  that 
suit  it  was  held  that  the  present  plaintiff  was  a  nephew  of  Albel 
Singh.  As  against  these  defendants  therefore  the  point  is  r«< 
judicata  and  cannot  be  re-opened  As  to  the  remaining  defend- 
ants, it  seems  to  us  that  the  statements  of  Mussammat  Baseo, 
daughter  of  Albel  Singh,  and  Mussammat  Bholi,  widow  of 
Nathu,  in  the  litigations  of  1886  and  1894,  to  which  reference 
has  been  made  b)  the  Divit«ional  Judge,  are  certainly  relevant 
on  the  question  of  the  plaintiff's  relationship,  and  when  considered 
along  with  the  oral  evidence  produced  in  this  case,  sufficiently 
prove  that  he  is  the  nephew  of  Albel    Singh. 

The  plaintiff  is  therefore  a  very  near  collateral  of  Albel 
Singh,  who  is  shown  in  the  revenue  papers  as  owner  of  the  land 
in  dispute  so  for  back  as  1856.  It  is  not  proved  that  this  land 
was  gifted  to  him  by  the  ancestors  of  the  defendants,  as 
specifically  pleaded  by  them  in  answer  to  the  plaintiff's  claim, 
nor,  on  the  other  hand,  is  it  shown  that  it  was  purchased  by 
him.  He  was  married  in  the  village  of  the  defendants,  though 
the  exact  date  of  the  marriage  is  not  kuown,  and  he  settled  there 
and  remained  in  possession  of  the  land  in  dispute  till  his  death. 
His  village  of  origin  is  only  a  few  miles  from  the  village  of 
adoption,  though  the  defendants  profess  (in  their  pleas)  absolute 
ignorance  as  to  his  original  place  of  resideucd  and  do  not  know 
who  his  father  was. 

The  learned  Divisional  Judge,  after  holding  it  unproved 
"  whether  Albel  Singh  got  the  land  as  son-in-law  of  Rutal  and 
u  by  gift  from  him  or  by  a  grant  from  the  whole  proprietary 
"  body,"  and  after  remarking  that  the  village  of  the  defendants, 
who  are  Birk  Jats,is  fairly  homogeneous,  goes  on  to  observe  as 
follows  :— 

"  It  may  then  be  assumed  that  the  grant  to  Albel  Singh, 
"  was  either  made  by  the  Birks  as  a  body,  or  by  the  donor  aud 
11  father-iu-law  of  Albel  Singh  with  their  assent.  It  may  then 
11  be  presumed  that  the  intention  was  to  limit  tho  grant  to  Albel 
M  Singh's  direct  lineal  descendants." 

Tho  italics  are  ours.  The  presumption  made  by  the  learned 
Judge  would  seem  to  follow  from  the  assumption  which   precedes 
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it,  and  it  is  upon  this  assumption,  in  support  of  v\hich  there  is 
on  the  record  not  a  shred  of  reliable  evidence,  that  the  decision 
adverse  to  the  plaintiff's  claim  is  based.  We  may  at  once  any 
that  the  assumption  so  made,  begs  the  whole  question  and 
decides  in  favour  of  the  defendants  the  only  material  issue  in  the 
case,  iu  respect  of  which  the  onus  of  proof  lay  on  them,  without 
their  adducing  the  necessary  evidence  in  disoharge  thereof. 
Upon  the  pleadings  of  the  parties  the  most  important  point  on 
which  they  were  at  issue  wa*,  whethor  the  defendants'  ancestors 
had,  as  a  fact,  gifted  the  land  to  A'bel  Sicgh  and  thus  settled 
him  in  the  village,  and  as  the  defendants  had  admittedly  failed 
to  prove  that  fact  both  before  and  after  the  remand,  no  assumption 
ould  and  sh">uM  have  been  made  in  favour  of  the  alleged  gift 
giving  rise  to  a  presumption  as  to  the  terms  on  which  the  subject- 
matter  of  the  gift  or  grant  was  to  be  held  by  Albel  Singh.  The 
learned  Divisional  Judge  observes  towards  the  conclusion  of  his 
judgment  that  his  "  decision  comes  to  this  that  underlying  all 
"  the  >ry  of  agnatic  succession  is  the  tacit  assumption  that 
"  ag'atic  kinship  mnst  bj  accompanied  by  membership  of  a 
11  villige  community  to  give  rise  to  any  rights  of  succession  "  ; 
and  he  ends  by  candidly  admitting  that  "  if  that  is  correct,  the 
11  result  is  somewhat  startling." 

And  so  it  is.  But  the  result  would  by  no  means  be  startling 
if  the  case  be  decided  in  accordance  with  the  opinion  of  the 
majority  of  the  judges  in  Daya  Earn  v!  Sohel  Singh  (*),  of  which 
the  full  significance  does  not  seem  to  have  been  grasped  by  the 
Divisional  Judge,  though  he  has  noticed  the  ruling  in  his  judg- 
ment, (see  pp.  406,  407,  410  and  424  of  P.  R.  for  1906).  At 
p.  424  Chatterji,  J.,  says  : 

"  If  the  village  proprietor  have  not  the  right  of  leveision, 
"  I  cannot  understand  how  a  deceased  owner's  agnate,  e.g., 
11  his  brother,  can  be  denied  his  right  of  inheritance  on  the 
"  ground  of  non-residence  and  non-proprietorship  in  the  village. 
"  If  there  is  a  rule  of  this  character,  it  must  follow  that  under 
u  the  above  circumstances  the  acquired  agricultural  land  of  a 
"  person  must  go  ownerless  on  his  death  and  be  the  lawful  prey 
11  of  any  one  who  chooses  to  squat  on  it,  I  have  not  been  able  to 
"  trace  the  existence  of  any  such  rule  in  the  publ.6hed 
"  decisions.         *         *         *         *  " 

Robertson,  J.,  at  p.  410  of  the  report  approves  of  the  above 
expression  of  opinion  and  observes  : 

(l)   110  P.  B.,  1906,  F.  B. 
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"  I  concur  with  my  brother  Chatterji  that  an  agnatic 
11  relation  is  not  usually  barred  from  succeeding  to  the  self« 
"  acquired  land  of  a  deceased  relative  because  he  resides  in  a 
"  different  village.  It  lies  upon  the  person  who  asserts  that  he 
"  is  so  barred  to  prove  the  truth  of  the  contention." 

From  tbete  extracts  it  is  clear  that  under  circumstances 
similar  to  those  of  the  present  case  the  initial  onus,  generally 
speaking,  would  lie  on  the  proprietary  body  to  show  that  they 
had  a  right  to  exclude  the  agnatic  relation  of  the  deceased 
owner  from  inheritance  in  respect  of  the  land  left  by  the  latter 
in  his  village  of  adoption,  in  which  such  relation  was  neither 
a  resident  nor  a  proprietor.  Different  considerations  would,  of 
course,  govern  the  question  of  the  adjustment  of  onus,  if  the  de- 
fendants in  possession  happened  to  be  the  blood  relatione  of  the 
deceased  owner,  e.  g.,  his  daughters  or  sister?,  or  their  sons. 
That  is  not  the  case  here,  and  the  rule  of  onus  as  laid  down 
above  must  therefore  bo  applied.  Applying  that  rule,  the  de- 
fendants can  only  be  treated  as  trespassers  with  no  title  that 
can  compete  with  that  of  the  plaintiff  and  the  latter 's  claim 
must  succeed. 

Towaids  the  close  of  his  argument,  the  defendants'  counsel 
asked  for  a  remand  to  enable  his  clients  to  prove  the  existence  of 
a  special  custom  by  which  they  have  a  superior  title  to  Bnoeeed 
to  the  land  in  suit  as  against  the  plaintiff.  But  the  defendants 
have  had  ample  opportunity  for  adducing  all  available  evidence 
on  the  point  of  custom,  if  one  existed  in  their  favour,  and  no 
good  grounds  have  been  shown  for  granting  them  a  remand  for 
this  purpose. 

As  to  the  alleged  right  of  escheat  possessed  by  the  pro- 
prietary body  as  such,  it  is  sufficient  to  say  that  the  defendants 
in  this  case  never  expressly  relied  on  any  such  right  in  their 
pleas,  and  they  cannot  therefore  avail  themselves  of  this  defence. 
Assuming,  however,  that  they  could  be  allowed  to  set  np  such  a 
defence  in  appeal,  the  decisions  of  this  court  in  Shaman  v. 
SardJia  (l),  Eukan  Din  v.  Mttssammat  Murium  (-),  Chet  Sniqh 
v.  Samand  Singh  (3),  Kola  Singh  v.  Narain  Singh  (*),  Bishen 
Singh  v.  Bhugirun  Singh  (5),  Harnam  Singh  v.  Partab  Singh  (6), 
Nihala  v.    HahmatuUah    ('),    are   authorities    in    favour   of    the 

(')  61  P.  R.  1898.  (s)  68  P.  R.  1888. 

(s;  78  P.  R.  1898.  i4)  75  P.  R.  1902. 

(J>)  28  P.  R.  1904.  05)  102  P.  R.  1906. 

J)  137  P.  R.  1908. 
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plaintiff's  conteution  that  the  alleged  right  of  escheat  cannot  be 
presumed  to  exist  in  a  case  like  tlie  present  and  must  be  affirma- 
tively proved  to  inhere  in  the  proprietary  body  in  each  particular 
case,  no  such  proof  has  been  adduced  in  this  instance,  and  in  the 
absence  of  such  proof  the  plaintiff's  title  based  upon  his  right  of 
agnatic  succession  must  prevail. 

We  accordingly  accept  this  appeal,  and  reversing  the  decree 
of  the  lower  Appellate  Court  restore  that  of  the  first  Court  with 
costs  throughout. 

Appeal  accepted. 


No-  19 

Before  Hon.  Mr.  Justice  Eattigan  and     Eon. 
Air.  Justice  Shah  Din. 
CHAUDHRI  KUDAN  UAL  AND  OTHERS.— (Plaintiffs),— 
APPELLANTS, 

Versus 

SARDAR  ALLAH  DAD  KHAN,  AND  OTHERS,— 

(Defendants)  ,— RESPONDENTS. 

Civil  Appeal  No.  1336  of  1907. 

Civil  Procedure  Code,  1882,  section  43  {Order  II  rule  2  of  new  Code)— 
previous  suit  for  interest  only  after  expiry  of  term  of  mortgage— second  suit 
for  subsequent  interest  barred. 

Where  a  mortgagee  after  the  date  of  expiry  of  the  mortgage  term  sued 
only  for  the  interest  due  and  not  for  the  principal  though  both  principal 
and  interest  were  then  payable— 

Held,  that  he  was  precluded  by  the  provisions  of  section  43  of  the  Civil 
Procedure  Code,  1882,  from  suing  for  the  principal  subsequently.  Interest 
being  accessory  to  the  principal  it  follows  that  a  subsequent  suit  for  interest, 
although  accrued  due  after  the  decision  of  the  previous  suit,  is  equally  barred 
if  the  claim  for  the  principal  is  barred. 

Ganga  Ram  v.  Abdul  Eahman  {}),  followed— Vashvant  Narayan  Kamat 
V.  Vithal  Divakar  Parulikar  (2),  differed  from. 

First  Appeal  from  the  decree  tf  Rai  Kidar  Nath,  District  Judge, 
Musaffargarh,  dated  the   16th  July    1907. 

Dwarka  Das  and  Chuni  Lai,  for  appellants. 

Muhammad  Shan,  for  respondents. 

The  judgment  of  the  Court  was  delivered   by— 


41)  28  P,  R.  1907.  <»)  (1897)  I.  L.  R,  VI  Bom.  267. 
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19th  Sov.  1909.  Rattigan,  J.-The  facte  of  this  case  are  as   follows  :-On  the 

30th  December  1884,  Nawab  Muhammad  Rabnawaz  Khan 
mortgaged,  without  possession,  cei  tain  7/1  aliml  dues  and  bis  share 
iu  certain  ala  and  adna  proprietary  rights  in  lacds  in  Mauta 
Lalpurtoone  Chaudhii  Lakhu  Ham  for  a  sum  of  Rs.  8,700. 
This  sum  of  Rs.  8,700  was  made  up  as   follows  :— 


Rs. 


(a)  Due  on  a  bond,  dated  26th  March  1883     ...     6,8 

(b)  Interest  for  6ve  months  and  17  days 

(r)   Balance  due  on  certain  loans  

(J)  "  Now  received  in  cash  "  J>v,) 

Total         ...     8,700 


f  As  rcgfcidfl.item  (d)  we  cay  note  in  passirg  I  bat  at  I  he 
lime  of  registration,  tho  mortgagor  did  not  admit  before  the 
Sab-Registrar  the  receipt  of  actual  cash  for  that  item.  The 
endorsement  is  to  the  effect  that  the  mortgagor  admitted  that 
IU  6,764  had  been  credited  towards  a  previous  deht,  that 
Rs.  436  bad  been  received  iu  cash,  and  that  he  had  received  a 
hundi  on  one  Nam  Das  for  Rs.  1,500. 

The  terms  of  the  mortgage,  so  far  as  they  are  matorial  for 
the  purposes  of  the  present  appeal,  were  to  the  following 
effect  : — 

"  I  the  mortgagor,  shall  remain  in  possession  of  the 
"  mortgaged  shares  as  before.  Iu  lieu  of  tho  interest,  the 
•«  mortgagee  shall  receive  Rs.  1,445  annually,  on  account  of 
"  bila  kasur  and  mahsul  does  and  cash,  up  to  the  date  of  re- 
"  demption,  as  under  : — 

Be. 
"  On  tho  1st  Har  (i.e.,  Juno)    for    rabi   harvest     1,000 
«  On      the       15th      Poh    (i.e.,     January)     for 

kharif  U'° 

«  The  tetm  is  fixed  for  five  years.  1  am  at  liberty  to  redeem 
"  the  laud  on  payment  of  the  mortgage  money  with  interest, 
«  on  account  of  fixed  kasur  dues  for  the  expired  period  before 
H  toe  expiry  of  the  said  period.  The  mortgagee  shall  not  be 
„  conipetent  to  demand,  within  the  stipulated  period,  the  amount 
"  of  the  mortgage  money,  excepting  the  fixed  kasur  dues.  After 
«  the  expiry  of  the  term,  he  shall  bo  competent  to  recover  the 
..principal  mortgage  money,  or  to  continue  receiving    the  fixed 
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"  kasur  dues     .     .     .     It  is  noted  that  if  at  auy  time  after   the 
"  expiry    of   the   term,     the    mortgagee    wishes  to    recover  the 
"  mortgage  money,  he  is   authorized   first    to  recover   this  sum 
,;  from  the   income  of   the   mortgaged   property   and  from  the 
"  property  itself.     The  balance,  if  any,  shall    be  recovered  from 
"  me  fis  well  as  from  my  other    property.     If,    according  to    any 
"  law,  no  remedy  can  be  sought  in    respect    of    the     property  in 
"  3Jau:a  Lalpur,  the  money    can   be  recovered   from  my    person 
"  and  other   piopeity     .     .     .     The  money  on  account  of    the 
"  interest    fixed    above,  shall  be  chargeable   irom     the    income 
"  and  produce  of  the  property  moitgagcd.     If  it  is    not   receive- 
"  able  therefrom,  then  I  shall  be  liable   therefor." 

It  is  clear  from  these  provisions  that  the  mortgagee  was 
entitled  to  claim  payment  of  the  principal  sum  after  the  expiry 
of  five  years  from  the  date  of  the  moitgage,  and  it  would  seem 
that  the  iuteiest  was  duly  pa  id  for  the  fii>t  five  years.  Mr. 
Muhammad  Sha6,  on  behalf  of  the  refpondents,  asfeited  that 
this  was  the  case  and  that  the  sum  of  Rs.  5,780  had  been 
actually  paid  to  the  mortgagee  by  way  of  interest  for  that  period. 
Mr.  Dwarku  Das,  for  the  mortgagee,  when  leplyicg  to  Mr. 
Shan's  arguments,  did  not  attempt  to  coutravert  this  statement. 

In  1897  the  mortgagee  brought  a  suit  against  the  mort- 
gagor for  recovery  of  interest  due  under  the  terms  of  the 
mortgage  for  the  peiiud  from  January  lb69  to  June  1897,  and 
obtained  a,  personal  decree  agaiust  the  mortgagor  for  the  sum  of 
Rs.  12,810.  It  is  not  contended  that  this  decree  has  not  been 
fully  satisfied,  and  we  may  take  it,  therefore,  that  the  mortgagee 
has  recovered  a  total  sum  of  Rs.  18,590  from  the  moitgagor 
in  respect  of  interest  due    on  the  mortgage-r'eed. 

The  present  claim  is  for  recovery  of  the  sum  of  Rs.  8,670, 
alleged  to  be  due  by  way  of  interest  from  the  14th  June  1900, 
up  to  the  loth  Poh,  Sambat  1962  (29th  December  1905),  and  it 
is  admitted  in  the  plaint  that  interest  due  from  the  15th  Poh 
Sambat  1954-,  to  the  15th  Poh,  Sambat  1£56,  cannot  be  claimed 
by  reason  of  the  limitation  law.  Plaintiff  asks  that  a  decree 
for  the  said  sum  of  Rs.  8,670  be  passed  in  his  favour  against 
defendants  with  a  declaration  that  the  "  mortgaged  property 
"  is  liable  for  payment  thereof  ;  in  other  words,  that  the  repre- 
"  sentatives  of  the  original  mortgagor  cannot  make  any  sort 
<:  of  alienation  of  the  said  property,  and  that  the  other  property 
M  of  the  deceased  mortgagor  is  also  liable  for  the  reason  that 
11  the  deceased  mortgagor  had  made  himself  personally  liable  for 
"  payment  of  the  money." 
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Defendants  who  represented  the    original     mortgagor,  nrged 
numerous  pleas  in  objection  to  the   claim,  but     with    these  it    is 
unnecessary  for  us  to  deal,  as  plaintiff's  suit  has  been   dismisse  1 
by    the  District   Judge  on    a    pieliminaiy    point.     The    learnel 
Judge,    relying  upon     the    decision    of    this  Court  reported    a- 
Oanga  Earn  v.  Abdul  Rahman  (*),  has    held   that   inasmuch    as 
any  suit  by  the  mortgagee  to    recover   the    principal    amount    of 
tho  mortgage  debt,  would  be  barred  by  reason    of  the  provisions 
of  section  43  of  the  old  Civil  Procedure  Code  (which  corresponds 
to  order  II,   rule   2  of  the  new  Code),    a  suit  by  the   mortgagee 
to  recover  interest  on  such  principal  must,  in    reason,  be   held  to 
be  equally  barred. 

From  this  decree  the  mortgagee  has  appealed  to  this  Court, 
and  on  bis  behalf  his  learned  pleader  has  urged  (I)  that  this 
ease  is  distinguishable  on  its  facts  from  the  ruling  relied  upou 
by  the  District  Judge,  and  (2)  that  even  if  this  bo  not  so,  the 
ruling  in  question  is  erroneous.  It  is  further  Urged,  thit  in  the 
event  of  the  first  two  contend  >na  b  ling  decided  adversely  to  the 
appellant,  the  decision  appealed  against  is  nevertheless  erroneous 
inasmuch  as  the  mortgagee  is  at  all  events  entitled  to  claim 
interest  due  on  his  mortgage,  although  he  may  not  in  law  be 
entitled  to  claim  tho  principal  amount  of  his  mortgage  debt, 
and  it  is  pointed  out  that  in  the  present  case  the  claim  is  for 
interest  only,  and  that  such  interest  accrued  due  after  tho  de- 
cision of  the  former  suit  in  1SU7  and  that  onsequently  t-cctiou 
43  of  the  old  Civil  Procedure  Code  has  no  applicability. 

In  our  opinion  neither  emteutiou  is  touable.  As  regards 
the  first  argument  Mr.  Dvrarka  D .is  argued  that  upon  the  true 
construction  of  the  mortgage  contract,  an  option  was  given  to 
the  mortgagee  of  either  suing  after  the  expiry  of  five  years  for 
the  principal  sum  due  on  his  uioitgage  together  with  « 11  arrears 
of  interest,  or  of  electing  to  go  ou  uuder  the  terms  of  the 
mortgago  aud  suing  merely  for  the  interest  thereon.  In  other 
words,  that  the  mortgagee  was  not  bound  at  the  expiry  of  the 
said  term  to  sue  for  the  principal  sum,  but  could  elect  to  sue 
merely  for  the  interest  then  due,  and  that  in  the  event  of  his 
electiug  to  sue  merely  for  the  interest,  he  would  uuder  the 
terms  of  the  contract  be  still  eutitled  to  sue  thereafter  either 
for  the  principal  sum  or  for  future  interest. 

In  our  opinion,  this  argument  is  based   upon    au   erroneous 
reading  of  the  mortgage-deed.     That  deed  distinctly   states   that 
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the  term  of  the  mortgage  is  to  be  five  years  and  provides  that 
upou  the  expiry  of  that  term  the  mortgagee  "  shall  be  competent 
"  to  recover  the  principal  mortgage  money,  or  to  continue 
':  receiving  the  fixed  kasur  dues  "  As  we  read  this  provision, 
the  meaning  is  that  when  the  five  years  have  elapsed,  the 
mortgagee  can,  if  default  has  been  made  in  the  payment  of  the 
interest,  at  once  sue  for  recovery  of  the  principal  amount,  or  if 
no  such  default  has  been  made,  he  can  allow  the  mortgage  to 
evitinue  and  go  on  receiving  the  interest  as  he  has  done  in  the 
p  ist. 

But  assuming  that  this  is  not  the  right  corstruction,  we  are 
still  faced  with  this  difficulty  in  accepting  the  mortgagee  \s 
contention,  that  after  the  expiry  of  the  fire  years  it  was 
undoubtedly,  aud  admittedly,  open  to  the  mortgagee  to  sue  for 
recovery  of  the  principal  amount.  Mr.  Dwarki  Das  argues  that 
though  the  mortgagee  was  entithd  to  sue  for  that  amount,  he 
was  not  bound  to  do  so,  and  that  by  agreement  of  the  parties, 
he  was  given  the  right  to  elect,  whether  he  would  sue  for  the 
principal  amount  or  merely  for  the  interest.  In  support  of  this 
argumeut  lie  urges  that  tho  mortgage-deed  makes  separate  and 
distinct  provision  for  tho  recoveiy  of  the  principal  sum  and  for 
recovery  of  the  interest  alone,  an  i  that  while  the  former  is 
chargeable  against  the  mortgaged  property,  the  latter  is  a 
charge  only  on  the  produce  and  income  of  that  property.  That 
this  latter  subtle  distinction  is  a  mere  after-thought  suggested 
by  the  learned  pleader's  own  ingenuity,  is  obvious  fiom  the 
fact  that  in  tho  plaint,  the  mortgagee  asks  that  the  amount 
claimed  by  him  by  way  of  interest  should  be  made  a  charge  on 
the  mortgaged  property.  Mr.  Dwarka  Das  tried  to  make  little 
of  this  claim  and  urged  that  his  client  .should  not  be  prejudiced 
because  he  asked  too  much.  We  do  not  wish  to  press  the 
matter  against  the  mortgagee,  but  >t  is  impossible  to  ignore 
the  fact  that  he  himself  did  not  apparently  read  the  mortgage- 
deed  iu  the  same  way  that  his  learned  pleader  would  have 
us  construe  it. 

This,  however,  is  comparatively  a  minor  detail  and  the  main 
question  before  us  is  whether  the  mortgagee,  when  he  sued  in 
1897  for  reovery  of  interest  due  to  him,  was  bound  by  law  to 
sue  for  recovery  of  every  item  then  due  to  him  on  the  same 
cause  of  action.  There  was  only  one  contract  between  the 
parties,  aud  that  contract  dealt  specifically  with  the  claims 
for  interest  and  for  recovery  of  the  principal  debt,  and  we  are 
unable  to    distirguifch    the    pit stnt  cafe    fumttat    lejoitedaa 


60 


CIVIL  JUDGMENTS- No.  19.  [  Record, 


Ganga  Bam   v.     Abdul  Rahman  (}).     In    that    case  also  liberty 
was  given  to    the    mortgagee  (after    expiry    of  the  fixed  period) 
to  sue  for  unpaid    interest  or  compound    interest,    or     to  sue  for 
the  same   along    with   the  principal,    and  in    dealing    with   this 
question,  the  Court  remarked.  "  when  principal  and  interest  are 
«  both  due,  the  section  (i'.e.,)  section  43,    Civil  Procedure   Code) 
«  Hays,  there  can  only  be  one  suit  for  both.     This  cannot  be  over- 
"ridden  by   an   agreement  between  the  debtor  and  the  creditor 
"that    separate    suits    might   be    brought."     In    our     opinion, 
after  the  date  of  the  expiry  of  the  mortgage  term,  the  mortgagee's 
cause  of  action   in    respect   of  thi   recovery  of  the  principal  sum 
and  of  the  interest  due  under  his  contract  was  one  and  tho  sam*, 
and  he  was  consequently   binnd    by    law    to    include  thewl 
of  his  claim  in  respect  of  that   cause  of  action    in  the   suit,  which 
he  brought  in    1897.     He  was,   at   the  time,  certainly  entitled  to 
claim  recovery  of  the  principal  a  mount,  and  as  he  elected  not 
do  so  it  seems  tons    that  he  is  now  precluded  by  the  p. 
of  section  43   of    the    old  Code  (Order    IT,    rale  2    of    the    i 
Code)  from  sain*  for  that  principal    amount.      1  U  at  the 

decision  of  the  Bombay  High  Com t  </.,/    Shailapn    EaiUpa    v. 
BalapaLakauna  (»)  and  Vashvant  Narayan  Kamai 
Parulihar  (3)    are  to  some  extent  against  this  view,  but  we  are  our- 
.elves  of  opinion,  though    with  every  respect,  that  the  ruling  laid 
down  in   Ganrja    Earn  v.  Abdul  Rahman  p)  i.  the  mow  correct  in 
law     In  the  earlier  Bombay  c  .so  no  reasons  are  given  in  support 
of  the   ratio  decidendi    and   the   Utter  case   is  fnUy  discns*d  in 
the  judgment  of   this   Court.     We  cannot  accent  to  the  pro] 
tion  that  it  is   open    to  parties  by  agreement  inter  «  to  overrule 
the  rule  laid   down    by   the   legislature    as    regardc  splitting  of 
causes  of  action.     Mr,  Dwarka  Das's  argument  would  adm.ttedly 
carry   us   to   this    extreme    that    A.      who  owes  B    Kb.    J00,  pay- 
able  on  the  1st  June,  can  by    agreement      allow    B  to  sue  him  on 
the  2nd  June  for  Rs.  5,  on  the  3rd  Jane  for  another  Be.  5,  and  CO 
on  every  day  until    the   full    sum  is  recovered.     We  need  hardly 
point  out  that  a   case  of  that    kind,  I.  which  the  Cincc .of. icboo 
accrues  on  one  date  in    respect   of  the  whole  ammnt  due  horn    A 
toB     is  essentially    distinct  from    a  case  where  under  the  terms 
of  the  contract  between   the  parties  the   various   items  constant- 
ng   the  whole    debt,   are   expressly    mads   pay able  on   <  * ^ren 
date.      In  the  case  before  n«,    it  was  expressly  proved  that  the 
ermof    the     mortgage  was  to  be    five  years  and     that  upon  the 
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recover  the  whole  of  the   principal   amount.     When  therefore  he 
sued  in  1S97  for   recoveiy   merely    of  arrears   of  interest,  it  was 
open  to  him  to  sae  also   for  the  pi inci pal  amount  of  the  debt  and 
both  claims    would  obviously    have    been   based    upon  the  same 
cause  of   action.     Being   entitled   to  claim  the    principal  amount 
in  that  suit,  he  was,  in  our  opinion,  boundby  law  to  claim  it.     In 
this  connection  we    may   observe  that  Mr.  Dwaika  Das  made  no 
eerie  us    attempt    to   argue    that  the  two  claims  were  based  upon 
different  causes    of  action.     He  did,  no  doubt,  attempt  to  draw  a 
distinction    between    the   right  to  recover  the  principal  sum  and 
the  right  to  recover  interest  thereon,  bnt  in  view  of  the  fact  that 
the  pla'nt  as  laid  made   no  such    distinction,  he  was  under  consi- 
derable difficnlty  in    maintaining  his  position  and  very  natarally 
laid  greater  stress  upon   the    argument  that    his   client,    though 
entitled  to  claim   recovery  of    the  principal  sum  when  he  sued  in 
1897,  was  not  in  law  hound  to  do  so.  Upon  this  latter  point  Ganga 
Ram  v.  Abdul  Rahman  (l),  is  an  authority    distinctly   in    point, 
and  with  it  we  entirely  agree.     We   hold,   therefore,  that    after 
the  suit  instituted  in  1697,  it  is    not   open    to    the    mortgagee   to 
claim  recovery  of  the    principal    amount    due   on   his    mortgage. 
The  next  question  is  whether   in    the    circumstances    plaintiff's 
present  claim  for  interest   that    accrued,  due   after   the    decision 
of  the  1897  case,  is  entertainable.     To  this  claim  the    provisions 
of  section  43  of  the  old  Code  of    Civil    Procedure   are    obviously 
not  applicable,  as  the  c*use   of    action  accrued   after    that    case 
was  decided.     Bnt  in  our  opinion  this  claim    is    equally  unenter- 
tainable.     Assumiog'that  the  principal  amount  cannot  be  legally 
recoverable,  are  we  to  hold  nevertheless  that  the  interest  thereon 
can  re  recovered  by  process  of  law  ?     It  seems  to  us  that   there 
can  be    only  one   answer  to    a    proposition    thns    stated.     If  the 
plaintiff  has  no  legal  right  to  demand  payment   of   the  principal 
amount  of  his  debt,  he  has,  a  fortiori,  no  right  to   claim   interest 
thereon,  and  this  was  actually  so  decided    by   a   Division    Bench 
of  this  Court   in  Civil    Appeal  No.  662    of    1902.     The   maxim 
of  the  Roman  Law,  "  res    acressoria   sequiiur    rem   principalem  " 
is  in  point,  and  it  has  been  held  in  England    (npon    this    general 
principle)  that  "  interest  of  money  is  accessory  to  the    principal 
"  and  must,  in  legal  language,  follow   its  nature  ;  and  therefore, 
"  if  the   plaintiff   in   any  action   is  barred  from   recovering   the 
M  principal,  he  must,  as  a  rule,  be  equally  barred  from  recovering 
11  the  interest."  (Broom's  Legal  Maxims,  7th  edition,  page   370;. 
This  is  unquestionably  the  general  rule   snd   was   recognised  by 
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the  Court  of  Appeal    in   the   case    of    Paris    Banking    Company 
v.   Ya'es  (1),  though  iu  tlat   case   npon   very    peculiar    circum- 
stances the  Court  held,  that  interest  was  recoverable  although  the 
right   of   action  in   respect  of     the   principal  was    barred.     It 
appeared  that   the   defendant   in   the  case  had    guaranteed   the 
plaintiffs,  a  banking   company,    payment   of  all   moneys    which 
might  be  owing  to  them  in  account  with  a  customer  with  interest, 
commission  and  banking  charges,  and  it  was    provided    that    the 
guarantee  should  be  a  continuing   guarantee   and    should  not  be 
withdrawn  except    by   a   six    months'    writteo    notice    from  the 
guarantor.     The  plaintiffs  made   advances    to   the   customer  by 
honouring  his   overdrafts  from  time    to  time   down    to   a  period 
more  than  six  years  before    the  action  ;   but    made  no    advaucea 
subsequently  to  that  period,  and    the  customer   paid   in  sums  to 
his  accoant  wiifc  the    bank  against   his    liability  from   time   to 
time  down  to  a  period  within  six   years    before  the     action.     At 
the  end  of  each  half-year  the  plaintiffs  debited    him    in    account 
with  the  interest    for    the    half-year  on   the    amount  owing    by 
him  from  time   to   time  and  carried  forward  the  balanco  to    his 
debit  owing  at  the   commencement   of    the    next    half-year.     It 
was  heLl  on   these   facts    that  plaintiffs'  right  of  action  upon  the 
guarantee  in  respect  of  the  sums  advanced  by  them    to   the   cus- 
tomer was  bir'ed  by  the  Statute  of    Limitations,    but    that   the 
action   was  maintainable. in  rejpect    of   the   internet  which  bad 
accrued  due  from  the  customer  within  6  years  before    the  action 
and  had  not  been  paid.       Clearly  this  was  a  Very  different    case 
from  the  present,  and  the  ground  upon  which    the    interest  was 
decreed  appears  from  the  aignment,  of  the  conns)  1  for  the   plain- 
tiffn  who  contended  that  "the  interest  meant  by  the  guarantee  is 
"  tho  interest  on  the  balances  dr:e  from  the  defendai  t  fr«m  time 
"  to  time  on  the  account  ;  it  does  not  mean  interest  as  accessory  to 
"principal  due  on  the  guarantee  ;  it  means  the  items  of  fresh  debt 
"  that  accrue  from  balf-yonrto    half-year   against    the    principal 
"  debtor  as  the  consequence  of  the  Bauk's  forbearance  to  sue  him. 
''These  items  are  guaranteed  as  well  a3  the  advances." 

The  Lords  Justices  accepted  this  argument,  the  tenonr  of 
which  was  that  the  defendant  had  guaranteed  payment  of  two 
things  :  (1)  the  payment  of  all  advances  made  to  the  principal 
debtor,  and  (2)  the  payment  of  interest,  etc.,  upon  such  advances. 
Upon  his  contract,  the  defendant  was  obvionsly  not  relieved  of 
hie  obligation  to  pay  for  interest   upon  the  advances  made  to   the 
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debtor  because  the  Bank  was  unable    to   recover   the   actual    ad- 
vances. As  observed  by  the  Master  of  tho  Rolls  "  the  doctiine  that 
"  interest  is  ao  accessory  which  falls  to  the  ground  with  the   prin- 
"  cipal,   does  not  apply  to  a  case  like  this,  because   the  payment 
"  of  interest,  etc-,  is  as  much  guaranteed  as  payment  of  the  sums 
"  advance  1  themselves."    In  othir  woids,  in  this  case  there  was  a 
contract  between  A  and  B  to  the   effect  that  B  would   guarantee 
payment  to  A  in  respect  of  (1)  all  advances    made   by    A    to   X, 
and  (2)  interest  due  from  X  to  A  in  respect  of  all  such  advances. 
There  was  thus  a  twofold  obligation  on  his  pa^t,  and    the    mere 
fact   that   A's  claim    in    respect   of  the  advances  made  to  X  was 
time-barred,  did  not  relieve  B  from  that  part   of    his    agreement 
to  repay  A  all  sums  duo  by  way  of  interest  on  such  advances,  if 
such  interest  was  recoverable  and  not  also  barred.     This  case  was 
decided    upon   the   terms   of   the   contract  of  guarantee  and  tho 
Couit  clearly  and  admittedly  did  not  intend  to  decide  contrary  to 
the  general  rule,  that  when  under  one  and  the  fame  contract   A 
owes  B  a  principal  sum  of  money  and  also  interest  theroon,  B  is 
not  entitled  to  recover  interest  if  his  r'ght  to  recover  the  princi- 
pal is  baned.     To  decide  otherwise  would  be  to  hold  that  B  can 
continue  forever  to  claim  interest  from  A,  unless    A  consents  to 
pay  the  principal  amount  which,  ex-hijpothesi  is  not    legally    de= 
mandable  from  him. 

To  take  the  present  case  as  a  concrete  example.     We   have 
held  that  plaintiff's  claim  to  recover  the  principal  amount  of  the 
mortgage  debt  is  barred  under  the  provisions  of  the  Civil  Proce- 
dure Code.     He  cannot,  therefore,  recover  this  sum  of  Rh.  8,700. 
But,    if  we  are  to  accept  Mr.  Dwarka    Das' argument,  it   would 
still  be  open  to  plaintiff   to   recover   year  by   year  the    sum    of 
Rs.  1,415  by  way  of  interest  until  such  time  as  the  mortgagor  was 
compelled  by  these  means,  to  pay  up  a  sum  which  legally  he  was 
not  bound  to  pay.     We  cannot  believe  that  such  is  the  law.     On 
the  contrary,  we  accept  the  general  rule  as  laid  down  above  that 
the  "  accessory  follows  the   principal  "  and   that  (save  in    such 
exceptional  cases    as   the    one    to    which   we  have  referred,  and 
which  is  obviously  clearly  distinguishable    on  its  facts)  a  creditor 
whose   right    to    recover   the   principal   amount   is     barred   by 
any  provision  of  law,  is  not  entitled  to  go  on  claiming  interest  on 
that  irreaoverable   principal.     Following  the   decisions    of    this 
Court  cited  by  us  (Ganga  Bam  v.  Abdul  Rahman  (l)    and    Civil 
Appeal  662  of  1902),   we  dismiss  this  appeal  with  costs. 
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Civil  Appeal  No-  1113  of  1908. 

.   iAmitation-itartng  povntt  of,  on  Readings  -  S  -hamilat    ' 

ty  Government— succeswcfl  o/,  on  cfeaf/i  cf  grantee. 

By  a  sanad,  dated  ICth  April  1862,  of  the  Government  of  the  Punjab  in 
favour  of  K.  B.  certain  land  out  of  the  thamilat  of  village  T.was  granted  to 
the  grantee  rent-free  for  life,  and  it  was  stipulated  that  the  proprietary  right 
was  to  remain  in  the  family  of  the  grantee  on  his  demise  subject  to  assess- 
ment. No  compensation  was  paid  by  Government  to  the  proprk  and 
the  land  continued  to  be  entered  in  the  revenue  papers  as  thamilat,  K.  S.  and 
his  widow  after  his  death  being  shown  only  in  the  cultivating  column.  The 
brothers  of  K.  S.  had  not  cultivated  any  of  the  land,  nor  did  they  form  a  joint 
family  with  K.  8.  in  1862.  On  the  death  of  K.  S.  and  his  widow  the  plaintiffs, 
proprietors  in  the  village,  claimed  the  land  as  thamilat  and  the  defendants, 
nephews  and  grandnephews,  claimed  it  as  members  of  the  family  of  R .  S.  with 
whom  the  proprietary  right  was  to  remain  after  his  demise 

Held,  that  under  the  circumstances  of  the  case  the  word    "family,"   as 
used  in  the  eanad,  must  be  taken  to  be  employed  in  its  restricted  sen 
meaning  the  wife  and    children,    and   not    all    the    blood   relations,  of  the 
grantee. 

Held  also,  that  as  the  plaintiffs  in  their  plaint  alleged  that  shortly  before 
the  suit  they  had  asked  the  defendants,  who  are  also  members  of  the  proprie- 
tary body,  to  retain  possession  of  the  land  in  suit  which  is  shamilat,  only  to 
the  extent  of  their  own  shares,  but  that  they  had  refused  to  do  so,  and  as  the 
defendants  did  not  in  their  pleas  challenge  the  correctness  of  this  allegation, 
the  plaintiffs'  cause  of  action  really  accrued,  not  on  the  death  of  K.  B,  or  his 
widow,  but  when  the  defendants  were  asked  to  give  up  the  area  in  excess  of 
their  shares  in  the  land,  and  limitation  only  run  from  that  date,  and  not 
from  the  death  of  K.  S.  or  of  his  widow. 

Further  appeal  from  the  d-crce   of  L.  U.  Leslie-Jones,    Esquire, 
Divisional  Judge,  Ferozepnr  Division,  dated  the  Qth  July  190S. 

Duui  Chand,  for  appellants. 

Kharak  Singh,  for  ivspcndents. 

The  judgment  of  the  Court  was  delivered  by— « 
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Shah  Din,  J.— This  appeal  and  the  connected  appeal  No.  11    26th  Nov,  1909. 
of  1.909,  which  arise  oat  of  two  suits  relating  to  the  same  subject- 
matter,  have   been    argued  together  and  will  be  disposed  of  by 
one  judgment. 

The  facts  are  very  fully    stated    in    the   judgments    of    the 
Lower  Coarls  and  it   is    unnecessary  to  repeat  them    here.     The 
main    controversy    in  both    the   appeals    relates    to    the   proper 
construction    to   be   placed  on  the  words  of  the  sanad,  dated  the 
10th  April  1862,  under  which  Daffadar  Kahau    Singh,    deceased, 
under  whom  the    defendants  churn,    held    the    land    in   dispute. 
Towards    the   close   of    his  argument  on  the  merits,  the  pleader 
for  the  respondents  raised  the  questi  >n  of  limitation,  urging  that 
in  the  suit  out  of  which  the  present  appeal  (No.    11-13    of    1908) 
has  arisen,  Ram  Singh  was  made  a  defendant  on  the  6th  Januarv 
1906,  and  that  as  under  section  22  of  the  Indian  Limitation  Act 
of    1877,   the    suit  must  be  taken  to  have  been  instituted  against 
him  only  on  that  date,  it  was  baired  by  efflux  of  time,  so  far  as  he 
was  concerned,  the  plaintiff's  cause   of  action   having    arisen    at 
latest  on  the  death  of    Kalian  Singh's  widow    in    October   1892. 
Indeed,    he    went  further  aud  argued  that  as  the  cauB9  of  action 
which  had  accrued  to  the  plaintiffs  was  a  joint  one  against  all  the 
defendants,   including    Ram    Singh,     that    therefore    their   suit 
which  was  barred  by  limitation  against  Ram  Singh  was  so  barred 
as  against  all  the  defendants.     As  regards  the  other  suit,  out  of 
which  appeal  No.  11  of  1909  has  arisen,   it    was    contended    that 
the  plaintiffs'  cau»e  of  action  had  accrued  not  later  than    October 
L892,  when  Kahan  Singh's  widow  died,  and    that,   therefore,    the 
suit  having  been  instituted  in  February  1906,  was  clearly  barred 
by  time. 

Dealing  first  with  the  question  of  limitation  thus  raised 
we  may  at  once  say  that  haviug  referred  to  the  plaints  in  the 
two  suits  we  think  that  the  plea  of  limitation  is  not  made  out 
and  must  be  overruled.  Io  the  earlier  suit,  which  was  instituted 
in  1899,  the  allegation  in  the  plaint  as  regards  the  accrual  of  the 
cause  of  action  is,  that  shortly  before  the  suit  was  filed  the  plain- 
tiffs  had  asked  the  defendants,  who  are  members  of  the  proprie- 
tary body  in  the  village,  to  retain  pDsse63ion  of  the  land  in  suit 
which  is  shamilat  deh,  only  to  the  extent  of  their  own  shares 
therein,  but  that  they  had  refused  to  do  so.  The  defendants  did 
not  in  their  pleas  challenge  the  correctness  of  this  allegation,  or 
ask  that  particulars  as  to  time  when  the  demand  and  the  refusal 
were  made  should  be  given  by  the  plaintiffs  ;  and  that  being  so, 
we   must  take  it  that    the    plaintiffs'     cause    of    action    really 
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accrued,  not  on  the  death  of  Kahan  Singh  or  that  of  bis  widow, 
but  when  the  defendants,  who  being  co-sharers  in  the  land  in 
dispute  as  part  of  the  sTiamilat  of  the  village  were  as  such  co- 
sharers  entitled  to  take  joint  possession  of  it,  were  asked  by  the 
plaintiffs  to  give  up  the  area  in  excess  of  their  shares,  and  «hen 
they  refused  to  do]so,  thus  setting  up  adverse  possession  in  their 
own  exclusive  right  as  alleged  heirs  of  Kahan  Singh,  decea 
Upon  this  view  of  the  cace,  it  i>  clear  that  b  ;th  the  suits  are 
within  time,  and  we  have  no  hesitation  in  overruling:  the  plea  of 
limitation. 

On  the  merits,  it  is  conceded  on  both  sides  that  the  decision 
of  each  appeal  turns  upon  tho  true  consfru  -tion  of  the  word 
"  family  "  as  used  in  the  sanad  of  lUth  April  1862,  the  operative 
part  of  which  runs  as   follows  :  — 

11  Land  granted   in    rent-free    tenure  for    his  (grantee's)  life 
"  only,  on  the  condition   that  he   shall  be  bound  to    render  mili- 
11  taty  service  when    called  upon  ;   but  the  propn'eta-y    right    to 
"  remain  in  the   family  of   the   grantee  on  his  demise  sabject 
"  assessment." 

It  is  admitted   that    tho  land    which  was  granted  to  Kahan 
Singh  under  this  sanad  was  part  of  the  shamilat  of  the  villag 
Teona,  and  that  after  some  negotiations  Government  took  il  from 
the  proprietary  body  without    paying  any  compensation  therefor 
and  bestowed    it   on  Kahan    Singh,    subject  t  >  the    condit: 
specified  above.    It  is  fuither  conceded  tint  the  land  ha 
been  entered  in    the    revenue  pape's  ns  pa* t  of  the  sliamilat,  I 
name  of  Kahan  Singh    and,  after    his    death,    that  of  his  wid 
having  been  shown    only    iu  the   column  of  cultivation.     It  may. 
therefore,    be    legitimately    presumed,    and  this    is   notdispn 
by  therespondenls'  pleader,  that  at  the  time  of  making  the  <j'ant 
the  intention  of    Government    was    that     when  Kahan    Singh's 
"  family  "  become  extinct,  the  land  would    revert  to  the  proprie- 
tors of  Teona  as   owners    of  the   shamilat  out  of  which  the  grant 
was  made.   The  crucial  point  in  the  case,  therefore,  is  whether  the 
defendants-respondents  can,  under    the  circumstances,  be  said  to 
belong  to  the  "  family  "  of  Kahan  Singh.      It  is  not  denied  that 
Kahan  Singh's  father  had  died  before  the  grant  in  question,  and 
it  is  not  proved  that  in  1862  he  and  his  brother?,  Wir  Singh  and 
Mahtab  Singh,  constituted  one  joint  family  living  under  the  same 
roof.     The  two  above-mentioned  brother.-)  are  not  alleged  to  have 
had  any   hand    in   the  cultivation  of  the    land    either  in  Kahan 
Singh's  lifetime  or  after   his    death,  when  his    widow  Mussam- 
mat    Mahtabo  was    in   possession.     Nor    is    it   shown  that  the 
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preeent^defendants,  the  nephews  and  grandnephews  of  Kahan 
Singh,  were  ever  tieated  b/  hi  in  as  members  of  his  own  family 
po  as  to  be  associated  with  him  in  residence,  food  or  cultivation. 
I  cder  these  circumstances,  we  think  that  regard  being  had  to 
the  fact  that  the  grant  in  question  was  made  by  Government  to 
Kahan  Singh  in  consideration  of  his  personal  services  as  a  mili- 
tary man,  the  word  "  family  "  as  u.sed  in  the  sanad  of  1862,  must 
be  taken  to  be  employed  in  its  restr'cted  sense,  i.  c,  as  meaning 
'•  the  wife  and  children  "  of  the  grantee,  and  not  in  the  more 
extended  sense  of  a  household  comprising  all  the  blood  rela- 
tions of  the  man.  The  respondents'  pleader  himself  saw  the 
difficnlty  involved  in  the  liberal  construction  put  upon  the  word 
by  the  Divisional  Judge,  as  according  to  that  construction  the 
collaterals  cf  Kahan  Singh  related  to  him  in  the  10th,  15th  or 
even  the  20th  degree  from  the  common  ancestor  would  be  in- 
cluded in  the  word  "  family  "  and  would  be  entitled  to  take  the 
land  in  dispute  in  preference  to  the  owners  of  the  shamilat,  to 
whom  the  land  origiually  belonged  and  in  whose  name  it  has  all 
along  continued  to  be  shown  in  the  settlement  papers. 

The  word  "  family  "  has  various  meanings  ;  and  it  has  to  be 
con-trued  with  reference  to  the  contest  in  each  particular  case 
(see  Stroud's  Judicial  Dictionary,  Volume  II,  p.  694).  In  an 
English  will  case— Pigg  v.  Clarke  Q)  Jessel,  M.  R.  held,  that  the 
primary  meaning  of  the  word  "  family  "  was  "  children,"  and 
we  agree  with  him  in  that  view.  This  word  must,  we  think,  be 
construed,  in  a  document  of  the  kind  we  are  considering,  in  its 
primary  sense,  utiles*  the  context,  read  in  the  light  of  attendant 
circumstances,  points  to  a  diffeient  intention. 

For  the  foregoing  reasons,  we  hold  that  the  defendants^ 
respondents  who  are  the  nephews  and  jrrar.dnephews  of  Kahan 
Singh,  the  original  grantee,  do  rotr  fall  within  the  definition  of 
the  word  "  family  "  as  used  in  the  sanad  of  1862,  and  that  there- 
fore they  are  not  entitled  to  hold  the  land  in  dispute  under  the 
terms  of  that  document.  The  "  family  "  of  Kahan  Singh  being 
extinct,  the  land  reverts  to  the  proprietary  body  of  village  Teona, 
and  the  plaintiffs  in  each  suit  are  entitled  to  recover  posses- 
sion thereof  to  the  extent  of  their  shares. 

We  accordingly  accept  both  the  appeals,  and  reversing  the 
decrees  of  the  Lower  Appellate  Court,  restore  those  of  the  Court 
of  first  instance  with   costs    throughout. 

Appeal  accepted. 
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No-  21. 

Before  Eon.  Sir  Arthur  Reid,  Kt ,  Chief  Judge, 
and  Hon.  Mr.  Justice  Robertson. 

ISMAIL— (Plaintiff),— APPELLANT, 
Venus 

ISMAIL   AND  DOST  MUHAMMAD,— (Depfntavt?) ,— 
RESPONDENTS. 

Civil  Appeal  No.   1105  of  1908. 

OustotA-j iUenat  ion  -Pathans  of  G^rdaspar  tahsil-Gi/t    h  daughter, 
in   presence  of  near  collaterals-Different  entries   in    riwaj-i-ams  of  difertnt 
settlements. 

Bell  that  a  sonless  Pathan  proprietor  of  the  Gurdaspur  tahsil  has 
by  custom  power  to  make  a  gift  of  nncestral  Una  in  favour  of  hil 
daughter's  son  in  presence  of  near  collaterals.    _ 

Further  apped     pom   the  decree  of  W 

Divisional  Judge,  Amritsar   Divine  M»  26th  Feb* 

1908. 

Gokal  Chand,  for  iespondents. 

The  judgmeut  of  the  Court  was  delivered  by— 
21th  Nov.  1909.  Sib     ARrnuR     Reid,   C.   J.-TW.     i.    nn     .ppal     under 

section  70  (I)  (6)  of  the  Courts  Act,  and  the  Bole 
question  for  consideration  is  whether  the  gift  by  Kima  of 
agricultural  laud  and  a  house  to  his  daughter's  sm,  Dos« 
Muhammad,  is  valid,  in  spite  of  the  existence  of  h;s  near 
collaterals.  Kima  is  so i  less  and  is  a  Pathan,  icsident  in  the 
Gurdaspur  district  and  tahsil.  Tho  Courts  below  hare  con- 
curred in  answering  the  question  in  the  affirmative,  folio 
the  Iihcaj-i-am  of  1865,  in  preference  to  the  Custimary  Law 
compiled    by    the     officer   in  ubseqne: 

ment.  The  riicuj-i-am  of  the  tahsil  allows  the  transfer  and 
is  corroborated  by  other  evidenoe  detailed  bj  the  lower  Appel- 
late Court. 

We  concur  with  the  Court  below  in  holding  that  the 
transfer  is  in  accordance  with  the  custom  which  governs  the 
family   of   the    donor,    and  we  dismiss  the  appe.il  with  costs. 

Appeal  dismissed. 
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Before  Eon.  Mr.  Justice  Rattigan  and  Hon. 
Mr.  Justice  Shah  Din. 

DULA  SINGH,— (Plaintiff),— APPELLANT, 

Versus 

DIAL  SINGH  AND  OTHERS,—  (Dkfendants),— 
RESPONDENTS. 

Civil  Appeal  No.  226  of  1909. 

Mortgage  by  conditional  sale  — Remedy  of  mortgagee  since  passing  of  Punjab 
Alienation  of  Land  Act,  XIII  of  1900,  vide  section  9  (2). 

Under  the  terms  of  a  mortgaged  deed,  by  way  of  conditional  sale,  the 
sole  remedy  of  the  mortgagee  for  the  enforcement  of  his  right  thereunder 
was  to  foreclose  under  Regulation  XVI I  of  1806.  Default  having  taken  place, 
the  mortgagee  took  proceedings  under  tho  Regulation,  but  infructuously, 
in  1*97  and  did  nothing  farther  till  19<07,  when  he  applied  to  the  Deputy 
Commissioner  for  relief  under  section  9  (2)  of  the  Punjab  Alienation  of 
Land  Act,  XIII  of  1900.  Tho  Deputy  Commissioner  thereon  offered  him 
a  farm  of  th<*  mortgaged  land  for  eight  years  which  the  mortgagee  refused, 
and  then  brought  a  suit  for  a  money-decree  against  the  mortgaged  land 
or  the  mortgagor  personally— 

Beld,  that  the  mortgagee  was  not  entitled  in  law  to  a  money-decree, 
inasmuch  a3  the  effect  of  the  Punjab  Alienation  of  Land  Act  was,  that 
the  particular  remsly  given  to  the  mortgagee  under  the  terms  of  his 
contract  has  beon  extinguished,  an!  another  remedy  substituted  in  lien 
thereof,  and  that  this  relief  was  in  the  circumstances  the  only  one  open  to  the 
mortgagee. 

Held  also,  that  the  Civil  Courts  had  no  jurisdiction  to  deal  with 
the  terms  offered  to  the  mortgagee  by  the  Deputy  Commissioner. 

Further  appeal  from  ths  decree  of  W.  D.  M.  Malan,  Esquire, 
A  iditional  Divisional  Judge,  Sialkot  Division,  dated  the 
17th  December  1908. 

Sheo  Narain,  for  appellant. 

Bliagwan  Das,  for  r-spondents. 

The  judgment  of  the  Coort  was  delivered  by— 

BattiGan,  J  —On  the  lOfci  February  1891  a  mortgage  by  way  30rfc  Nov.  1909. 
of  conditonal  sale  was  expected  in  favcur  of  plaintiff,  and  it  is 
ad.uitt-d  by  Mr.  Sh^o  Narain,  Lis  learned  pleader,  that  nnder 
the  terms  of  that  deed  the  sole  remedy,  given  to  plaintiff  for 
the  enforcement  of  Li-*  rights  thereunder,  was  fcu  proceed,  in  case 
of  default,  nnder  the  provisions  of  Regulation  XVII  of  1806. 
Default  seems  to  have  taken  pLce  and  plaiutiff   tojk  proceedings 
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under   the    Regulation,  bot    infructuously,  in   the    year    1897. 
Apparently    nothing    farther    was   done    by  plaintiff  to  enforce 
bis  rights   uuder    the  mortgage,   and  after  the  enactment  of  the 
Punjab  Alienation  of  Laud  Act,  1900,  he  found  himself  placed  in 
rather  a  difficult  position,     ilia  sole  remedy  under  the  terms  of 
the    mortgage-deed    was     gone,    inasmuch    as     the     conditional 
sale  clause    was,    by    the   provisions  of    that  Act,  rendered   null 
and  void.     Seeing  his  difficulty,  the  plaintiff  applied  in  19u7    to 
the   Deputy    Commissioner     for     relief,     under   section   9    (i) 
of  the  Act,  and  himself  requested  that  tbe  said  clause  should    be 
excised     from   the    mortgage-deed.     Tbis    was   done,     acd    the 
Deputy    Commissioner     by    order    dated    20th   January    1908, 
offered  him  a  farm    of    the   mortgaged    lands    for    a   period    of 
eight  years.     He  refused  this  offer  ani  thote*fter  brought  a  suit, 
in  which  he  claimed  three  alternative  reliefs,  viz.    (1)  possession 
as  owner  of  the  lands  ;  (2)  possession  thereof  as  mortgagee  ;   or 
(3)  a  money  decree  for  Ks.  2,500  again6t  the  mortga,^   1  lands  or 
the  person  of  the  mortgagor.     His  claim    has  been   thrown    out 
by  the  Courts  below,  and  he  has  now  preferred  a  farther   appeal 
to  this  Court.     At  the'hearing  before  us    Mr.  Sheo  N -train  quite 
frankly  and  rightly  admitted   that  plaintiff   conld   n  >t    p^sibly 
claim  either  tho  first  or  the   second    of    the   reliefs  above    men- 
tioned,  and  farther   that   he  was  at  bast  entitled  merely    to    a 
money -decree  for  Rs.  2,100,    this    bring    the   amount   which,  in 
the  learned  pleader's   opinion,  could  at  most  be  aRked  for.     The 
sole  question,  therefore,  which   we   have  to   docide,    is  whether 
plaintiff  is  in  law  eniitled  to  a  money   decree,  pure    and  simple, 
for  that  amount. 

In  our  opinion,  there  can  be  no  doabt  that  he  is  not. 
It  is  conceded  that,  uuder  the  terms  of  the  mortgage  the  s  >b 
remedy  given  to  th^  plaintiff  was  to  enforce  his  secaritv  by 
means  of  the  conditional  sale  clause.  This  remedy  was  ex- 
tinguished upon  the  enactment  of  the  Puujab  Alienation 
of  Land  Act. 

This  is  also  admitted,  but  Mr.  Sheo  Narain  contends,  that  once 
that  remedy  was  taken  away,  plaintiff  was  entit'el  to  fill  back 
upon  the  mortgagor's  promise  to  pay  the  debt  with  interest  and 
oompoand  interest.  Tho  learned  pleader  accepts  it  its  entirety 
the  ruling  of  their  Lordships  of  tho  Pi  ivy  Council  in  Kalka 
Singh  v.  Pa>as  Ram  {}),  but  he  contends  that  that  rulirg    ceases 
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to  operate  in  a  case  in  which  the  sole  remedy  given  by  the  contract 
between  the  parties  is  put  an  end  to  by  the  intervention  of 
the  legislator  e.  In  such  a  case,  lie  argues,  that  the  Courts  should 
imply  a  covenant  by  the  mortgagor  to  be  peisonally  liable  for 
the  debt,  and  in  support  of  this  contention  he  refers  to 
6ection  65  of  the  Indian  Contract  Act  and  to  section  68  of  the 
Transfer  of  Property  Act,  1882.  We  cannot  see  how  these 
provisions  help  his  client.  There  might  have  been  force  in  the 
argument,  had  not  the  legislature  made  special  provision  for 
cases  of  this  kind.  An  unfortunate  mortgagee  might  then 
havo  very  reasonably  relied  upoa  the  last  paragraph  of  section 
68  of  the  Transfer  of  Property  Act  as  embodyiug  a  sound  and 
equitable  principle  of  ordinary  justice.  But  the  legislature 
has  in  express  terms  provided  that  in  ca^es  of  this  kind  a 
mortgagee  who  is  deprived  of  the  security  given  to  him 
under  the  terms  of  his  contract,  shall  be  entitled  to  another 
security  in  lieu  thereof,  and  has  enacted  that  he  can,  in  such 
circumstances,  obtain  a  farm  of  the  mortgaged  premises  upon 
such  terms  as  the  Deputy  Commissioner  may,  within  the 
provisions  of  the  law,  see  fit  to  grant  him  (section  9  (2)  of 
the  said  Act).  A  particular  mortgagee  may  cousider  that  the 
form  offerad  to  hrn  is  nob  an  adequate  remedy,  but  that  is  a 
matter  with  which  the  civil  courts  have  no  authority  to 
deal.  In  the  present  case  it  was  plaintiff  himself  who  applied 
to  the  Deputy  Commissioner  foe  relief,  and  it  is  nob  contended 
that  he  has  been  entirely  deprived  of  relief.  On  the  contrary, 
it  is  admitted  that  a  farm  of  the  land  for  eight  years  was  cffeied 
him,  and  the  only  grievance  under  which  plaintiff  labours  is, 
that  in  his  opinion  this  remedy  or  relief  was  insufficient.  But 
with  this  aspect  of  the  cise  we  obviously  have  no  con» 
cern. 

As  matters   stand,  we    are  of    opinion,  that    the   effect  of 
legislation   in  such   matters  is,  that  the  particular  remedy  given 
to    the   mortgagee  uuder    the    terms    of    his   coutract    has    been 
extinguished   and   another  remedy  substituted  in   lieu    thereof. 
The  latter  remedy   is    specific,  and   the   principle  laid    down  by 
their   Loidship^    in   the    Calcutta  case    above  cited,   appears   to 
us   to   apply    as    much   to  it  as   to    other    cases.      Section   65 
of  the  Contract  Act  is  clearly  inapplicable,  for  it  oannot  possibly 
be  contended    that   the   mortgage   contract    has    become    void, 
because  the  legislature  has  thought  fit  to  intervene  and  to  substi- 
tute another  remedy  for  the  remedy  provided  for  in  the  mortgage 
deed.      The  mortgage  still  subsists,  and  it  is  because  it  dees  subsist 
that   the  Deputy   Commissioner  is    empowered  to  grant    relief 
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to   the   mortgagee    wben   conditional    sale   clause    is    no  longer 
of  any  use  to  him. 

Nor  again  can  this  case  hy  any  ftretch  of  language  be 
brought  •within  ihe  four  corners  of  Eection  68  of  the  Trans- 
fer of  Property  Act,  and  after  caiefully  reading  through  the 
provisions  of  that  section,  Mr.  Sheo  Narain  was  forced  to 
admit  that  the  present  case  could  not  fall  within  any  of  the 
clauses  of  that  section,  except  possibly  the  last  paragraph. 
But  even  that  provision  docs  not  help  him,  inasmuch  as 
the  Deputy  Commissioner,  acting  (as  he  is  empowered  to  act) 
on  behalf  of  the  mortgagor,  has  offered  the  plaintiff  a  security 
which  in  that  officer's  opini  >n  is  "  a  sufficient  security"  for 
the  debt.  We  cannot  Sie,  in  the  circumstances,  how  it  ie 
possible  for  the  Courts  to  accept  the  doctrine,  that  in  cases 
of  this  kind,  when  tho  solo  remedy  provided  in  the  contract 
is  extinguished,  owing  to  the  fact  that  by  leg'slative  enact- 
ment conditional  sale  clauses  are  no  longer  enforceable,  it  is 
open  to  the  Courts  to  hold  that  they  are  at  liberty  to  infer  a 
personal  covenant  to  pay  the  debt  on  the  part  of  the  mort- 
gagor. The  particular  and  special  remedy  given  in  the 
mortgage-deed  may  no  longer  exist,  but  there  is,  in  sub- 
stitution thereof,  another  special  remedy — that  is  the  remedy 
given  by  section  9  (2)  of  tho  Punjab  Alienation  of  Land  Act, — 
and  if  in  any  case  a  mortgagee  haa  no  other  enforceable  remedy 
open  to  him,  he  must  accept  the  legislative  remedy.  Of  course 
it  may  happen  that,  even  after  the  conditional  sale  clause 
is  eliminated,  the  mortgagee  has  by  express  agreement  between 
the  parties  another  remedy  on  the  contract  which  is  in  no 
way  impinged  upon  by  the  provisiouB  of  that  Act.  If  he  has,  he 
oan  of  course  enforce  it,     But  that  is  an  entirely  different  matter. 

In  the  case  before  us  the  contract  made  no  provisions  for 
any  such  other  remedy,  and  for  the  reasons  given,  we  cannot 
accept  the  argument  that  we  are  bound,  either  by  law  or 
equity,  to  infer  a  liability  upon  the  mortgagor  which  is  not 
imposed  upon  him  under  the  terms  of  his  contract  or  by 
legislative  enactment.  In  this  connection  we  might  refer,  by 
Way  of  analogy,  to  the  decision  of  the  Madras  High  Court 
in  Arumugam  v.  fiivagnctna  (}).  The  lower  Courts  were  right  in 
dismissing  plaintiff's   suit  and  we  reject  the  appeal  with  costs. 

Appeal  rejected. 
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No.  23- 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  Johnstone. 

RAM   KISHEN,— APPELLANT, 

Versut 
BELI  RAM,— RESPONDENT. 

Civil  Appeal  No.  1091  of  1908. 

Miner  and  guardian— A  ppointivent  of  guardian  of  person  of  a  minor** 
joint  Hindu  family — jointnes* — separation. 

Eeld,  following  Oharibullah  v.  Ehalak  Singh  (')  that  the  fact,  that  a 
Hindu  minor  and  his  uncle  are  joint  in  property  as  members  of  a  joint 
Hindu  family,  does  not  bar  the  appointment  of  a  third  person  as  guardian 
of  the  minor's  person,  but  does  bar  the  appointment  of  such  person  as  guardian 
of  the  minor's  property. 

Held  also,  that  the  fact  that  a  Hindu  minor  is  under  the  care  of  a  person 
cot  interested  as  an  heir  does  not  of  itself  terminate  the  relations  of  the 
minor  and  his  uncle  inter  se  as  members  of  a  joint  Hindu  family — and  that 
a  suit  by  the  uncle  against  the  minor,  to  establish  the  fact  that  a  mortgage 
transaction  effected  by  the  minor's  father  was  on  behalf  of  the  joint  family, 
do  es  not  effect  a  separation. 

Held  further,  that  there  is  no  inconsistency  in  a  guardian  of  the  minor's 
person  being  appointed  without  any  appointment  of  a  guardian  of  the  joint 
property,  of  which  he  is  a  coparcener  : — 

Appeal  from  the  order  of  J.  A.  Eoss,   Esquire,  District  Judge, 

Sialkot,  dated  the  30th  July  1908. 
Gobind  Das,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by— 

Sir  Arthur  Reid,  C.    J. — Tbe  questions   for  consideration     IBth  Dec.  1909. 
are  whether   the  minor  and  the  respondent — Beli  Ram — are  joint 
in  property  as  members   of  a   joint  Hindu  family,  and  whether 
this  fact,  if  established,   precludes  the  appoinment  of  a  guardian 
of  the  minor's  property. 

The  parties  are  admittedly  governed  by  Hindn  law,  and 
the  District  Judge  has  recorded  in  his  judgment  that  it  was 
admitted  that  the  property  of  the  minor  was  "  owned  jointly  " 
by  the  respondent,  and  no  attempt  was  made  to  deny  the 
respondent's  plleeation,  that  he  and  the  minor's  father  lived  to- 
gether until  the  father's  death  as  members  of  a  joint  Hinda 
family.     The  pleader  for    the  appellant  attempted   to  contend 
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that  the  property   of    the  minor  and  respondent    was  not  j  int, 
bat  we  cannot  allow  litigants  to   resile  in  thi3  Court  from  admis- 
sions of  fact,  made  by   them    below,    and  to   set  np  ca6Ca   which 
emanate  from  their   pleader's   brains  and  are  based  on   facts  not 
alleged  below. 

The  fact  that  the  minor  is  under  the  care  of  a  person  not 
interested  as  an  heir  in  his  death,  does  not  of  itself  terminate 
the  relations  of  the  minor  and  the  respondent  inter  se  as  mem- 
bers of  a  joint  family,  and  the  only  instance  cited  for  the  appel- 
lant of  a  coarse  of  conduct,  opposed  to  t.ho  existence  of  joiutness, 
is  a  snit  by  the  respondent  against  the  minor  for  possession  of 
half  of  some  property  mortgaged  to  Hari  Singh,  father  of  the 
minor.  It  is  a  fact,  that  individual  members  of  a  joint  Hinda 
family  frequently  hold  propprty  iu  whioh  the  other  members  of 
the  family  have  no  share,  and  a  suit  by  one  against  another 
based  on  the  allegatiou  that  an  acquisition  was  for  the  joint 
family  and  not  merely  for  the  member  in  whose  name  it  was 
recorded  does  not  effect  separation.  The  facts  iu  Bishen  Singh 
v.  Kishen  Chanel  (*),  cited  for  the  appellant,  differ  very 
materially  from  those  of  this  case,  the  plaintiff  therein  having 
claimed  as  eldest  sou  the  whole  of  his  father's  estate,  hia 
younger  brothers  being  defendants. 

The  judgment  followed  the  rule  laid  down  by  their  L">rd- 
ships  of  the  Privy  Council  in  Joy  JSarain  Girt  v.  Gtrish 
Ohunder  Myte  (2),  that  if  it  appears  that  the  plaintiff,  a  member 
of  a  joint  Hindu  family,  intended  by  bis  suit  to  obtain  the  share 
to  which  he  would  be  entitled  on  partition  and  the  decree  passed 
in  the  suit  assigns  him  that  share,  such  decree  d^es  in  fact  effect 
a  partition,  at  all  events  of  rights,  which  is  effectual  to  destroy 
the  joint  estate. 

Here  again  the  facts  differed  clearly  from  those  of  the  pre- 
sent case.  The  plaintiff  alleged  that  the  defendant  had  expelled 
him  from  the  joint  estate  and  refused  to  allow  him  anj  partici- 
pation of  the  j  >int  estate,  and  sued  for  recovery  of  possession  of 
bis  eight  anuas  share  of  all  the  joint  properties,  bsth  real  and 
personal,  with  mesne  profits  and  iulerest  from  the  date  of  dis- 
possession. 

The  intention  of  the  respondent  in  suing  the  minor  was,  in 
our  opinion,  to  establish  the  fact  that  the  mortgagt  transaction 
by  Hira  Lai  was  on  behalf  of    the   joint    family  of  which  he  and 
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Hira  Lai  were  members,  and  was  not  effected  with  money  belong- 
ing to  Hira  Lai  only.  Thac  suit  consequently  did  not,  in  oar 
opinion,  de-troy  the  joint  estate  or  indicate  any  iutention  to 
effect  partition,  and  the  only  proprietary  interest  of  the  minor  in 
the  property,  other  than  that  separately  acquired  by  his  father, 
is  as  coparcener  with  the  respondent  iu  joint  family  property. 
The  fir.>t  question  above  stated  must,  therefore,  be  decided  in  the 
affirmative  and  the  second,  following  the  judgment  of  their  Lord- 
ships of  the  Privy  Council  in  Gharib  Ullah  v.  Khalak  Singh  (}), 
also  iu  the  affirmative. 

As  ruled  by  Jenkins,  in  Biniaji  v.  Mathurabai  (2),  the 
status  of  tho  minor  places  no  difficulty  in  the  way  of  appointing 
a  guardian  of  the  person,  but  different  considerations  apply  to 
the  guardianship  of  property.  There  is,  therefore,  no  inconsis- 
tency in  a  guardian  of  the  minor's  person  being  appointed  with- 
out any  appointment  of  guardian  of  the  joint  property  of  which 
he  is  a  coparcener.     The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  24- 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Robertson. 

SHEIKH  FAZAL  ILAHI  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL,— 
^Defendant),— RESPONDENT. 

Civil  Appeal  No.  434  of  1908. 

Cantonments  Act,  Jill  of  1889,  section  4  (2) — power  of  Government  to 
define  the  limits  of  any  cantonment  so  as  to  extend  them— General  Clauses 
Act,  X  of  1897,  section  14. 

Beld,  that  looking  at  the  Act  as  a  whole,  the  word  "  define  "  in  section 
4  (2)  of  the  Cantonments  Act,  1889  must  be  construed  to  mean,  define  by  way 
of  extension  as  well  as  by  way  of  retrenchment,  and  that  under  section  14  of  the 
General  Clauses  Act,  1897,  such  power  can  be  exercised  from  time  to  time. 

Further  appea' from  the  decree  of  H.  Scott- Smith,  Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  the  3rd  January 
1908. 

Grey  and  Oertel,  for  appellants. 
Government  Advocate,  for  respondent. 
O  (1903)  I.  L.  R.  25  All.  407.  (?)  (1806;  /.  L.  B.  80  Bom.  152. 
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The  judgment  of  the  Court  was  delivered  by  — 
13th  Die  1909.  Robertson,  J. — The  facta  of  this  case  are  fully   set  forth    in 

the  judgments  of  the  lower  Courts,  but  we  think  it  best  very 
bliefly  to  set  them  forth  here. 

The  plaintiff  Fazal  Ilabi  owned  some  land  on   the  Peshawar 

road just  outside  the   Rawalpindi   Cantonment.     He  commence 

ed  to  build  on  that  land.  Notice  was  sent  to  him  by  the  Canton- 
ment authorities  to  desist.  This  of  course  was  ultra  tires,  a  fact 
eventually  recognized.  It  was  then  determined  to  bring  the 
area  in  question  within  the  limits  of  the  Rawalpindi  Cantonment. 
It  is  urged  now,  that  the  plaintiff  never  consentei  to  his  land 
being  brought  within  the  Cantonment ;  it  is  contended  however, 
inter  alia,  that  his  consent  was  not  necessary,  that,  as  we  are 
informed,  this  consent  is  stated  in  a  letter,  dated  11th  July  190C, 
from  the  Cantonmett  Magistrate  to  superior  authority  ;  this  con- 
sent is  set  forth,  in  the  letter,  dated  1 1th  September,  from  the 
Government  of  India,  which  sanctions  the  inclusion  of  this  land 
in  the  Cantonment,  and  it  is  said  that  the  owners  are  understood 
to  have  agreed  to  the  inclusion  of  this  land  in  the  Cantonment 
without  compensation.  It  is  strenuously  urged  here,  that  no  such 
consent  was  ever  given,  and  there  is  nothing  to  show  that  it  was. 
It  is  urged  further  that  the  absence  of  this  consent,  which  was 
made  a  condition  precedent  by  the  Government  of  India  in  their 
letter  of  the  11th  September  1900  to  the  Government  of  the 
Punjab,  not  haviog  been  given,  the  action  of  the  Punjab  Gov- 
ernment in  includiug  the  land  in  question  in  the  Rawalpindi 
Cantonment  and  issuing  the  NotiBeation  No.  01,  dated  12th 
February  1901,  was  ultra  vires. 

We  will  deal  with  this  point  at  once.  We  think  that  the 
letter  from  the  Government  of  India,  dated  11th  September 
1900,  in  the  Military  Department,  was  an  authorization  t->  the 
Punjab  Government,  under  section  4  of  the  Cantonments  Act,  to 
include  the  area  in  question  within  the  Cantonment.  We  do  not 
propose  to  follow  Mr.  Grey  as  to  his  criticism  of  the  language 
of  this  letter,  or  into  the  question  whether  or  not  it  was  based 
on  incorrect  information  as  tq  consent  or  other  matters.  If  there 
is  any  such  ground  of  complaint,  it  could  be  made  the  subject 
of  a  prayer  to  the  proper  authority.  The  Piinjtb  Government 
acted  under  the  orders  of  the  Government  of  India  in  the  matter, 
as  provided  by  law  in  hection  4  and  with  tie  motives  or  infor- 
mation, which  induced  those  authorities  to  act  as  they  did,  wo  are 
not  concerned.  A&  far  as  this  part  of  the  question  is  coucerned, 
their  action  cannot  be  said  to  have  been  ultra  vises,  aud  the 
Courts  would  have  no  ground  upon  which  to  interfere. 
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We  dow  come  to  a  larger  question  which,  we  are  told,  is  one 
of  considerable  importance,  and  it  is  this  : — 

Section  4  of  the  Cantonments  Act  runs  as  follows  : — 

"  (1)  The  Local  Government,  with  the  previous  sanction 
"  of  the  Governor-General  in  Council,  may,  by  notification  in 
"  the  official  Gazette,  declare  any  place  in  which  any  of  Her 
"  Majesty's  regular  forces  are  quartered  within  the  territories 
"administered  by  such  Government  to  be  a  Cantonment  for  the 
"  purposes  of  this  Act  and  of  all  other  Cnactments  for  the  time 
"  being  in  force,  and  may  withdraw  any  such  declaration. 

"  (2)  The  Local  Government,  with  the  like  sanction,  may, 
"  also  by  a  like  notification,  define  the  limits  of  any  cantonment 
"  for  the  like  purposes." 

Can  it  be  said  that  that  section  justifies  and  renders  legal 
the  extension  of  a  Cantonraeot  which  has  already  been  once  defined 
as  to  its  limits  so  as  to  include  new  land,  not  already  within  the 
defined  limits  ? 

Section  4  gives  the  power  (1)  to  declare  any  "place"  on 
which  any  of  His  Majesty's  regular  forces  are  quartered  to  be 
a  Cantonment. — (2)  to  define  the  limits  of  any  Cantonment 
section  2  provides  that  "  all  limits  defined  as  the  local  limits  of  a 
"  Cantonment  with  the  approval  of  the  Governor-General  or  Local 
11  Government  before  the  passiug  of  this  Act  shall  be  deemed  to 
"have  been  (respectively  made,  given,  imposed  and  published 
"  and)  defined,  under  this  Act." 

The  force  of  the  word  "  any  "  in  section  4  (2)  appears  to  us 
therefore  to  be  clear.  Any  new  Cantonment  notified  under 
section  4  or  any  old  Cantonment  not  already  "  defined  "  conld  be 
"  defined  "  by  the  Local  Government  under  section  4  (2).  Mr. 
Grey  contends  with  great  force  that  "  to  define  "  roeaDs  to  define 
once  for  all,  subject  to  revision  possibly  of  mistakes  in  the  original 
definition,  which  revision  might  be  covered  by  section  14  of  the 
General  Clauses  Act,  but  contends  that  "  define  "  cannot  by  any 
stretch  of  language  be  held  to  mean  also  "  extend  "  or  "  include.  " 
He  points  out  that  under  the  Municipal  Act  definite  powers  of 
extension  are  specifically  conferred,  and  that  there  is  a  careful 
procedure,  and  definite  restriction  laid  down  as  to  the  manner 
in  which  such  extension  shall  be  carried  out  as  provided  in 
sections  4,  194  and  195  of  the  Municipal  Act.  If,  he  argues,  ex- 
tension by  summary  process  were  intended,  it  would  have  been 
definitely  stated.     He  also  pointed  out  that   the   case  of   houses 
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arid  undesirable  tenements  cropping  up  on  tbe  limits  of  Canton- 
monts  is  fully  provided  for  by  section  28  of  the  Cantonments  Act, 
which  practically  enables  tbe  authorities,  to  put  in  force  as 
regards  such  area  all  the  powers  of  control  possessed  over  Can- 
tonment areas,  except  the  provisions  of  the  House  Accommodation 
Act,  which  is  tbe  crux  of  tbe  whole  matter. 

It  was  further  pointed  out  that  section  10  of  the  House 
Accommodation  Act  clearly  contemplate3,  that,  wben  an  extension 
has  been  made  of  any  Cantonment,  it  must  be  by  way  of  acquisi- 
tion of  land — section  10  (2)  provides  tbat  before  certain  action 
can  be  taken  in  regard  to  certain  matter,  a  report  must  bs  made 
as  to  whether  or  not  such  action  will  "  necessitate  the  acquistion 
of  land  at  some  future  time  for  the  extension  of  the  Can- 
tonment. 

This  is  the  only  definite  provision  brought  to  our  notice  in 
tbe  Cantonment  or  House  Accommodation  Act  regarding  the 
extension  of  a  Cantonment,  and  it  contemplates  such  extension, 
not  by  arbitrary  alteration  of  pre-existing  boundaries  under 
the  powor  giveu  to  deBue  such  boundaries,  but  by  the  acquisition 
of  land. 

For  the  respondent  the  learned  Government  Advocate,  whose 
contention  in  rcgatd  to  tbe  assent   of   the   Go\r  of   India 

having  bceu  giveu  we  have  accepted,  urged  that  the  words 
44 define "  in  section  4  (2)  covered  tbe  words  "include"  or 
"extend."  Tho  meaning  of  **  de6no  "  in  Webster's  Dicti< 
was  quoted  to  us  but  did  not  seem  to  us  to  assist  the  contention. 
The  foicc  of  the  word  "any  "  in  section  4  (2)  we  have  already 
discussed. 

We  have  considered  tbe  matter  very  carefully.  The  ques- 
tion whether  the  power  to  "  de6no"  given  by  section  4  (2)  of 
the  Cantonments  Act  iucludes  the  power  to  extend  under  that 
section  the  limits  of  a  Cautonment  by  tbe  incluaion  of  areas 
clearly  outside  the  limits  already  defined  is  not  an  easy  one. 

Many  of  the  arguments  put  forward  by  Mr.  Grey  must  bo 
admitted  to  have  great  force.  As  regards  the  extension  of 
municipal  limits,  however,  we  think  that  that  matter  stands  on 
different  gronnd  and  must  be  looked  upon  from  a  different  stand- 
point from  the  question  of  cxteuding  a  Cantonment,  as  it  is  quite 
clear  tbat  tbe  Legislatuie  deliberately  intended  to  give  much 
more  extensive  and  summary  powers,  as  we  should  naturally 
expect,  in  the  ouo  case  thau  in   tho  other.     We  are  not,  there- 
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fore,  pressed  by  the  argument  put  forward,  regarding  the  restric- 
ted  power  of  municipalities,  and  we  find  that  under  the  provisions 
of  section  4  (1)  this  area  could  certainly  have  been  notified 
as  a  Cantonment.  Under  that  clause  it  is  quite  clear  that  any 
reasonable  area  in  the  vicinity  of  which  troops  are  quartered  can 
be  gazetted  as  a  Cantonment.  It  could  not  possibly  be  contended 
that,  for  instance,  if  the  number  of  troops  quartered  within 
limits,  already  defined  as  a  Cantoument,  were  largely  increased 
so  as  to  require  a  greater  area  for  their  accommodation,  adjacent 
land  could  not  be  gazetted  under  section  4  (1),  even  though  the 
new  barracks  were  actually  built  within  the  old  area.  Seeing, 
therefore,  that  the  same  result  coull  certainly  have  been  attained 
by  a  notification  under  the  first  clause  of  section  4,  we  think  it 
would  b3  difficult  to  hold  that  it  could  nut  be  dorse  under  section 
4  (2).  The  word  "  define  "  taken  by  itself  may  not  in  ordinary 
parlance  cover  "  include  "  and  "  extend,"  but  looking  at  the  Act 
as  a  whole,  and  section  4  in  particular  us  a  whole,  we  think  the 
section  must  be  interpreted  to  give  the  power  taken  with  section 
14  of  the  General  Clauses  Act,  to  "define"  from  time  to  time 
and  such  power  infers  the  power  to  "  define  "  by  way  of  exten- 
sion, as  well  as  by  way  of  retrenchment.  If  the  indention  of  tho 
legislature  were  not  clear  from  the  rest  of  the  Act,  there  would 
be  more  force  in  regard  to  the  arguments  put  forward  in  regard 
to  section  4  alone  ;  but  we  do  not  think  it  is  the  correct  method 
of  interpretation  for  the  Courts  to  put  a  hypercritical  construc- 
tion upon  certain  espressious  in  an  Act,  where  the  meaning  is 
clearly  indicated  by  the  context  and  the  Act  as  a  whole. 

While  therefore  admitting  that  the  question  is  not  free 
from  difficulty,  we  hold  that  the  action  taken  in  including  the 
area  in  question  in  the  Rawalpindi  Cantonment,  cannot  be  held 
to  be  ultra  vires.  The  appeal  therefore  fails  and  dismissed 
with  costs. 


Appeal  dismissed. 
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No-  25. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge 
and  Eon.  Mr.  Justice  Johnstone. 

MUHAMMAD  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

LAKHAN— (Plaintiff)—  RESPONDENT. 

Civil  Appeal  No.  1262  of  1908. 

Custom— Alienation— Will  in  favour  of  daughter  and  son-in-latc— Khana- 
damad— Gujars  of  Gujrat  District. 

Ueld,  that  among  Qujurs  of  the  Gujrat  District  wills  in  favour  of 
daughters  and  their  husbands  are  valid  only,  if  the  latter  is  a  duly  appointed 
and  regularly  and  continuously  recognised  "  khanadamad  ''. 

Further  ayyeal  from  the  decree  of  Khan  Bahadur  Moulvx  Inam 
All,  Divisional  Judge,  Jhelam  Division,  dated  the  24th  August 
1908. 

Devi  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

11th  Dec.  1909.  Sik  Arthur  RtiD,  C.   J.— The   evidence  on  the   lecord  does 

not  justify  our  differing  from  the  concurrent  fiudings  of  the 
Courts  below  that  the  appellant  Muhammad  was  not  khana* 
damad  of  Makhan,  deceased  father  of  his  wifo  Mus.-ammat  Jiwani. 

Bholi  v.  Fakir  (.*),  cited  iu  the  admitting  order,  dealt  with 
Oujars  of  the  Gujar  Khan  tahsil  of  the  Rawalpindi  District,  and 
the  parties  to  this  appeal  are  Gujars  of  Gujrat. 

The  "  customary  law  "  of  the  Gujrat  District,  compiled  at 
the  settlement  of  1892  supports  at  page  8,  paragraph  16  the 
admission,  recorded  by  the  lower  Court,  '"  that  among  Gujars 
"  such  like  wills  are  valid  only  if  made  iu  favour  of  duly  appoint- 
"  ed  and  regularly  and  continuously  recognised  khanadamad," 
and  no  instance  opposed  to  the  rule  laid  down  in  the  "  cus- 
tomary law  "  has  been  cited.  The  appeal,  therefore,  fails  aud  is 
dismissed  with  costs. 

Appeal  dismissed. 
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No-  26- 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

RADHA  RAM  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

ANOKH  SINGH  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  1319  of  1907. 

Village— when  it  becomes  a  tmcn— mouza  Ron,  tahsil  8irsa,  district 
Eissar. 

Held,  that  the  village  Rori,  which  is  not  a  municipality  but  has  a  popula- 
tion of  about  3,300  and  comprises  about  600  houses,  is  not  a  town,  in  spite  of 
the  facts  that  40  or  50  of  the  houses  are  paU-a  and  that  10  or  12  of  the 
inhabitants  pay  income-tax. 

Further  appeal  from  the  decree  of  C.  E.  Atkins,  Esguire, 
DtvisionalJudye,  Ferozepore  Division,  dated  the  llth  April 
1907. 

Dnni  Chand,  for  appellants. 
Ganpat  Rai,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : 

Sib  Arthcr  Reid,  C.  J.— The  fiuding  of  the  lower  Appel-  10  th  J  any.  1910. 
late  Court  is  that  Rori  is  a  village,  and  I  see  no  reason  for  hold- 
ing that  this  finding  is  erroneous.  Rori  has  not  been  prescribed 
as  a  town  in  the  last  gazetteer  ;  it  is  not  and  was  not  at  the 
date  of  sale  a  municipality;  the  area  of  agricultural  land  is 
about  11,500  acres  for  a  population  all  told  of  about  3,300  •  the 
number  of  houses  is  about  600  and  the  area  of  agricultural  land 
per  house  is  about  20  acres. 

The  fact3  that  40  or  50  of  the  honses  are  pakka  and  that  10 
or  12  of  the  inhabitants  pay  income-tax,  do  uot  of  themselves 
justify  the  conclusion  that  Ror  i  is  a  town,  and  the  other  facts 
stated  above  indicate  that  it  is  a  village. 

For  these  reasons  no  cause  for  interference  under  section  70 
(1)  (o)  with  the  finding  on  remand  has  been  established,  and  on 
that  finding  the  appellant,  as  remarked  in  the  remand  order 
has  not  a  leg  to  stand  on. 

The  appeal  is  dismissal 

Appeal  dismissed. 
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No-  27- 

Before  Eon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge. 
RAM    CHAND—  (Defendant)— PFTITIONER, 
Versus 
RAM  SUKH  DAS— (Plaintiff)— RESPONDEAT. 

Civil  Revision  No.  2337  of  1907. 

Valuation  of  suit  for  possession  <f  immoveable  property  against  tenant- 
Suits  Valuation  Act,  VII  p/1887,  section  8— Court  Fees  Act,  VII  oflh70,*ection 
7Z/(c,c). 

Held,  that  under  section  7,  XI  (c,  c)  of  the  Court  Fees  Act,  VII  of  187 
(as  amended  hv  Act  VI  of  1905)  the  value  for  purposes  of  Court  fees  of  a  suit 
for  possession  of  immoveable  property  by  a  landlord  against  bis  tenant  is  a 
year's  rent,  and  following  Suhan  Lai  v.  Oulab  Mai  (')  the  value  of  the  suit 
for  purposes  of  jurisdiction  is  the  same. 

Application  under  section  70  (6)  of  Act  XVIll  of  1881  as    amended 

by  Act  XXV  of    1899,  for    revision  of  the    decree  of  C.  H. 

Atkins,  Esquire,  Division  il  Judge,   Ferozepore  Division,    dated 

the  Sth  June  1907. 

Broadway,  for  petitioner. 

Shadi  Lai,  for  respondent. 

The  judgment  of  the  learned  Judge  was  os  follows  : — 
KM  Jan  1910  Sir  Arthur  Reid,  C.    J.— I    fee   no   reason  for  interfeieuce. 

The  Courts  below  have  found  that  the  petitioner's  possession  \\;i> 
as  tenant,  and  Parsick  v.  Parsick  (-)  cited  for  him,  does  not 
help  him. 

Since   the   judgments  in    Soh'm    Lai  v.    Gulab   Med  (l)  aud 
Bam  Raj  Tewari  v.     Gimandan   Bhagat  (3)    were    delivered,  the 
O       t  Fees  Act  has  beeu    amended    by    the  euactment,  of  section 
7  XI  (c  c)     which   values  suits  for  the  recovery   of    immoveable 
property  from  a  tenant,  including  a  tenant  holding  over  aft E*  kite 
determination  of  a  tenancy,  according    to  the  amount   of  tho  rent 
payable  for  the   year    next  before    the   date   of    presenting    the 
nlaint.     On  the  findings  of  the  Courts  below  it  is  immaterial  that 
the  petitioner  denied  tho   existence  of  the  relation  of  landlord  and 
tenaut,  pleaded  that   ho  was  owner   of  the    property  in    suit  and 
set  up  adverse  possession.     These  pleas  were  found  to  bo   ground- 
less and  it  was   fouud  that  the  petitioner  was  a  tenant  who  had 
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held  over.  Section  7,  (XI)  of  the  Court  Fees  Act  is  not  one  of 
the  sections  or  sub-sections  exclnded  by  sectiou  8  of  the  Suits 
Valuation  Act  from  tho  tule,  that  the  value  as  determinable  for 
the  computation  of  Couit  fees  and  the  value  for  purposes  of 
jurisdiction  fliall  bo  the  same,  and  I  have  no  hesitation  in  fol- 
lowing Sohan  Lai  v.  Otdab  Mai  (*),  and  holding  that  the  value, 
as  against  the  petitioner,  is  the  rent  for  the  year  next  before  suit. 
This  rent  has  been  fixed  at  one  rupee  per  mensem,  and  is  in  any 
case  well  within  the  juiisdiction  of  a  Mu7isif  of  the  first  class. 

The  first  ground,  on  which  notice  was  issued,  therefore  fails, 
and  the  other  ground,  that  the  petitioner's  witnesses  for  whom 
process  fees  were  paid  were  not  examined,  was  apparently 
advisedly  not  pressed  in  the  Lower  Appellate  Court.  The  record 
indicates  that  many  adjournments  were  granted  between  the  31st 
October  and  tho  26th  February  to  enable  the  petitioner  to  produce 
his  witnesses,  and  that  be  was  responsilbe  for  their  not  being 
examined. 

The  application  is    dismissed   with  costs. 

Rtvision  rejected. 


No.  28. 
Before  Hun.  Mr.  Jicstice  Robertson. 

MUSSAMMAT  J1WANI  AND  OTHERS— (Defendants)- 
APPELLANTS, 


Versus 

NATHUMAL   AND   OTHERS-(Plalv) 

tiffs  and  {-  —RESPONDENTS. 

TULSI  DAS-(Oefesdant;, 


!- 


Civil  Appeal  No.   706  of  1909. 

Civil  Procedure  Code,  1882,  section  280 — Adjudication  on    merits — Limita- 
tion— Indian  Limitation  Act,  XV  of   1877,  article  11. 

N.  M.  in  execution  of  his  decree  against  T.  D.  attached  the  house  in 
dispute  on  20th  June  1902.  Mussammat  J.  and  L.  objected  to  attachment, 
an  enquiry  was  made  by  the  executing  Court,  and  on  14th  October  1903  in 
the  absence  of  the  decree-holder  an  ex  parte  order  releasing  the  house  was 
passed  in  the   following  words  :  "  Aj  digridar  hazer  nahin  hai,  misl  ijra  ba 
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"  adam  pairvi  dakhil  daftar  hui  hai,  lihaza  jaidad  makruka  waguzar  hoice, 
ilmisl  dakhil  daftar  ho."'  The  decree-holder  again  attached  the  house  in  the 
same  decree  on  4th  June  1907,  and  the  District  Judge  released  the  house 
on  the  ground  that  having  once  been  released  it  could  not  be  attached  again. 
Thereupon  the  decree-holder,  on  29th  August  1908  brought  the  present 
suit.  The  First  Court,  holding  the  suit  time-barred,  dismissed  it,  and  the 
Divisional  Judge  remanded  the  case  for  decision  on  the  merits,  being  of 
opinion,  that  the  order  of  14th  October  1903  was  not  one  under  section 
280  of  the  Civil  Procedure  Code,  1882,  inasmuch  as  it  was  ex  parte  and 
there  being  no  adjudication  on  the  merits.    On  appeal  to  the  Chief  Court — 

Held,  that  notwithstanding  the  wording  of  the  order,  dated  14th  October 
1903,  it  was  an  adjudication  on  the  merits  under  section  280,  Civil  Procedure 
Code,  1882,  inasmuch  as  the  objector  had  actually  produced  his  evidence, 
and  the  decree-holder  after  several  hearings  produced  none  and  absented 
himself  on  the  last  hearing,  and  that  consequently  the  suit  was  barred  under 
article  11,  schedule  II  of  the  Indian  Limitation  Act,  1877. 

Miscellaneous  appeal  from  the  order  of  G.  L.  Dundas,  Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  the  15th  March 
1909. 

Govind  Das,  for  appellants. 

Nanak  Chand,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

21  /  7)  r  1909  Robertson,  J. — I  think  it  must  be  held  in  this  case  that  the 

order  of  14th  October  1903  was  an  adjudication  on  the  merits  after 
an  investigation  under  section  280,  Civil  Procedure  Code.  None  of 
the  rulings  quoted  are  exactly  iu  point  ;  that  in  Bahim  Bux 
v.  Abdul  Kadir  (})  comes  nearest. 

In   this   case   the   objector  had  pat  in  an  objection  and  had 

actually   produced  his  witnesses.     Several    adjournments    were 

made  to   enable  the    decree-holder  to  produce  hie  evidence,  then 

there   was  an  adjournment   to   allow    of    proceedings  elsewhere 

being  concluded,  and  finally  the  case  was  decided  ex  parte   in  the 

absence   of  the   decree-holder,   but   after   he   had    bad    several 

opportunities   of  producing  his   evidence,   and   the  objector  had 

completed   his.     The    objector  is  not  to  be   denied  the   benefits 

of   an  adjudication  under  section  280,  because  the  decree-holder 

chose  to    absent    himself     and    never    produced    bis    evidence. 

Sajan    Bam  v.    Bam  Battan  (3)    is  not     in    conflict    with    this 

view.     In   that  case   the    objector   had    produced   no   evidence, 

and  did   not   appear,  letting  his  objection  slide.     He  was,  there- 
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fore,  very  mach  in  the  same  position  as  if  he  had  never  made 
any.  Here  he  persevered  with  it  and  produced  all  his  evidence  ; 
and  the  decree-holder,  after  several  hearings,  produced  none  and 
did  not  appear.  I  have  consulted  all  the  rulings  quoted*  and 
come  to  the  decision  that  the  order  of  14tb  October  1903  was  an 
order  under  section  280,  Civil  Procedure  Code.  There  was  an  in- 
vestigation ;  and  though  the  wording  of  the  order  does  not  discuss 
the  merits,  it  must  be  held,  inasmuch  as  the  decision  is  io 
favour  of  the  objection,  that  the  Coart  decided  that  the  claim  of 
the  objector  was  proved,  at  least  ia  the  abeseuce  of  the  opposite 
party  and  any  rebutting  evidence.  This  would  amount  to  an 
investigation  and  decision  on  the  merits  within  the  meaning 
of  the  dicta  of  their  Lordships  of  the  Privy  Council  in 
Sardhari  Lai  v.  Ambika  Per  shad  (9). 

This  suit  is  consequently  time-barred.  I  accept  the  appeal 
and  dismiss  the  suit  with  costs  throughout — judgment  announc- 
ed. 

Appeal  accepted, 


No.  29. 
Before  Hon.  Mr.  Justice  Johnstone. 

SHAHZADA  SURAYA  JAH-( Plaintiff)— PETITIONER, 

Versus 
AZIM  AND  OTHERS -(Defendants)— RESPONDENTS. 
Civil  Revision    No.  548  of  1909. 

Absentee — Joint  holding — Abandonment — Adverse  possession — Indian 
Limitation  Act,  X V  of  1877,  section  28,  articles  142  and  144 — Propositions 
applicable  in  such  cases. 

PlaintiS  sued  to  recover  certain  shares  in  a  joint  holding  from  defendants, 
■who  had  been  absent  and  whose  ancestors  had  been  absent  from  the  village 
for  a  very  long  period,  alleging  that  defendants  had  returned  lately  and 
taken  possession  of  the  shares,  the  right  to  which  had  lapsed  through  long 
dispossession. 

Held,  that  in  such  a  case  the  circumstances  and  especially  the  long 
silence  and  inaction  of  defendants  and  their  ancestors,  are  evidence  of  aban- 
donment, and  therefore  the  possession  of  defendants  and  their  ancestors 
ceased  when  they  letf  the  village  and  ceased  to  take    a  share  of  the  profits 

(>)   (1905)  I.  L.  R.  32  Cal.  537.  (b>  (1898;  I   L.  R.  22  Bom.  875 
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*  Rahim    Buz    v 
Abdul       Kadir     (l) 
Maghar  Mai  v.   Jot 
Ram  (*),  Snjan   Rom 
V.    Ram   Rattan   (3), 
Coatas      v.       Kashi 
Ram     (*),  Karsan  V. 
Ganpat     Ram       (s\ 
Lachmi    Naraen    v, 
H.C.  Martindell  («), 
Oayadin      v.      Afus- 
sammat    Baij  Nat  hi 
{'),     Chiman       Lai 
Balabhai     v.     N  C 
ilacleod  (") 
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and  so  forth.  Hence,  inasmuch  as  limitation  began  to  run  against  defend- 
ants more  than  12  years  before  suit,  their  rights  are  under  article  142  of 
the  Indian  Limitation  Act  extinct,  and  plaintiff's  claim  must  be  decreed. 

[  The  judgment  also  lays  down  certain  propositions  applicable  in  such 
cases.  ] 

Application  tinder  section  70  (a)  and  (o)  of  Act  XVIII  of 
15:84  for  revision  of  the  decree  of  A.  E.  Martineau,  Esquire, 
DivisionalJudge,  Delhi  Division,  dated  the  loth  August  1908. 

Nanalc  Chand,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

\0thJan.   1910.  Johnstone,  J. — This  revision  case   along  with  Nos.   416  and 

549  and  another  case,  in  which  notice  has  not  been  served  on 
respondents,  and  which  I  have  postponed  to  a  fresh  date,  have 
all  been  admitted  on  the  same  point  of  limitation.  Plaintiff's 
case  was  that  the  defendants,  who  had  been  absent  and  whose 
ancestors  bad  been  absent  from  the  village  for  a  very  long 
period,  had  returned  lately  and  taken  possession  of  certain  shares 
of  the  village  lands,  the  right  to  which  had  lapsed  through  Jong 
discontinuance  of  possession.  The  First  Court  held  that  the 
whole  village  being  one  khata,  in  which  plaintiff  and  his 
ancestors  and  defendants  and  their  ancestors  were  joint  sharers, 
the  popsessiou  of  plaintiff  during  the  absence  of  defendants  and 
their  aucestors  was  not  adverse  possession,  and  so  it  dismissed 
the  suit. 

The  Lower  Appellate  Court,  on  appeal  by  plaintiff,  observed 
that  the  question  was,  whether  defendants  had  lost  their  rights 
in  the  disputed  land  "  by  abandonment  and  by  the  plaintifl's 
"adverse  possession."  Then  the  Court  remarked  that,  inas- 
much as  plaintiff  was  a  co-sharer  in  this  bil-ij-mal  village, 
t hares  in  which  are  in  dispute,  plaintiff's  possession  was  not 
adverse  unless  he  manifested  an  intention  to  set  himself  up  as 
sole  proprietor  ;  and  it  went  on  to  point  out,  with  advertence  to 
Gobind  Loll  Seal  v.  Debewlro  Nath  Mullick  (*),  that  where  the 
occupier's  possession  is  permissive,  the  owner  cannot  be  said  to 
have  discontinued  possession  or  to  have  been  dispossessed.  Lastly 
it  laid  it  down,  relying  on  Sain  Ditta  v.  Ghulaman  (2),  that 
even  if  the  absentees  abandoned  the  land,  they  have  not  lost  their 
rights,  unless  their  rights  have  been  extinguished  by  the  opera- 
tion of  the  law  of  limitation. 

0)  (1880)  I.  L.  B.  6  Cal.  34.  (')     85  P.  B.  1891,  F.  B. 
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Here  plaintiff's  learned  counsel  refers  me  to  articles  142  and 
144,  schedule  II,  Limitation  Act,  1877,  Sawab  Mahomed  Amanulla 
Khan  v.  Badan  Sing  (*),  Jodha  v.  Dhani  Ram  (-),  Dhan  Singh 
v.  Ear  Sarain  {?). 

In  the  first  of  these  rulings,  it  was  laid  down — 
(a)  that,  when  article  142  applies,  it  is  unnecessary  to  go  intj 
the  question  of  adverse  possession  of  the  actual  occupiers  ; 

(o)  that  when  at  settlement  plaintiff's  title  is  recognised, 
but  he,  not  being  in  actual  possession,  refuses  to  engage  fcr  the 
land-revenue,  and  so  Government  makes  the  settlement  with  the 
defendants  co-sharers,  dispossession  or  discontinuance  of  posses- 
sion takes  place  on  date  of  refusal  so  to  engage.  The  idea  of 
course  is,  that  until  that  refusal  the  possession  of  defendants. 
was  possession  of  plaintiff,  their  co-sharer.  Sain  Ditta  v. 
Ghulaman  (4)  is  a  Full  Bench  case  of  the  Chief  Court.  Thoucrh 
the  learned  Judges  put  the  point  in  different  ways,  the  head-note 
fairly  states  their  views  thus — 

"  An  owner  of  land  who  has  abandoned  it  within  12  years 
"previously  to  the  institution  by  him  of  a  suit  for  possession 
"  thereof,  does  not,  by  such  mere  act  of  abandonment,  lose  his 
•'  proprietary  rights.  His  title  will  prevail,  provided  that  it  has 
"  not  been  extinguished  by  the  operation  of  the  law  of  limita- 
"  tion." 

In  discussing  tbe  case  Stogdon,  J.  defined  abandonment  as 
applied  to  absentee  cases  in  the  Punjab,  "  as  an  intentional  qnit- 
"  ting  of  possession  by  the  proprietor,  coupled  with  an  intention 
"  not  to  resume  it."  And  he  explains  that,  apart  from  the 
law  of  limitation,  an  absentee  proprietor,  who  has  abandoned 
his  land,  cannot  be  deprived  of  his  title  to  recover  it  except  by 
some  act  of  his,  whi^h  would  operate  as  on  estoppel  ;  and 
Bullock,  J.    puts  the  matter  in  much  the  same  way. 

In  Jodha  v.  Dhani  Earn  (2)  it  was  ruled  that,  where  plain- 
tiff's father  left  the  village  30  years  before  suit,  and  neither  he 
Dor  plaintiff  made  any  claim  to  the  land  or  interested  themselves 
in  it  for  all  that  time,  there  was  a  clear  abandonment.  This  was 
a  single  Judge  case,  and  the  property  was  a  share  in  a  khata  in 
which  the  other  co-sharers  were  the  defendants. 

In  Dhan  Singh  v.  Har  Narain  (3)  a  Division  Bench  ruled 
that  an  entry  in   the    record  of   rights  providing,  that    when  the 
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plaintiffs-absentees  (who  left  their  land  20  years  previously 
without  making  any  Arrangements  for  the  payment  of  the  revenue) 
return  and  want  the  land,  they  can  take  it  back,  does  not 
constitute  a  trust,  antedating  to  the  original  abandonment  by 
the  plaintiffs,  and  that  the  plaintiffs,  having  failed  to  prove 
that  during  the  last,  40  ypars  they  have  had  any  ennection 
with  the  land  or  shared  its  profits,  the  respondents  have  acquired 
title  by  adverse  possession.  It  is  not  stated  whether  the 
property  was  a  share  in  land  in  which  defendants  were  al-o 
co-sharers  or    not. 

The  Calcutta  ruling  quoted  by  the  Lower  Appellate  Court 
seems  to  me  of  little  use  here,  but,  after  a  careful  consider- 
ation of  the  articles  142  and  144  afnesiid  and  of  the  other 
authorities  quoted,  I  think  the  following  propositions  are  sound, 
namely, — 

(a)     Possession  may  be  either  actual  or  constructive. 
(6)     While  either  kiud  of  possesion    exists  in  the  proprietor, 
time  does  not  begin  to  run  against  him. 

(c)  Where  one  co-sharer  holds  the  share  of  another  co- 
sharer  who  had  simply  ceased  to  hold  actual  possession,  the 
holder's  possession  implies  constructive  possession  by  the  proprie- 
tor. 

(d)  Where  the  absentee  has  "  abandoned  "  posbession  in 
the  Sense  explained  by  Stogdon,  J.  in  Sain  Vitta  v.  Ghnlaman  (J) 
it  is  impossible  to  talk  of  the  co-sharer's  possession  of  the 
renouncing  person's  share  as  being  possession  on  behalf  of  the 
latter.  [  This  is  where  both  the  Lower  Courts  have  gone 
wrong.] 

(e)  In  a  case  like  the  present,  the  circumstances  and 
especially  the  long  silence  and  iuaction  of  defendants  and  their 
ancestors,  are  evidence  of  "  abandonment  "  ;  and  therefore  the 
possession  of  defendants  and  their  ancestors  ceased  when  they 
left  the  village  and  ceased  to  take  a  share  of  the  profits  and 
so  forth.  Hence,  inasmuch  as  limitation  began  to  run  against 
defendants  more  than  12  years  before  suit,  their  rights  are 
under  article  142  aforesaid  extinct.  Had  they  sued  within  12 
years  of  the  "  abandonment"  they  would  have  recovered  (Sain 
Ditta  v.  Gludaman)  (})  notwithstanding  the  "  abandonment  ", 
but  at  the  end  of  12  years  all  their  rights  were  lost  (section 
28,  Limitation  Act,  1877).     I  may  note  here  that  the  defendants 

0)  85  P.  B.    1892,  F.  B, 
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present  here  stoutly  denied  that  either  they  or  their  fathers 
had  ever  been  absentees  at  all  ;  bat  the  evidence  on  this  point 
is  too  strong  to  be  overthrown  by  mere  assertions  at  this 
stage. 

For  these  reasons,  I  mast  find  that  plaintiff  is  entitled  to 
his  decree  in  all  three  ca^es,  ani  I  accept  these  revisions  and 
decree  all  three  suits.  Considering  all  the  circumstances  I  think 
the  parties  should  bear  their  own  costs,  and  I  order  accord- 
ingly. 

Revision  accepted, 


No-  30 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

SARDUL  SINGH  AND  OTHERS— (Defin-pants)— 

APPELLANTS, 

Versus 

KARM  SINGH  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  1250  of  1907. 

Eindu  law— Succession — Tarkluns  of  Amritsar    city — Custom. 

Eeld,  that  Hindu  non-agriculturi3t9  residing  in  a  city  are,  in  the 
absence  of  proof  of  a  custom  by  specifio  instances  modifying  Hindu  law,  pre- 
sumably governed  by  that  law,  and  that  among  Hindu  Tarlhans  of  the 
Amritsar  city,  a  grandnephew  as  a  sapinda  succeeds  in  preference  to  a  great- 
grandnephew  and  to  the  widow  of  a  sapinda,  whose  husband  pre-deceased 
the  widcw  of  the  last  male  owner. 

Further   appeal  from    the    decree   of     Major    A.    A.     Irvine, 
Divisional  Judje,    Anritsar  Division,  >lated  the  \8th  March  1907, 
Mohammad  Shafi,  for  appellants. 
Shadi  Lai,  for  respondents. 

The  jadgmont  of  the  learned  Judge  wa9  as  follows  : — 

Sir  Arthur  Reid,  C.  J. — The  question  for  consideration  is  28th  Jan.  1910. 
whether  some  of  the  parties,  Tarkhans  of  Amritsar  city,  are 
governed  by  Hindu  law  only,  or  whether  the  effect  of  that  law 
npon  them  is  modified  by  custom  entitling  Sardul  Singh,  who 
was  not  a  sapinda  of  the  last  male  owner,  or  Mussammat  Bhani, 
widow  of  a  sapinda  who  pre-deceased  the  widow  of  the  last 
male  owner,  to  a  share  in  the  property  in  suit. 

Counael  for  the  appellants  h\s  citel    several  cases  in    which 
was  ruled   that    various    members    of    tribes,    not     ordinarily 
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governed  by  agricultural  custom,  were  governed  by  custom 
at  variance  with  their  personal  Jaw,  e.g.,  Kirpa  Bam  r.  Jawahir 
Singh  (l),  Bam  Bitta  v.  Bishen  (2),  Maya  Dai  v.  Bishen  Das  ('), 
Abnashi  Bam  v.  Mul  Chand  (*),  Nur  Muhammad  v.  Lai  (k), 
Fitambar  v.  Ganesha   Ban  (e),  Mehtab-ud-din  v.  Abdullah  (7). 

No  authority  actually  in  point  has  been  cited  for  the  appel- 
lants and  Daya  Bam  v.  Sohel  Singh  (8)  does  not  help  them,  in 
the  absence  of  evidence  of  epecific  instances  modifying  Hindu 
law,  which  presumably  governs  Hindu  non-agriculturisti 
residing  in  a  city. 

The  plea  that  the  plaintiff-respondent,  Jawahir,  admitted 
that  ho  was  governed  by  custom,  has  no  force.  It  is  based  on  a 
notice  written  for  Jawahir  by  a  clerk  who  apparently  thought 
he  know  more  kw  than  he  actaally  knew. 

I  concur  with  the  Courts  below  in  holding  that  the  appel- 
lants are  not  eutitled  to  any  part  of  the  property  in  suit,  and  I 
dismiss  the  appeal  with  costs. 


No-  31- 

Before  Eon.  Sir  Arthur  Reil,  Kt.,  Chief  Judge. 
MUHAMMAD  HUSSA1N— (Pr.AivniF)— PETITIONER. 

Versus 

MUHAMMAD  AND  MUSSAMMAT   BHOLI— (DErKNDANTs)-i 

RESPONDENTS. 

Civil  Revibi  m  No.  510  of  1910. 

Custom — Alisnation — Uijt     to     married     daughter,    whose    husband     is 
khanadam&d,  valid  as   against   collaterals—  Kahu-ts,  nuuza    Thirpal,      tahsil 
Chikwal,  district  Jhelam. 

Held,  that  among  Kahuts  of  mauza  Thirpal,  tahsil  Chakwal,  district 
Jhelam,  a  gift  by  a  father  to  his  marrie  daughter,  who  has  never  left  her 
father's  houso  and  whose  husband  is  lhanadamad,  is  valid  against  collaterals 
of  the  father. 

Petition  fo>  revision  under  section  70    (a)  and  (b)  of  Act  XVIII  of 
1884  from   the   decree   of   Captain   J.    Fritelle,   Additional 
Divisional  Judge,  Jhelam  Division,  dated  bth  July  1909. 
Duni  Chand,  for  petitioner. 
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The  judgment  of  the  learned  Judge  was  as  follows  :— 

Sir  Arihur  Reid,  C.J. — I  see  no  reason  for  interference.  5^  ^t  »  nin 
The  Courts  below  have  found  that  a  gift  by  a  father  to  Lis 
married  daughter,  who  has  never  left  her  father's  house  and 
whose  husband  is  khanadamad,  is  valid  against  collaterals  of 
the  father.  The  parties  are  Kahuts  of  Thirpal  in  the  Chakwal 
tahsil,  Jhelam. 

The  entry  in  the  Biivaj-i-am  that  a  Kahut  can  make  a  gift 
t>  his  daughter,  has  been  supported  by  five  instances,  and  Wali 
Bad  7.  Ala  Dai  (i),  with  the  case  cited  therein,  is  in  point, 
while  the  Customary  law  of  the  Jhelam  District  at  page  XXII, 
Appendix  II,  Part  X,  cites  two  instances  of  gift  to  a  stranger  in 
the  presence  of  collaterals  from  this  very  village. 

I  concur  in  the  decision  of  the  Courts  below,  and  reject  this 
application. 

Revision  rejected. 


No.  32. 

Before  Hon.  Sir  Arthur  Reid,  KL,  Chief  Judge  and  Hon. 

Mr.  Justice  Chevis. 

BAHADUR  SHAH— (Defendant)— APPELLANT, 

Versus 

RAM  SINGH  AND  OTHEaS-(PLAiNTim) 


AND 


►  RESPONDENTS. 


MUSSAMMAT    MUHAMMAD  NISHAN- 

(DEKENDiNT). — 

Civil  Appeal  No.  652  of  1909. 
Estoppel— Civil    Procedure     Code,  Act  XlV  of  1882,  sections  13  and  43- 
Merger  of  mortgage    in    previous   money    decree- Cause  of  action— Relation, 
ship   of  landlord   and  tenant-Jurisdiction  of  Civil   Court- Appeal    under- 
sechon  70  (1)  (6)— Findings  of  fact. 

In  1888  B.S.,  a  usufructuary  mortgagee,  sub-mortgaged  his  rights 
to  G.  S.,  the  terms  being  that  the  latter  should  be  put  into  pos«ession  and 
that  the  former  should  be  personally  liable  for  the  mortgage-money  In 
1900  G.  S.  sued  for  principal  and  interest,  alleging  that  he  had  never  been 
put  into  possession  and  obtained  a  decree  for  the  principal  only  against 
toe  property  mortgaged,  as  according  to  the  statement  of  B  S  (the 
defendant),  G.  S.  had  been  holding  possession.  This  decree  wa,  affirmed 
•n  appeal  in  1901,  but  in  consequence  of  the  enactment  of  the  Land 
^nation  Act,  XIII  of  1900,   G.  S.  did    not   execute  his  decree,  and   in 
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1907    he     brought   the  preseDt    suit   for  possession  on  the  ground   that 
B.  S.  had    denied    his  title  in  1905,  The  Lower  Courts    found  that  G.  S. 
had    constructive  possession  of  the  land    till  1905,   and   tbat  there  was  no 
n«w  agreement  between  the  parties  in  1901  and  decreed  plaintiff's  claim. 

Beld,  that  as  the  value   of  the  suit  and  appeal  for  purposes  of  jurisdiction 
was  less  than  Rs.  1,000    no  further  appeal  lay,    and  the  Lower   Appellate 
Court's    findings    of   fact    could  not  be  impugned — 

Held  also,  that— 

(1)  G.  S.'s  allegations  in  the  forrrer  suit  did  not  estop  him  from  alleging 
in  the  present  suit  that  he  was  in  possession  of  the  property  up  to  within 
12  years  of  the  present  suit ; 

(2)  the  suit  was  within  limitation  ; 

(3)  neither  section  13  nor  section  43  of  the  Civil  Procedure  Code,  Act 
XIV  of  1882,  was  a  bar  to  the  suit ; 

(4)  the  mortgage  did  not  merge  in  the  decree  obtained  by  G.  S. 
in  1900,  and  a  cause  of  action  on  the  mortgage  survived  ;  and 

(5)  the  facts  found  did  not  establish  the  relation  of  landlord  and 
tenant  between  the  parties  and  the  Civil  Courts  consequently  had  juris- 
diction. 

Further  appeal  from  the  decree  of  C.  L.  Dundas,  Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  the  8th  Mjreh 
1909. 

Muhammad  Jqbal,  for  appellant. 

Govind  Das,  for  pliintiffs-respondents. 

The  judgment  of  tho    Court  was  delvered  by— 

iClhFb   1910  Sir  AriHDb   Rfid,  C.  J. — A   preliminary   objection,   that   no 

further  appeal  lay,  the  value  of  the  suit  and  appeal  for  purposes 
of  jurisdiction  being  less  tbau  Rs.  1,000,  and  the  Courts  below 
haying  concurred,  vrasinot  seriously  contested  and  was  allowed,  24 
P.  R.  (Full  Bench)  1903  not  being  o(  any  assistance  to  the 
appellant. 

The  appeal  was,  tnerefoie,  treated    as  having  been  admitted 
nnder  section  70  (1)  (fc)  of  the  Courts  Ac*,  the  Lower  Appellate 
Couit's  fiudings  of  fact  being  final. 

These  findii  gs  aie  not  as  clear  as  the  findings  of  the 
Court  of  Fiist  In&tauce,  and,  as  the  Lower  Appellate  Court 
concurred  with  the  Couit  of  Fiist  Instance,  the  findings  of  the 
latter  Court  may  be  used  to  supplement  those  on  which  the 
law  applicable  had  to  be  considered. 

The  findings  are,  (1)  that  Bahadur  Shah,  a  usufructuary 
mortgagee,  sub-mortgaged  to  Gurmukh  Singh  in  August  1S8S, 
ihe  teims  being  that  the  latter   should   be    put  into   possession, 
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and  that  the  f^riner  should  be  personally  liable  for  tie  mort- 
gage-money ;  (2)  thai  in  August  1900,  within  limitation, 
Gurmukh  Singh  sued  for  the  principal  and  interest  alleging 
that  he  had  never  been  put  into  possession  ;  (3)  that  Guimukh 
Singh  obtained  a  decree  for  the  principal  against  the  property 
mortgaged,  (4)  tbflt  Gurmukh  Singh's  appeal  against  so  much 
of  the  decree,  as  discissed  the  suit  for  interest,  was  dismissed, 
(c)  that  in  consequence  of  the  enactment  of  the  Land  Alienation 
Act  Gurmukh  Singh  did  not  execute  his  decree  ;  (C)  that 
Garmakh  Singh  had  obtained  constructive  rossession  of  the 
property  mortgaged  through  tenants,  and  that  such  possession 
continued  till  11-05,  when  Bahadur  Shah  denied  bis  title  ;  (7) 
that  there  was  not  a  new  agreement  between  the  parties  in    1901. 

On  those  findings  we  are  satisfied  (1)  that  Gurmukh 
Singh's  allegations  in  the  suit  of  1900  do  not  estop  him  from 
alleging  in  this  suit  that  he  was  in  possession  of  the  property 
up  to  within  12  years  of  the  piesent  suit  ;  (2)  that  the  suit  is 
within  limitation.  Connsel  for  the  appellant  cited  variou  s 
reported  rulings  and  dicta  in  Gbose  on  Mortgages  for  the 
proposition  that  section  43  of  the  Code  of  Civil  Procedure 
barred  the  present  suit,  the  plaintiffs-respondents  having  sued 
in  1900  for  recovery  of  the  mortgage-money  without  suing  for 
possession,  but  these  authorities  are  not  actually  in  conflict  with 
Ganda  Mai  v.  NanakChand  (T),  Vussammat  Prab  Devi  v.  llarkishen 
Da#(2),  Bhola  Singh  v.  Gwdit  Singh  (*),  Iiaja  Bikrama  Singh 
v.  Prab  Dial  (*)  and  Veerdna  Filial  v.  Huthvkumara  Amry  (5), 
which  are  ample  authority  for  holding  that  section  43  was  not  a 
bar  to  the  suit. 

The  proposition  that  fection  J3  of  the  Code  was  a  bar  to 
the  suit  is  equally  untenable,  as  is  the  proposition  that  the 
mortgage  merged  in  the  decree  obtained  by  the  respondents 
in  1900,  and  that  no  cause  of  action  on  the  mortgage  sorvived. 

The  question  of  the  status  of  the  parties  and  the  jurisdic- 
tion of  the    Civil  Courts  presents  more  difficulty. 

The  Court  of  First  Instance  found  that  the  land  was 
cultivated  by  tenant  ;  that  the  appellant  wa?  a  lambardar  ;  that 
he  agreed  to  realise  the  produce  from  the  tenants  and  to  make 
over  i he  surplus,  after  payment  ©f  Government  revenue  to  the 
mortgagee  ;  and  that  he  was  consequently  the  mortgagee's  agent. 
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These  findings  were  not  attacked  in  the  memorandum  of 
appeal  below  and  may  be  treated  as  having  been  accepted  by 
the  Lower  Appellate  Court. 

The  cause  of  action  was  the  deoi»l  of  the  mortgagee's  right 
to  possession  and  the  assertion  of  the  title  of  the  appellant  to 
possession  through  the'  subsisting  tenants.  The  facts  found  do 
not,  in  our  opinion,  establish  the  relation  of  landlord  and  tenant 
between  the  parties.  The  point  was  not  taken  in  the  memoran- 
dum of  appeal  in  thii  Court  and  no  authority  against  the 
jurisdiction  of  the  Civil  Court  was  cited,  but  we  have  considered 
the  point  inasmuch  as  it  is  one  of  jurisdiction. 

The  appeal  fails  and  is  dismissed  with  costs. 


No-  33- 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and 

Eon.  Mr.   Juttice  Johnstone. 

HAZARA  SINGH— (Plaintiff)— APPELLANT, 

Versus 

GANDA  AND  OTHERS -(Defindints)— RESPONDENTS. 

Civil  Appeal  No.  595  of  1909. 

Pre-emption— Sale  by  Jat  Sikh  of  a  plot  of  land  to  an  Indian  Chriitian 
for  the  purpose  of  building  a  Christian  Church  or  School — Fre-emptor  not 
oound  to  carry  out  such  purpose. 

Held,  that  when  a  plot  of  land  i9  sold  by  a  Jat  Sikh  to  a  Native  Christian 
and  the  deed  of  sale  states,  that  it  is  purchased  by  the  latter  for  the  purpose 
of  erecting  a  Christian  Church  or  School  without  any  stipulation  for 
avoidance  of  the  sale  if  no  such  building  is  erected,  a  pre-emptor  can  take 
over  the  bargain  without  agreeing  to  erect  such  a  building  and  the  principle 
laid  down  in  Buldeo  Das  v.  Piare  Lai  (l)  does  not  apply  to  such  a  sale. 

Further  appeal  from  the  decree  of  Major  Q.  C.  Beadon,  Divisional 
Judge,  Hoshiarpur  Division,  dated  the  26th  November  1908. 

Ish war  Das,  for  appellant. 

Otrtel,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

%'lnd  Dec.  1909.  Johnstone,  J. — The  so'e  question  in  this   case  is  whether  a 

suit  for  pre-emption  lies  upon  a  sale  of  a  plot  of  land  by  a  Jat 
Sikh  to  an  Indian  Christian,  stated  in  the  deed  to  be  purchased 
by    thft   latter  for  the  purpose  of  building  a  Christian  Church  or 
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School,  the  sale  being   followed  by   the   immediate    erection   on 
the  land  of  a  kotha  in  which  a  cross  was   set  np  P 

Under  the  statute  law  contained  ia  Punjab  Act  II  ol  1905 
a  suit  for  pre-emption  would  certainly  lie.  In  section  13  (2) 
of  tbat  Act  certain  buildings  are  exempted  from  tbe  law  of  pre- 
emption ;  but  there  is  no  statutory  exemption  for  land  sold  for 
the  purpose  of  constructing  such  a  building  ;  and  therefore  if 
there  is  any  bar  at  all,  it  mast  be  sought  for  elsewhere. 

The  first  Court  followed  Baldeo  Dast  v.  Tiart  Lai  (*)  (or  what 
it  understood  as  the  principle  of  that  ruling)  and  dismissed  the 
suit ;  and  the  Lower  Appellate  Court  took  the  same  view;  but 
we  are  inclined  to  think  that  authority  distinguishable.  The 
learned  counsel  for  the  appellant  impugns  the  ruling  as  radically 
unsound,  but  we  are  not  prepared  to  agree  with  him.  The  real 
ratio  decidendi  seems  to  us  to  be  contained  in  the  two  last 
sentences  of  the  judgment,  which  inn  thus  and  in  which  we 
underline  the    words  of  special  significance. 

"  Thus  we  find  on  the  facts  that  a  vendor  has  in  good  faith 
u  sold  his  land  for  a  certain  specific  purpose  on  certain  specifio 
"  terms  to  a  vendee,  who  is  ready  and  willing  to  carry  out  his 
"  share  in  the  contract,  a  third  person  wishes  to  oast  the  vendee 
"  and  obtain  the  land  in  effect  without  paying  a  portion  of  the 
"price  and  that  portion  the  non-payment  of  which  teas  under  the 
"  term  of  the  sale  to  render  it  void.  We  do  not  think  he  can  do  this 
11  under  the  law  of  pre-emption  as  it  stands  in  this  Province...." 
To  explain  this,  we  may  say  here  that  the  sale  was  of  a  piece 
of  land  by  one  Hindu  to  another,  expressly  on  condition  that  the 
vendee  should  build  a  dharmsala  on  the  land,  on  default  the  sale 
to  be  deemed  rescinded.  The  principle  then  is,  that  when 
attached  to  a  sale  of  land  there  is  a  condition  created  by  the 
vendor  on  violation  of  which  the  sale  was  to  become  void,  the 
pre-emptor  can  only  succeed  if  he  undertakes  to  carry  out  that 
condition.  Here  it  would  be  absurd  to  say  that  there  was  any 
condition  created  by  the  vendor  that  a  Church  or  Christian 
School  should  be  built,  though  it  may  be  he  sympathised  with 
the  object  vendee  had  in  his  mind ;  and  there  was  certainly  no 
stipulation  for  avoidance  of  the  sale,  if  no  such  building  were 
•rected.  There  is  merely  in  the  deed  aa  expression  of  vendee's 
purpose  in  buying  the  land.  The  decisions  of  both  the  lower 
Courts,  therefore,  appear  to  us  unsound.     We    are  thus    obliged 

(l)   24  P.JU90X. 
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to  accept  the  appeal,  and  setting  aside  the  judgments  and 
decrees  of  the  Courts  below,  we  remand  the  case  to  the  Divisional 
Judge  under  Order  XLI,  Rule  23  of  the  Code  for  dispo.-al  of  the 
remaining  points,  ruling  at  the  same  time  that  there  is  no  bar  to 
this  suit  and  that  plaintiff  has  a  right  to  pre-empt  and  to  ignore 
the  expression  in  the  deed  of  sale  of  intention  to  build  a  Church 
or  School. 

Costs  to  be  costs  in  the  cause.     Stamp  on  appeal  refunded. 


No.  34. 

Before   Eon.  Mr.  Justice  Robertson   and   lion.  Mr.   Juttice 

William  9. 

WAZIR  ALI  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

SHEIKH  MULKYAR— ( Plaintiff)  ") 

and  ^RESPONDENTS. 

FAUJ  DAR— (Defendant)  J 

Civil  Appeal  No.  65  of  1909. 
Civil  Procedure  Code,  Act  XIV  of  1882,  section  525— Suit  based  on  award - 
right  oj  appeal. 

Held,  that  a  suit  can  be  brought  upon  an  award  independently  of  the 
summary  procedure  authorized  by  section  525  of  the  Civil  Procedure  Code, 
1882,  at  any  period  which  tho  law  for  the  limitation  of  suits  permits,  and  a 
decree  made  in  such  a  case  is  appealable  though  there  would  he  no  appeal 
from  a  similar  decree  made  in  the  summary  proceedings  under  Chapter 
XXXVII  of  the  Code. 

Appeal  from  the  electee   of  M.  L.  Waring,  Esquire,  Divisional 
Judge,  Jullundnr  Division,  dated  the   \8th  December  1903. 

Sheo  Narain,  for  appellants. 

Muhammad  Shafi  and  Umar  Bakhsh,  for  respondents. 

The  judgment  of  the  Couit  was  delivered  by 
26th  Nov.  1909.  Williams,  J.— Wo  do  not  think  that  the  judgment  of  the 

learned  Divisional  Judge  holding  that  no  appeal  lies  can  possibly 
be  upheld. 

The  Lower  Appellate  Court  appears  to  have  treated  the 
plaint  as  if  in  some  way  it  fell  under  section  525  of  the  Civil 
Procedure  Code.  We  are  unable  to  understand  on  what  grounds 
it  came  to  this  decision.  In  the  first  place  the  plaint  is  stamped 
on  the  full  value  of  the  suit  and  not  as  an  application,  in  the 
eeoond  place  it  does  not  purport  to  be  an  application  under 
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sect.ou  525,  iu  the  third  place  as  an  application  under  section 
52o  it  was  long  time-barred,  in  the  fourth  place  it  only  relates 
to  a  part  and  not  to  the  whole  of  the  award,  in  the  fifth  place 
it  asks  for  alternative  relief,  and  in  <he  sixth  place  as  it  related 
in  part  to  land  m  Kapuithala  the  award  could  not  have  been 
converted  into  a  decree  in  a  British  Indian  Court.  It  is,  however, 
unnecessary  for  us  to  labour  the  point  as  counsel  for  respondent 
has  admitted,  that  a  suit  can  be  brought  upon  an  award  inde- 
pendently of  the  summary  procedure  authorized  by  section  525 
of  the  Code  of  Civil  Procedure,  and  it  is  obvious  that  this  is 
such  a  suit. 

Now  this  being  a  suit  brought  in  the  ordinary    manner   the 
question   naturally    arises,    what  statutory     bar   is    there    which 
prevents  a  decree  given  therein  from    being   appealable   like   any 
other  decree,  and  the  answer   is,  that    there   is  none.     The  point 
has  indeed  been  taken  that  it  is  improbable     that  a  decree  given 
in  a  mere  summary  proceeding  under    Chapter   XXXVII   of  the 
Code  should  be  non-appealable,  while  an   exactly  similar   decree 
given  in  a  regular  suit  should  be  appealable.      That,  however, 
rather  raises  the  question  whether  there   ought   to  be    an  appeal 
allowed  than  whether  there  is  one.     Bat   even   taken  at   its  face 
value  the  argument  is  not  convincing.     An   award    can    only    be 
filed  as  the  result  of  a  summary  proceeding,  provided    that   it   is 
free  from  each  and  all  of  the  defects  indicated   in   section  520, 
and  it  can  only  be  so  filed   within  six  months  of  its  being  given. 
A  suit,  however,  can  be  well  based  upon  a   defective   award,    the 
Court  having  power  to  rectify  defects,  and    it   can  of   course    be 
brought  at  any  period  which  the  law  for   the  limitation   of   suits 
permits,  and,  therefore,  at  a  period  when  the  subsequent  conduct 
of   the  parties   may   have   materially   affected    their   rights   in 
equity  to  have   the  terms   of  the   award  enforced.     (See  °Bharm 
Das  v.  Ajudhia  Pershad  (l),  page  222,    ab  initio).     It   is  obvious 
therefore,  that  there  must  be  infinitely  greater  opportunities  for 
bona  fide  controversy  and  therefore  greater  justification  for  allow- 
ing an  appeal  in  the  case  of  a  suit  based  upon  an  award    than    in 
the  ease  of  proceedings  taken  under   section  525.   At  any  rate  the 
fact  remains  that  the  decree  is  normally   appealable,   and  we  are 
aware  of  no  enactrrent  which  takes  away  the  right  of  appeal. 

We  accept  this  appeal  and  return  the  case  to  be  disposed  of 
on  the  merits  by  the  Divisional  Court.  The  appellant's  costs  in 
this  Court  to  be  paid  by  respondents. 

- . _____ Appeal  accepted 
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No  35. 

Before  Hon.  Sir  Arthur  Reid,    Kt.,  Chief  Judge. 

MUSSAMMAT  IDO— (Defendant)— APPELLANT, 

Versus 
KULIA— (Plaintiff)— RESPONDENT. 
Civil  Appeal  No.  1074   of  1909. 
Minor — ippearance     ly— Guardian     ad    litem — Effect   of  decree   against 

minor. 

Where  in  the  Lower  Appellate  Court  one  of  the  respondents,  a  girl  (who 
was  a  minor),  was  described  merely  as  being  plaintiffs  wife  and  not  as  a 
minor,  and  the  appeal  was  decided  without  any  guardian  ad  litem  having 
been  appointed  to  her— 

Held,  that  the  girl,  not  having  been  represented  by  a  guardian,  could 
not  be  treate  1  as  h  iving  appe  ire  1,  though  actually  present  in  Court,  and  that 
the  decree  could  not  be  treated  merely  as  an  ex-pu>te  decree,  and  must  be  set 

aside. 

Farther   appeal   from    the    decree  of   H.   Harcourt,    Esquire,  Ad~ 
ditional  Divisional  Judge,  Shah  pur  Division,  dated   the  19th 
June  1909. 

Prabli  Dial,  for  appellant. 
Muhammad  Din,  for  respondent. 

The  judgment,  of  the  learned  Chief  Judge  was  as  follows  : — 

hth  March  1910  ^lR  Arthur  Keid,  C.  J. — The   first  point   taken  in  appeal  is 

that  the  decree  of  the  Lower  Appellate  Couit  must  be  set  aside, 
because  the  minor  respondent  in  that  Couit,  MaSsammat  Ido, 
was  not  represented  by  a  guardian  and  could  not  be  treated  as 
hiving  appeared,  thongb  actually  present  in  Court.  Bakeshur 
Pershad  Narain  Singh  v.  Eewat  Mehton  (}),  Bhura  Mall  v.  Har 
Kishan  Das  (-)  and  Hanuman  Prasad  v.  Muhammad  Ishaq  (?) 
support  this  contention,  while  Venkata  Gkandrasekhara  Raz  v. 
Alahaiajamba  Maharaui  (l)  supports  the  contention  that  the 
girl's  mother,  who  had  been  appointed  her  guardian  ad  litem  in 
the  court  of  6rst  instance,  should  have  been  brought  on  to  the 
record  of  the  appeal  and  should  have  been  served  with  notice 
of  suit.  The  girl  wras  described  merely  as  being  the  plaintiff's 
wife,  and  was  not  described  as  a  minor  in  the  memorandum  of 
appeal,  but  the  Divisional  Judge,  who  recorded  in  his  judgment 
that  she  was  16  years  of  age,  should  have  appointed  a  guardian 
ad  litem  if  the  mother  did  not  wish  to  act,  aud  should  not  have 

(*)  (1897)  I.  L.  R.  24  Cat.   25.  (8)  (1906)  I.  L.  B.  28  All.  137. 

(sj  (1902)  I.  L.  E.   ZiAll.  383.  (*)  (1890)  I.  L.  E.  2g  Mad.  167. 
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proceeded  with  the  appeal  against  the  unrepresented  minor. 
The  decree  cannot  be  treated  merely  as  an  ex  parte  decree,  bafc 
mast  be  set  aside. 

I   decree   the   appeal,   set   aside   the   decree    of   the   Lower 
Appellate  Court  and  re  mini   th3appeil   for  disposal    in   accord-] 
ance  with  Uw,  -with  due  regard  to  the    fact   that    the    appellant 
below  did  not  witvn    limitation    implead    the  minor    through    a 
guardian.     Costs  of  this  Court  will  be  costs  in  the  cause. 

No,  36- 

Pefore  Ron.  Mr.  Justice  Rattigan. 

SANT  RAM— (Plaintiff)— APPELLANT, 

Versus 

RAM  CHAND    AND   OTHB RS- (Defendants)  — RESPON- 

DENTS. 

Civil  Appeal  No.  705  of    1909. 
Receiver— appointment  of— Civil  Procedure  Code,  Aet  Fi/lSOS,  Order  XL, 
rule    1 — Appeal  from  order  re/using  to  make  appointment-~Discretionary  power 
of  First  Court  not  lightly  interfered  with  by  Appellate  Court — Receiver  not  to   be 
appointed  on  mere  apprehension  of  waste. 

Held  on  the  authorities  cited,  that  an  appeal  lies  from  an  order 
refusing  to  appoint  a  receiver  under  Civil  Procedure  Code,  19^8,  Order  XL, 
rule  1— 

Held  also,  that  the  exercise  of  the  jurisdiction  to  appoint  a  receiver  is 
not  a  matter  ex  debito  justiiiae,  and  it  is  for  the  Court,  to  which  the  applica- 
tion is  ma  J  e,  to  decide  in  its  discretion,  whether  or  not  it  will  act  upon 
that  application,  and  the  Appellate  Court  should  not  interfere  with  the 
opinion  of  the  First  Court  unless  it  finds  such  opinion  to  be  either  arbitrary, 
vague  or  fanciful. 

Held  further,  that  a  receiver  should  not  be  appointed,   when  the  applica  -i— — - 
tion  is  based,  not  upon  any  specific  allegation  of  misconduct,  but  upon  a* 
mere  apprehension  that    the  defendant,    though  ho  has    done   nothing  in"^~ 
the   past,  will  after    the  institution  of   the  suit  forthwitli  proceed  to  waste 
the  property,    and    that    this    principle    is    applicable  also    to    the    case 
where    one  of  three  Hindu    brothers    seeks  partition    of    the    joint  family 
property. 

Appeal  from  the  order  of  Mian  Abdul  Eamid,  District  Judge,  Attock 

District,  at  Campbellptir,  dated  Wth  June  1909. 

Ishwar  Das,  for  appellant. 

Pestonji  Dadabhai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — > 

Rattigan,  J.— The  plaintiff  and  (lie  two   defendants  in    ihi.s  24th  Feb.   1910. 
Eiait, -nlich  is  ore  for  pjnitkn  of  picjeriy,  :ie  thice   brothers,] 


100 


civil  judgments-no.  30.  [  r«cobd, 


and  of  them  defendant  No.  1,  Ram  Chand,   is  the   eldest.     He  is 
practically  the  Pole  defendant,  as  defendant  No.   2,  Kashi    Ram, 
is  to  all  intents  and  purposes   a    co-plaintiff.     Immediately   after 
the  institution  of  the  suit,  the  plaintiff  pray  ed  the  Court  to  take 
action  under  order  40,  rule   1,  and  appoint  a  receiver   of  the  pro- 
perty,  and  the    grounds  upon  which   this  application  was    based 
were  that  there  was  enmity  between  the   brothers,   resulting    in 
various   criminal  proceedings,  and  that    plaintiff  was   apprehen- 
sive   that      defendants   would    waste   the    property.     Defendant 
No.  2,  who  I  may  observe  was  equally    implicated  with    defend- 
ant No.  1    so  far  as  plamt ill's  allegations    were  concerned,  forth- 
with admitted  the  reasonableness  of  the    application.     Defendant 
No.    1    on  the   other    hand    who,   as   the    eldest  brother,   has  for 
several  years  past   been    managing   the   estate   without  objection 
on  the  part  of  his  younger  brothers,  contested  the  application. 

The  District  Judge,  in  a  well-considered    order,  reviewed  the 
facts,  and  after  hearing  counsel    on  both    sides  came    to  the    con- 
clusion that  no  case  for  the  appointment   of  a  receiver   at  the  pre- 
sent stage    of  the    proceedings    had    been   made  out.     He   points 
out  in  support  of  his   conclusion  that  the  property   is    admittedly 
in  the  hands  of  the  head  of  the  joint  family    to  which  the  parties 
belong.     This  is  a  fact  which  cannot   bo  gainsaid,  and   I  might 
add  that  the  property  has  for  years    past    been   in   the    hands   of 
that  person.     He  further  state-',  that    there    is  no  speciBc  allega- 
tion of  misappropriation  or  malversation,  and    that  at  the  utmost 
all  that   plaintiff  can  say  is,  that  he  fears    that  he  will  suffer  loss, 
if  tho    property  is  allowed  to  lcmain    in  the  hands  of  his  brother. 
The  learned  Judge  accordingly  refused    to   appoint    a   receiver  of 
the   pi'operty.     From   this   order  the   plaintiff  has    preferred    an 
appeal    to  this  Court,     I  may  at  once  state,    that  I    am    in  some 
doubt  whether  an  appeal  lies   from    an    order   refusing    to   take 
action  under  order   40,   rule  1.  Under  order  43,  (1)  (s)  an  appeal 
unquestionably  lies  from   au  order  passed  under  order  40,    rule  1, 
or  rule  4,   but  can  it  be  said   that  an  order,  refusing    to    pass    an 
order  under   order  40,  is    an  order  under  either  of  those  rules  ?     I 
confess,    if    the  matter   were     res    Integra,    I  should  have    great 
difficulty   in  so  holding.     But   it  has  been  held  by  high  authority 
that  a  similar  order,    passed  under  the  Civil  Procedure    Code  of 
1882,  was  appealable   under    section  5SS  (24)  of  that    Code,    and 
as  the  provisions  of  the   t\VJ  Cod;s  upjn  this  point  aiv  practically 
indistinguishable,  so  far   as  tho  present   question    is  concerned,  I 
defer  to  these  authorities,   and  hold  that  au  a  ppeal  does  lie.    See 
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Tenkatasami  v  Stridavarr.ma  (*),  Oossain  Dahnir  Puri  v.  Tekant 
Hetnarain  (*),  Khagendra  Karain  Singh  v.  Shashndhar  Jha  (3), 
Sangnppa  v.  Shivbasawa  (*).  Bat,  conceding  that  an  appeal 
does  lie,  am  I  as  a  Conrt  of  Appeal  justified  in  interfering 
with  the  order  of  the  District  Judge  in  this  cage  P 

The  exercise  of  the  jurisdiction  to  appoint  a  receiver  under 
order  40,  rule  1  is  clearly  not  a  matter  ex  delito  justitiae,  and 
it  is  for  the  Court  to  which  the  application  is  made,  to  decide 
in  its  discretion  whether  or  not  it  will  act  upon  that  applica- 
tion.  The  Code  in  express  terms  leaves  it  to  the  Court  to  make 
the  appointment,  if  in  the  opinion  of  that  Court,  the  appoint, 
menfe  would  ba  "just  and  convenient/'  This  discretion  must  of 
course  be  exercised  reasonably  and  judicially,  audit  is  open  to 
the  Appellate  Court  to  consider  in  any  particular  case  whether  or 
not  that  discretion  has  been  properly  exercised.  But  in  all  such 
cases  the  opinion  of  the  Court  of  first  instince  is  entitled  to 
great  weight.  {The  Oriental  Bank  Corporation  v.  Qobinlall  Seal{*) 
at  page  737),  and  I  have  no  hesitation  in  saying  that  its 
opinion  should  not  be  set  aside,  unless  it  is  found  by  the  Appel- 
late  Court  to  be  either  arbitrary,  vague  or  fanciful.  The  mere 
fact  that  the  Appellate  Court  might  in  the  first  instance  have 
come  to  a  different  conclusion  would  not,  I  think,  justify  it  iQ 
setting  aside  the  original  Court's  order,  if  that  order  were  other- 
wise  legal  and  regular  and  in  no  sense  unreasonable.  In  the 
case  before  me  I  cannot  hold  that  the  District  Judge  acted  un- 
reasonably in  refusing  to  accede  to  plaintiffs  application.  Ou 
the  contrary,  I  am  of  opinion,  that  no  sufficient  grounds  were 
set  forth  to  justify  him  in  taking  the  extraordinary  action  for 
which  in  proper  cases  order  40,  rule  1  makes  provision. 

The  three  brothers  have,  it  would  seem,  for  some  time  past 
been  quarrelling  inter  se,  and  they  have  even  gone  so  far  as  to 
carry  their  quarrels  into  the  Criminal  Courts.  But  the  facts 
remain  tint  the  elder  brother  is  the  head  of  the  family,  and  it  is 
he  who  has  for  years  past  been  managing  the  family'  property 
and  its  affairs.  And  yet  plaintiff  can  point  to  no  specific  act  of 
misappropriation,  malversat:on  or  even  mismanagement  on  his 
part. 

Even  in  his  affidavit  filed  in  this  Court,  all  that  plaintiff 
can  say  is,  that  there  have  been  disputes  between  the  brothers 
and  criminal  cases,    and  that   in  the   circumstances   <■'  there  is  a 


ft  (wSJca!     r    R  iS*  m  F-B-K  0  <l90*>  '•  E.  *  31  Cal.  495. 
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"  oreat  apprehension  of  misappropriation  of  the  joint  property 
"  consisting  of  t'«e  outstanding  debts  and  the  produce."  The 
very  fact  that  despite  all  these  proceedings  the  plaintiff  is 
nnablo  to  refer  specifically  to  any  act  of  waste  or  misappro- 
priation or  mismanagement  0:1  the  p^rt  of  defend int  Xo.  1, 
is  in  itself  a  sufficient  answer  to  his  present  claim  for  the  appoint- 
ment of  a  receiver.  As  observed  by  the  High  Court  of  Allahabad 
in  a  well-known  case  (Srimati  Prasonvnayi  Devi  v.  Bani  Maahab 
ftdi\  (i)—"  the  discretion  given  by  section  503  of  the  Code  to  the 
"  Hio-h  and  District  Courts  alone,  be  it  observed,  is  one  that 
"  should  be  exercised  with  the  greatest  care  and  caution.  Because 
"  a  plaintiff  in  his  plaint  makes  violent  and  wholesale  charges  of 
"  waste  and  malversation  agiinst  a  defendant  in  possession  of 
"  property,  and  upon  fiis  bisis  applies  for  a  receiver  to  b-3  ap- 
pointed, it  is  not  a  necessary  consequence  that  such  appoint- 
"  ment  should  be  made.  If  any  such  doctrine  or  principle  were 
•'to  be  recognized,  section  503,  instead  of  serving  the  useful  pur- 
"  pose  for  which  it  was  framed,  would  give  unscrupulous  and 
"  rancorous  litigants  an  engine  for  the  most  nnju>ti6»b!e  inter- 
"  ference  with  the  rights  of  property  under  the  pretence  and 
protection  of  legal   sanction.  " 

It  seems  to  raa  that  these  remarks  are  as  appropria^  t)  a  c\39 
where  on}  of  thro)   Hindu  brothers  is  seeking  a   partition   of  tho 
joint  farrrly  property  as  to  any  other   case.     By  the  personal  law 
of  the  parties  the   eldest  brother  is   in    the    position  of  manager 
of  that  property,  and  it  is  not  denied  that  for  some  time    pa-st  he 
his  been  acting  in  that  capacity.    Is  this  property  to  be  suddenly 
taken     out    of    his   control,  b a  1  tua  I  a    younger  brother  asks   for 
a  judicial  partition  of  it  and  with  his  plaint  makes  a  farther   ap- 
plication for  the    appointment  of  a  receiver,  when  the    litter   ap- 
plication is  based,  uot  upon  any  specific   allegation  of  miscouduct 
ou  the  part  of  the  manager,  but  upon  a    mere  apprehension    that 
tho  manager,  though  he  has    apparently   done    nothing  amiss   in 
the  past,  will  after  the  institution  of  the   suit    forthwith    prooeed 
to  waste  the  property  ?  I  cannot  possibly  think  so. 

Mr,  lshwar  Das  contends  that  in  cases  where  one  member  of 
a  HindQ  joint  family  seeka  partition  of  the  property,  a  receiver 
ou«*ht  to  be  appoiuted  as  a  matter  of  course,  if  the  plaintiff  bo 
desires,  but  for  this  very  general  proposition    he  could  refer   me 
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odIj  to    the  case  of   Hanumayya  v.   Venkata   Subhayya  (l).     This 
authority  in  no  way  lens's  countenance    to    the  learned   advocate's 
argument,  for  it  appears    that  in  that  case     the     manager  of  the 
family  had   fir   some    time    past    misappropriated   large   sums   of 
money  and  hid  thrown  the  accounts   into   confusion.     The     plaintiff 
accordingly  applied  for  the   appointment   of  a  receiver,    but  his 
application  was  rejected  by  the  District  Judge.     The  High  Court, 
on  appeal,  set  aside    the    District   Juige's    order,  and    in    their 
judgment     observed — "The   reasoa    a-signed    by    the     District 
"Judge  for  declining  to  appoint  a    receiver  i*,  that  the  acts  com- 
"  plainel  of  amount  to  misappropriation   rather  than   waste,   and 
"  that  petitioners  can  thereafter  institute  a  criminal  prosecution. 
"  These  are  clearly  not   sufficient      reasons.      Section  5C3  of  the 
"  Civil     Procedure    Code    authorises    the    appointment   of  a  re- 
ceiver for   the     pree  a     or   better   custody   of  property, 
"  the   subject     of  a    suit.     Whether     property     is     wasted    or 
"  misappropiiated,  makes      no     difference       for      the     purpose 
** of  this  section. '      It  is  not  easy    to  see  how   this    case   can   be 
cited  ai  an  authority  in  support  of  the  learned  advocate's    sweep- 
ing contention,  that  in    every  case  of   partition,  the    appointment 
of   a  receiver  should  be  a  matter    of    course.     The    other     cases 
cited  by  him — Poresh  Sath   Mokerjee  v.    Omerto   Nath    Hitter  (3) 
and  Mussammat  Budhwanti  v.    Mussammat   Bishen  Kcur    (')    are 
equally  irrelevant.     In  the  former  case  it  was  held  by    the    High 
Court,  that  even  in  suits  for  partitiou  of  joint   property,  the  Court 
had  jurisdiction  to  appoint  a  receiver,   the   argument   being   that 
in  such  cases,  inasmuch   as   the  plaintiff     is     suing  only   for  his 
share  of  the  property,  the  whole  joint  estate  is  not  "  property,  the 
subject  of  the  suit  "  within     the   meaning   of  g?ction  503   of    the 
Code,  and  that  consequently  the  Court   had  no  jurisdiction    to  ap. 
point  a    receiver   of    anything  more   than   the    plaintiff's    share. 
So  far  from    telling  in   plaintiff's    favour,    this    authority    would 
seem  to  suggest  that  it  was  opeu  to  argument   whether  in    a  par- 
tit'on  case  a   receiver  of  the  whole  property    c^ald    be  appointed 
at  all.     The  Punjab    case    is  in  uo  way    relevant.     There  the  dis- 
pute was  between  two  ladies,  aud  it   was    shown  that    the   agent, 
who  had  been  managing   the   property,    lad    been    behaving   dis- 
honestly and  had  favoured  one  of  the    ladies  to    the   prejudice    of 
the  other.  This   Couit  distinctly  found  that  "the  plaintiff's  rights 


(l)  (1895;  1   L.  R.  IS  Mad.  23.         (2)  (1890)  f,  L.  B,  17  Cai.  614. 
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"  are  being  set  at  naught,  and   her  Bbare  of   the  income  i3    being 

"  made  away  with  without  reference    to    her   wishes The 

"  danger  t?  plaintiff's  interests  is  immediate  and  beyond  ques- 
"  tion,  and  the  necessity  for  a  receiver  to  protect  them  is 
"  self-evident.  ;' 

I  agree  with  the  District  Judge  that  in  the  present  case  the 
plaiutiff  has  not  shown  the  necessity  for  the  appointment  of  a 
receiver,  and  I,  therefore,  dismiss  this  appeal  with  cost*.  If 
hereafter  the  plaintiff  can  satisfy  the  Court  trying  the  suit,  that 
defendant  No.  1  has  been  gnilty  of  misconduct  in  respect  of  the 
property  in  dispute,  it  will  be  open  to  him  to  apply  again  under 
order  40,  rule  1,  for  the  appointment  of  a  receiver.  But  as 
matters  stand,  he  's  obviously  unable  to  make  speciBc  allegations 
of  the  kind  at  present  against  the  managing  member  of  the 
family,  and  for  this  reason  his  application  has  very  rightly  been 
rejected  by  the  District  Judge 

Appeal  dismissed. 


No  37- 

Before  Hon.  Mr.  Justice  Raltigan. 
JHANDA  SINGH  AND  OTHERS-(Defendants)-APPEL- 

LANTS, 

Versus 

KESAR  SINGH—  ( Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  777  of  1909. 

Custom — Succession — Adopted  son  and  his  son  succeed  to  property  in 
nutural  family ,  agricultural  tribes,    GurJaspur  District. 

Held,  that  the  ordinary  rule  under  the  Customary  Law  is  that  an 
adopted  son  does  not  lose  the  right  of  succeeding  in  his  natural  family 
excopt  possibly  in  the  eastern  Punjab  (t,  c,  the  Delhi  and  Karnal  districts), 
where  the  appointment  of  an  heir  approaches  in  nature  more  nearly  to 
tho  adoption  of  the  Hindu  Law,  and  this  applies  a  fortiori  in  the  case 
of  a  son  of  the  adopted  son. 

Further  appeal  from  the  decree  of  W.  A.  Le  llossignal,  Esquire, 
Divisional  Judge,  Amritsar  Dicision,  dated  the  "2~th 
January  1909. 

Kamal-ud-din  and  Duni  Chand,  for  appellants. 

Gurcbarn  Singh  and  Gokal  Chand,  for  respondent. 


April  1910,  ] 


CIVIL  JUDGMENTS-No.  37. 


i05 


The  judgment  of  the  learned  Jodge  was  as  follows- 
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It  is  found   by  the    Divisional  Jadge   as     a    fact    (and  this 
finding    is  clearly    binding   on    me   as  a    Court   of  revision)  that 
Jodh    Singh    adopted   Chaugbatta,  and    it  is  not  denied    that   if 
this  adoption   (or  rather   the   ordinary   customary   appointment 
of    an     heir)    took  place    at   all,    it   must   have   occurred    when 
Chaugbatta    was  quite   an  infant,  and   that    Kesar    Singh    (the 
plaintiff),  who    was   the  natural   son  of   Chaugbatta,   was    born 
after     his     natural    father   bad  been    adopted    by    Jodh  Singh. 
Chaughatta     died    during   the  lifetime    of   Jodb    Singh,    and    in 
18*78    the    latter   purported  to  make   a    gift   of  the  whole  of  hie 
property    to  Kesar  Singh.     In   point  of  fact    he    actually  handed 
over   only  half    of    his    property    to    the   donee  and    in    1890    he 
made   a  gift  of  the  other    half   to    Lai   Singh   (the  half-brother 
of    Ket-ar    Singh).     Kesar  Singh    apparently   took    no   objection 
to  tho    gift  to    Lai  Singh,   though   it  would    seem  that    he    bad 
every    right  to    challenge  it,  not    only     because    he   was  the  son 
of   Jeelh  Singh's  adopted  son    and    therefore  Jodh   Singh's    heir, 
but   also  because    the    whole    property    had    been    gifted  to  him 
in     1878.     Jodh    Singh,     when    making     the    gift      in    lb90    to 
Lai    Singh,  speaks  of  the  latter   as  "  his  adopted     Bon,"  but   of 
this  adoption  there  is  no  other  proof.     Kesar    Singh  now  seeks 
to  succeed   to   a   share     in    the     property    of    his   grandfather, 
Jaiiual    Si   gh.      Defendants  plead    that    as    plaintiff  has   already 
succeeded  to  the    property  of  Jodh   Singh,  he    is    noteutiih 
aoy  share    in  the    property  of   Jaimal    Singh    unless    and  until 
he    brings    into   hotchpot     tho    property  he    has    received    from 
Jodh   Singh.     The    Courts    below   have     decreed    in   plaintiiT's 
favour    but   on  different     grounds.     The     Munsif     holds     that 
Chaughatta  was    never  adopted  by  Jodh  Singh    and  was  men ly 
a   donee  from  the   latter,  and    that  consequently    he  did  not  lose 
his   right    to   succeed    tj    his    natural    grandfather.     The    Di vi- 
sional  Judge,  on   the  other    hand,  heilds    that    Chaughatta   was 
adopted  by  Jodh  Singh,  but    that  the  tie    existing    between  the 
two    was  a    purely    personal   One     and   came    to   an   end   when 
Chaughatta   died    in   Jodh    Singh's    lifetime.     He    agrees   with 
the  Munsif    however    in   finding    that  Jodb   Singh    made  a    gift 
of   part  of   his  property  to    Kesar    Singh  and  that  this    gift  can- 
not   operate     to    debar    plaintiff     from    claiming    the    chare    to 
which    (but  for    the   adoption    of    his   father)     he    would    1  ave 
been  entitled  iu  the  property  of  his  natuial  grandfather. 

I  confess  1  do  not  myself  see  the  importance  of  this  fact 
of  gift,  for  it  appears  to  me  that,  on  general  principles  Kesar 
Singh  would  in   any  event    have   beeu  entitled  to  succeed  to  tho 
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property  of  Jodh  Sinjgh,  even  though    his   father   (the   adopted 
son  of  Jodh  Singh)    had  diad   in    the  lifetime   of    the    latter. 
The  ruling  of  this   Court    in    Ohyju   v.   Dalipa    0),  which     was 
based    upon  the    general   principles    of    Customary    Law,    is     a 
direct  authority  in  this  connection.     It  is  true  that  Jodh    Singh 
subsequently  gifted  half  his  land  to  Lai  Singh  to  tho    prejudice 
of  Kesar   Singh,  but  for  this  fact  Cesar  Singh  alone  must    take 
the  blame.     It  was   open  to  him,  had    he   so   desire!,      to    have 
challenged    that  gift,    and  if   ho   did    ml   do  so,    we   can    only 
assume  that  he  had  reasons   of  his   own   for    taking  no    steps 
to  annul  the  gift.     This  reason   may  have    been    that    Lai  Singh 
is  his  half-brother.     But    even    if    it  is   to    be    held    that    Jodh 
Singh's  property    had  come    to    Kesar    Singh    in    virtue    of   the 
fact  that   Chaughatfa   was   adopted     by   Jolh   Singh,    must    it 
therefore  be  held   that    Kesar  Singh   is     necessarily     debarred 
from  claiming   a   share    in    the    property     of     his    own  natnral 
grandfather?     Possibly    in  tho   Eastern    Punjab  (e,  g.,   in  Delhi 
and  Kama!  districts)    where  more   stress  is   laid    npon    the   fact 
of  adoption  and  its  consequences,  a  man  who    has    been    adopted 
by  his    uncle  has   no  right  to   claim  a  share    in    the    property  of 
his  own  natural  father  if  the  latter  has    left   other    lineal    heirs, 
Mulch  Ram  v.    AV    Ram   (2).     That  may    be    so,    but   I    do   not 
think  that   any    such  general  rule  can    be   laid   down  in    respect 
of  the  agricultural  tribes    of   the   Gurdaspnr   district,   to    which 
the    present   parties   belong.     The     ordinary  rule     undoubtedly 
is  that   an  adopted  son  does  not  lose  the   right  of  succeeding    in 
his  natural  family  (paragraph  4S  of  the  Digest  of  Civil    Law  for 
the  Punjab,  Rule  an  Din  v.  Mussammat  Marian    (3),  page  235)  and 
though    this  rule  miy  be  modified    in  those   parts  of  this     Pro- 
vince,   where   the    appointment     of    an   heir     approaches    more 
nearly  to    the  adoption  of    the  Hindu    Law,    I  am     not    aware  of 
any   authority   that    definitely   liy3  it  down,  that  tho    ordinary 
appointment  of   an  heir   annng   agriculturists  his    the    effect  of 
completely   transferring  the  appointee  from    his    branch    of  the 
family  to  that  of   his    "adoptive"  father.     If  this    be  the  case 
as  regards  tho   appointee  himself,  it  would  a  fortiori  be    the  case 
a3  regards  the  soa    of  the   appointee.     In  arriving   at   this    con- 
clusion  I  am    fortified  by   the  decisions   of    this   Court    repirted 
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as  Diwan  Singh  v.  Bhup  Singh  (})  and  Narain  v.  Badha  (2),  and 
by  the  jodginent  of  Smyth  J.,  in  Deica  Singh  v.  Nihal  Singh  (3) 
(at  page  22).     I  accoidingly  dismiss  this  nppeal   with    costs. 

Appeal  dismissed. 


No-  38 
Before  Eon.  Mr.  Justice  Johnstone. 
ALLAH  D1TTA  AKD  OTHERS— (Plaikiiffs)— APPELLANTS, 

Versus 
ACHHRU  MAL  AND  OTHERS— (Defenpants)  -  RESPON- 
DENTS. 
Civil  Appeal  No.  229  of  i909. 
Occuyoncy   hoi  Ung— Succession— Punjab^  Tenancy  Act,    ATI  of  16S7, 
section    59    (c)—  entry     in    wajlb-ul  arz     regarding     succession     of    bhaiya 
karabati—  meaning  of— Custom- -onus  probandi. 

Held,  that  where  in  the  wjib  ul-arz  the  occupancy  tenants  are  iecorded 
as  stating,  that  if  one  of  them  should  die  without  sons  succession  should  go 
to  hhai  ya  kardbaH.  Such  entry,  if  viewed  (1)  as  a  record  of  custom,  cannot 
be  used  to  overrule  or  extend  the  scope  of  section  59  (c)  of  the  Punjab 
Tenancy  Act,  XVI  of  1887,  aud  if  viewed  (2)  as  an  agreement,  should  be 
interpreted  in  a  reasonable  way,  and  it  is  reasonable  to  suppose  that  the  land- 
lords if  they  agree!  at  all,  agreed  to  the  succession  of  such  brothers  and 
karcLbati  only  as  might  be  entitled  under  tenancy  law  and  custom,  and  the 
idea  of  a  right  according  only  to  descendants  of  a  person  who  once  held  the 
land,  is  a  fundamental  idea  in  the  minds  of  the  peasantry. 

Held  also,  that  the  burden  of  proof  is  on  the  persons  claiming  occupancy 
rights,  and  they  must  prove  that  their  ancestor  once  occupied  the  land. 
Further  appeal  from  the  decree  of   M.    L.    Waring,   Esquire,  Divi- 
sional Judge,  Jullundur  Division,  dated  the  9th  May  1908. 
Reni  Persbad,  for  appellants. 
Jowala  Persbad,  for  icspondeuts. 
The  judgment,  of  the  learned  Judge  was  as  fallows  : — 

Johnstone  J. —  In  my  opinion  these  two  cases  have  been 
wrongly  decided  by  the  learned  Divisional  Jtdge.  I  v. ill  briefly 
state  the  facts  6rst. 

In  1849—51  at  Settlement  Qntba  was  enteted  as  occupancy 
tenant  of   the   land  in  suit,  and  in  the    xcajib-ul-arz    the   occn- 


(>)  45  P.  R.  1884.  (s)  «  P.  R.  1886. 
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pancy  tenants  are  recorded  as  stat'.ng,  that  if  one  of  them  should 
die  without  sons,  succession  should  go  to  bhai  ya  karabati  ki 
muttaJiikk  hoga.  Qutba  died,  and  his  son  Mada  succeeded.  In 
1877  Mada  and  Nathu  (see  pedigree-table  in  First  Court's  judg- 
ment) mortgaged  the  oecupaucy  rights  jointly  to  Achiu  Ram, 
and  later  Mada  alone  effected  another  mortgage,  which  absorbed 
that  mortgage.  Now  that  Mada  is  dead,  and  his  son  Imam 
Din  has  to  be  presumed  dead — about  this  there  is  no  question 
now — the  landlords  claim  the  land,  and  claim  also  that  the 
mortgage  is  extinct  along  with  the  tenancy.  There  can  be  no 
doubt  that,  if  the  occupancy  rights  are  extinct,  the  mortgage  is 
so  also. 

The  First  Court  found  that  Bura  (common  ancestor  of  Mada 
and  Nathu)  is  u  )t  proved  ever  to  have  occupied  the  land,  and 
so  gave  a  decre?.  The  Lower  Appellate  Court,  basing  its  argu- 
ment upon  the  aforesaid  icajib-ul-arz  entry,  which  it  conceded 
was  not  an  "agreement"  bat  only  a  statement  of  custom, 
found  that  Khuda  Bakhsh's  family,  as  karabatis,  were  entitled  to 
succeed,  and  so  dismissed  the  suit. 

I  will  take  the  icajib-ul-arz  first.  1  am  inclined  to  agree 
writh  the  Lower  Appellate  Court  that  the  entry  is  not  an  "agree- 
ment "  ;  bat,  if  this  is  eo,  the  entry  cannot  help  defendants  at 
all,  for  it  is  settled  law  that  custom,  as  such,  cannot  be  used  to 
override,  or  extend  the  scope  of  section  59  (c)  of  the  Tenancy 
Act.  Under  that  section  no  collateral  can  succeed  to  an  occu- 
pancy tenancy  unless  an  ancestor  of  his  has  held  the  land. 

Bat,  eveu  if  the  entry  is  an  "  agreement",  I  do  not  think  it 
helps  defendants.  As  pointed  out  by  a  Division  Bench  in  a 
comparatively  recent  case,  which  I  am  unable  to  6nd  at  the 
moment,  entries  of  this  sort  must  bo  interpreted  in  a  reasonable 
way.  Section  59  (c)  aforesaid  was  not  an  invention  of  the 
legislature,  it  was  intended  to  meet  more  or  less  the  sentiments 
and  habits  of  the  people,  and,  therefore,  unless  the  indications 
that  way  are  perfectly  clear,  it  is  impossible  to  hold  that  the 
landlords  in  1851  agreed,  that  when  an  occupancy  tenant  died, 
any  karabati  should  succeed.  It  is  reasonable  to  suppose  that 
the  landlords,  if  they  agreed  at  all,  agreed  to  the  succession  of 
such  brothers  and  karabatis  as  might  be  entitled  under  tenancy 
law  and  custom,  and  this  idea  of  a  right  accruing  only  to  de- 
scending of  a  person  who  once  held  the  land,  is  a  fundamental 
idea  in  the  minds  of  the  peasantry.  I  hold,  then,  that  defend- 
ant? cann)t  succeed  in  this  case  on  the  strength  of  the  tcajib- 
ul-arz. 
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The  next  point  is,  whether  Bara  was  ever  an  occupancy 
tenant  of  the  land  in  suit.  In  favour  of  the  proposition  is  the 
deed  of  1877  alono,  which  was  apparently  not  pnt  in  in  the  First 
Court.  From  it  no  inference  against  the  landlords  cm  h) 
drawn.  They  were  no  parties  to  it,  and  their  ':  a')qa'e32eac3  " 
in  the  proper  Bouse  of  the  word  is  not  proved.  Farther,  the 
inference  n  negative  I  by  the  lat3r  deid  by  M  ida  alone,  and  by 
the  fact  that  Khu  la  Bakhsh's  family  have  n-jver  been  shown 
in  the  Revenne  rocord*  as  having  any  part  or  bt  in  tho 
occupancy  rights.  I  hold  unhesitatingly  that  Bara  wai  never 
occupancy  tenant. 

The  last  and  most  difficult  question  is,    whether    Bara   ever 
occupied  tho  land  in  any  capacity.     I  agree  with  the  First  Cmrt 
that  the  direct  evidenoe  is  worthless.     Indeed,  the   only  thing  in 
favour  of  the  idoi  is,  that  in    lSl'J  Qutba    was    shown    as   occu- 
pancy tenant   or  mazaria   mauruei.     From  this  it   is  attempted 
to  draw  un  inference  that  his  father,  Bara,    must  have  had    tho 
land  before  him,  and  Civil   Appeal    No.    1277   of    1906  has  1 
cited  as  a  precedent.     No  doubt  at  Brst  sight  such  an  ei.try  as  tho 
above  does  give  rise  t>  an  impression  thit  the  oocapanoy  tenant*' 
father  at  least  must  havo  hold  tho  land  ;   bat  eaob    case    musl 
decidod  on  its  own  facts.     Hero  I  am  told    bj  deft  ndani  ' 
instructed  by  his  client  or  clients,  that  M  »  la    d  L890  or 

1891,  s  irae  70  or   SOyoirs   oil.     This   boowj    that    Midi    wh 
born  between  1810  aud  1823,  so  that   Qatbft  mast  h  ive  bee 
or  70  in  1851.     He  miy  thus  h  ive  h  A  I  tin   laid    hi  ■•    or 

even  40  years  when  he  was  admitted  to  ojcapincy  rights,  and  in 
these  ciroumstanoes  the  entry  leais  to  no  neosssary  inference  at 
all  with  regard  to  Ms  father.  In  tlns3  days  after  a  continnous 
personal  tonancy  of  so  long  as  that  03  mpmcy  rights  would  h 
been  conceded,  and  so  the  father  die?  not  necessarily  com  I  in  at 
all.  It  should  always  bo  birne  in  min  1  in  then  «•  ts  ss  that  the 
bardon  of  proof  is  on  the  persona  claiming  osoopanoy  rights,  an  1 
they  must  prove  that  tho  ancestor  onoe  oooapied  the  land.  B 
I  can  find  no  such  proof.  For  these  reasons  I  aoospt  both 
appeals,  aud  restore  the  decrees  of  the  First  Court  with  costs 
throughout, 


Appeal  accepted. 
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No.  39- 
Before  Hon.  Mr.  Justice  Johnstone. 
GANGA  RAM— (Plaintiff)— APPELLANT, 
Versus 
POKHAR  DAS  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  923  of  1909. 

Indian  Limitation  Act,  XV  of  1877,  section  19—  Acknowledgment— 
Mortgage  entry  in  settlement  record— Signature  of  one  of  the  mortgagees  and 
of  Settlement  Officer. 

Held,  that  where  a  suit  is  brought  to  redeem  a  mortgage  more  than  b0 
years  old,  and  the  plaintiff  relics  upon  an  entry  in  a  settlement  record  (the 
signature  of  one  <  f  the  two  mortgagees  being  fount  at  the  end  of  the  nmnti. 
khib  khewat  papers,  in  which  the  entry  of  mortgage  occurs,  though  not  on  the 
entry  itself)  as  an  acknowledgment  within  the  meaning  of  section  19  of  the 
Indian  Limitation  Act,  it  must  bo  shewn  — 

(a)  that  the  Settlement  Officer,  who  signed  the  record,  was  an  agent  duly 
authorised  by  the  two  mortgagees  to  make  the  entry  of  the  mortgage  in  the 
muntakhib  khewat,  or 

(b)  that  the  signature  (among  a  mass  of  other  signatures)  of  one 
mortgagee  at  the  end  of  that  document,  in  which  it  is  not  denied  that  these 
mortgagees  are  shews  also  as  proprietors  of  other  holdings  in  the  village, 
can  be  properly  referred  to  this  mortgage  entry. 

Held  also,  that  neither  of  these  conditions  obtained  in  the  present  case 
[Question  discussed  whether  section  19,  Limitation  Act,  was  intended  to 
apply  to  cases  of  acknowledgment  of  the  continued  existence  of  a  mortgage.  J 

Eurther  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire, 
Additional  Divisional  Judge,  Multan  Division,  dated  the  I'.th 
February  1909. 

Nanak  Cband  and  Goviud  Das,  for  appellaut. 
Ram  Bhaj  Datta,  for  respondents. 

The  judgment  of  the   learned   Judge  was  as  follows  :  — 
WthFeb.  1910.  Johnstone,  J. — In  this  case  the  question  is  as  to  the  applica- 

tion of  section  19,  Limitation  Act,  1S77,  to  certain  facts.  The 
mortgage  iu  question  is  much  more  than  60  yeais  old,  but  the 
question  is,  whether  a  new  period  of  limitation  did  or  did  not, 
under  section  19  aforesaid,  begin  to  run  from  1S7S  (which  was 
within  60  years  of  the  mortgage),  in  which  year  the  mortgage 
was  entered  in  the  mid  bandobast,  the  signature  of  one  of  the 
two  mortgagees  being  found  at  the  end  of  the  muntakhib  khewat 
papers,  iu  which  the  entry  of  mortgage  occurs,  though  not  on  the 
entry  itself.     Tho  First  Court    fouud   that  the  section  aforesaid 
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covered  the  case  and  so,  relying  on  Gul  Mahomed  v.  AkbarQ) 
and  distinguishing  Bahadur  v.  Nanka  Bam{~),  it  decreed  the 
claim  for  redemption.  The  lower  Appellate  Court  discussed 
Lata  Mai  v.  Ghulam  Mahomed^),  Maisu  I  Ali  v.  Salar  Bakhsh(*), 
Jawala  Singh  v.  Sher  Singhf*),  Gul  Mahomed  v.  AhbarQ-) 
and  Bahadur  v.  Nanka  lia>n(~),  and  arrived  at  the  opposite 
result.  Plaintiff  has  applied  for  revision  and  the  case  has  been 
admitted  as  a  further  appeal  uader  clause  (b),  section  70  (J), 
Punjab  Courts  Act. 

The  important  parts  for  us  of  section  19  aforesaid  are 
these — 

"If  before  the  expiration  of  the  period  prescribed  for  a 
11  suit  or  application,  in  respect  of  any  propeity  or  right,  an 
"  acknowledgment  of  liability  in  respect  of  such  property  or  right 
"  has  been  made  in  writing  signed  by  the  party  against  whom 
u  such  property  or  light  is  claimed,  or  by  some  person  through 
"  whom  he  derives  title  or  liability,  a  new  period  of  limitation 
"  according  to  the  nature  of  the  crigiual  liability  shall  be 
"  computed    from   the  time    when  the  acknowledgment    was  so 

"  signed , 

"  Explanation  2. — In  this  section  '  signed  '  means  signed 
"  either  personally  or  by  an  agent  duly  authorized  in  this  be- 
"  half." 

It  is  clear  that  in  the  present  case  we  have  an  "  acknow- 
ledgment "  within  the   meaning  of  this  section  only,  if — 

(a)  the  Settlement  Officer  who  signed  the  record   of    1878 
was  an  agent   duly   authoiized   by  tie   two   mort- 
gagees to  make  the  entry  of  the  mortgagee   in  the 
muntakhib,  or 
(6)  the  signature  (among  a  mas3  of  other  signatures)  of  one 
mortgagee  at  the  end  of    that    document,  in  which 
it  i3  said  (and  not  denied)    that    these    mortgagees 
are  shown  also  as  proprietors  of   other  holdings  in 
the  village,  c;m  be  propeily    referred    to    this    the 
mortgage  entry. 
[For  my  own  part  I  confess   to  a  doubt   whether  the  section 
was  intended  to  apply  to  ca^es  of  acknowledgment  of  the  continued 
existence  of  a  mortgage    at   all.     In    order  to  make  it  apply  the 
word  u  liability  "    in    the   sectiou    has    to     be    taken   to    cover 
liability  to  allow  redemption    on  tender  of    the  mortgage-money, 
and  I  have  doubts    whether  the    Legislature  really  bad  this  sort 


(>)  145  P.R.  1889.  05;  32  P,  ft.  1880. 

O   53  P.  R.  1905.  (*)    63  P.  R.  1888. 

(»;    11 6  P.  R.  1891. 
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of  thing  in  its  mind   at   all.     The   typical  case  covered   by    the 

section  is  written  admission  of  a   debt,  and  the   justice  and  good 

sense    of   the  law    is    there  clear.     The     creditor   demands  his 

money.    The  debtor  writes  :  "  I  cannot  pay  bat  I  admit  the  debt." 

The   law   allows    a  fresh  period   for   suing.     Jn   a  case  like    the 

present  there   has    been   no   demand    to  redeem  with  a  reply  by 

the   creditor  "  Do   not  insist    upon   redemption   now,  it   is  not 

"  convenient  to  me.     I  admit  your   right  to  redeem."  What  has 

happened  is,  that  the  Government,  over  which   neither  party  has 

any  control,  has   ordered  a   revision  of   the  Revenue  records,  and 

the  law  lays    it   down   that  a  presumption    of  correctness    shall 

attach  to  all  entries  made  upon  revision.    Government  orders  its 

officers  to  record  inter  alia    all    mortgages  of   land  after  enquiry 

from  the  persons    concerned.     In  these  circumstances  mortgagees 

must  at  their  peril    produce  their   deeds,    if  they    have   any,  or 

make  statements    regarding     oral     mortgages,  if   they   have  no 

deeds ;     and,    when   the     record     is    complete,    the   Settlement 

Officer  has  to  collect  all  persons    interested,  read  the  whole  thing 

to  them,  and  sign    the    statement    and    add   at    foot  "  an    order 

•Cf.  para.  203  (d),    declaring  that  it  has    been    duly    attested"  *   the  practice  being 

Rules  under  section    ^      mako  all    persona     present    affix   signature    or   seals.     This 

46,    Land    Revenue  *  r 

Act,  1887.  happens  every  20  or  30   years,    and  thus  the  result  is  either  that 

a  mortgagee  must  make  an  acknowledgment  of  his  mortgage 
periodically  and  so  prevent  the  60  years'  term  from  ever  run- 
ning out,  or  he  must  take  the  risk  of  refusing  to  admit  that 
there  is  a  subsisting  moitgngo.  I  hardly  think  that  the  Legisla- 
ture contemplated  results  like  this  ;  but  the  rulings  are  against 
me,  and  I  do  not  feel  disposed  to  go  against  them.] 

As  regards  (a)  we  must  consider  Gul  Mohamed  v.  Akbari}), 
Jawala  Singh  v.  Sher  Singh{~)  and  Bahadur  v.  AanA*a  iiam(8). 
1  must  confess  that  the  6rst  two  of  these  rulings,  though 
written  by  the  same  learned  Judge,  are  not  easy  to  reconcile, 
though  the  third  ruling  does  attempt  to  reconcile  them.  In  the 
first  ruling  the  decision  is  really  based  on  the  signatures  of  the 
mortgagees  on  the  Revenue  Records,  which  were  taken  to  refer 
to  the  mortgage  entry;  but  it  is  also  hinted  that  the  Revenue 
Officer  was  in  the  circumstances  the  duly  authorized  agent.  Iu 
the  secord  ruling  it  is  plainly  laid  down  that  the  officer  making 
the  entry  of  mortgage  and  signing  the  document  at  foot  was 
not  ex  officio  agent  of   the   mortgagee  j   and  in  Bahadur  v.  Nanha 


0)  1*5  P.  B.  1889.  (*)  116  P.  B,  1891. 

(*)  53  P.  R,  1905,  T.  B. 
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i?aw(1),  where  the  mortgagees  did  not  sign  at  all  bat  only  the 
Assistant  Settlement  Officer,  who  signed  his  own  name  only,  it 
was  again  held  that  the  officer  was  the  mortgagee's  duly  authoriz- 
ed  agent  in  regard  to  the  making  of  the  mortgage  entry.  I  must 
hold,  therefore,  that  condition  (a)  does  not  obtain  in  the  present 
case. 

As  regards  condition  (6),  the  rulings  noted  in  the  margin 
are  in  point.  In  Lala  Mai  v.  Ghulam  Mahomed(~)t  the  mort-  Lala  Mai  v.  Ghulam 
gagee  who  signed  owned  lands  in  the  village  and  so  was  ^AU  V'  Sr 
interested  in  the  hheicat  entries  apart  from  the  mortgage  entry.  Balhsh^3),  Gul  Ma- 
lt was  held  that  the  signature,  which  was  only  of  one  mart-  Jw/'  £%£  ('|» 
gagee,  referred  only  to  the  ownership  entries  and  so  was  no  Sher  Sin9h  (')• 
"  acknowledgment  "  of  the  subsistence  of  the  mortgage. 

In  Maksud  v.  Alt  Salar  Bakhsh(3)  the  kheicat  and  wajib-ul- 
arz  were  combined  in  one.  Only  a  copy  of  the  original  was  in 
existence  as  the  original  had  been  destroyed  in  the  Mutiny  • 
and  thus  it  was  doubtful  whether  the  names  at  end  of  document 
were  signatures  or  not.  In  the  ivajib-ul-arz  the  only  reference 
to  mortgages  was  a  general  rule  that  redemption  should  only 
take  place  wben  land  was  khali.  Lala  Mai  v.  Ghulam  Mahomed 
(2)  was  followed,  and  two  other  rulings  in  support  were  quoted 
namely,  Deota  v.  Kesho(6)  and  Civil  Appeal  1541  of  1883. 
The  point  was  emphasized  that  a  signature  at  end  in  a  mass  of 
other  signatures  could  not  be  taken  as  applicable  to  a  specific 
mortgage  entry,  when  other  (»'.  e,,  ownership)  entries  existed 
to  which  it  could  be  referred. 

I  have  already  noticed  Gul  Mahomed  v.  Ahbar(4).  The 
circumstances  of  that  case  were  peculiar,  and  I  do  not  under- 
stand that,  in  connection  with  the  point  now  under  considera- 
tion, the  jtrinciples  laid  down  in  the  cases  of  1880  and  1888  afore- 
said were  impugned.  But  it  was  explained  that  the  mortgagors 
and  mortgagees  were  closely  connected,  that  the  village  was 
small  and  the  sum  of  entries  small  (which  was  not  so  in  the 
cases  of  1880  and  1888),  that  the  mortgagees  must  have  been 
present,  and  so  forth  ;  and  in  this  way  those  rulings  were  dis- 
tinguished and  an  "  acknowledgment  "  was  held  to  exist. 

In  Jawala  Singh  v.  Sher  Singh?),  besides  the  partial  state- 
ment  of  its  contents  above,  it  was  said  that  there  must  be  some- 
thing  to  connect  mortgagee  and  signature  specially  with  the 
entry. 


O  53    P.  R.  1905,  F   £,  («)  145  P.  R.  1889 

(2)  32    P.  R.  1880.  («)  116  P.  R.  189j'. 

(3)  63  P.  R.  1888.  («)  93  P.  B.11877. 
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In  the  present  case  the  village  is  not  small  and  there  were 
ownership  entries  to  which  the  signature  might  well  be  referred. 
Further,  only  one  mortgagee  signed  and  there  is  nothing  to 
show  that  he  was  the  duly  authorized   agent  of  his  co-mortgagee. 

For  these  reasons,  I  hold  that  there  was  no  M  acknowledg- 
ment "  within  the  meaning  of  section  19  aforesaid,  and  thus 
the  suit  was  barred  by    time. 

I  dismiss  the  appeal,  but,  in  view  of  the  difficulty  of  the 
case  and  tho  circumstances  generally,  I  direct  that  the  parties 
do  bear  their  owu  costs  in  tin's  Court. 

Appeal  dismissed. 

No-  40- 

B"fore  Hon.  Sir  Arthur  Reid.  Kt.}  Chief  Judge,  and  Hon. 

Mr.  Justice  Rattigan. 

MADHO  MAL— (DECREb-iiOLDEP.)— APPELLANT, 

Versut 

JAWAH1R  tINGlI— (Jiim;mi.nt-i-fbtok)—  RESPONDENT. 

Civil   Appeal  No.  a  72  of  1908. 

Execution  of  decree-  Civil  Pioadure  Coa'c,  1*^2,  .sections  244  and  311 — 
Api'licnfiuh  to  have  sale  set  aside  by  reason  of  deftctiee  attachm$nt — Limit- 
ation—Indian Limitation  Act,  XV  of  1877,  Schedule  II,  Article  166. 

Tho  decree-holder  applie  1  f<r  execution  by  attachment  and  sale  of  the 
four  shops  2115  to  21  IS  and  filed  a  plan,  correctly  showing  the  boundaries 
of  the  shops.  In  the  warrant  of  attachment  the  numbers  were  recorded  as 
2115,  2125,  2118,  but  the  boundaries  and  measurements  were  accurately 
recorded  and  in  the  advertisement  of  sale  the  correct  numbers  were  recorded. 
The  sale  was  effected  on  the  loth  May  1907.  On  the  14th  August  1907 
another  application  was  filed  under  section  311-244  of  the  Civil  Procedure 
Code,  1882,  nml  was  dismissed  by  the  first  Court  on  the  ground  that  it  wag 
an  application  under  section  311,  and  time-barred  under  Article  166 
of  the  Indian  Limitation  Act,  1877.  The  lower  Appellate  Court,  follow. 
ing  Lala  Seva  R-m  v.  Kanahi  Ram(l)  found  that  section  311  did  not 
apply  the  sale  being  void  by  reason  of  the  attachment  being  imperfect. 
On  appeal  to  the  Chief  Court— 

Held,  dissenting  fiom  Lala  Seva  R  >m  v.  Kanshi  Ram  (})  and  following 
Shcodhyan  v.  Bhola  Nath  (*)  that  the  error  in  the  warrant  of  attachment 
constituted  merely  a  material  irregularity  which  could  be  the  subject  of 
objection  to  the  sale  under  section  311,  Civil  Trocedure   Co.;  1   did 

not  render  the  sale  void  i%so facto,  and  thereby  oust  the  provisions  of  section 
311  and  make  section  244,  Civil  Procedure  Cede,  1882,   applicable.  The  appli- 

C1)  76  P,  R.  1890.  0)  (1899)  /.  L.  R.  21   All.  311. 
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cation  must  be  treated  as  having  been  made  under  section  311,  Civil  Pro- 
cedure Code,  and  was  barred  by  limitation  under  Article  166  of  the  second 
Schedule  of  the  Indian  Limitation  Act,  1877. 

Miscellaneous    appeal  from   the    order  of  B.  B.  Bird,  Esquire,  Ad- 
ditional Divisional  Judge,  Amritsar    Division,    dated  the    1th 
February  1908. 
Sukh  Dial,  for  appellant. 
Sbeo  Narain,  for  respondent. 
The  order  of  the  learned  Jadge  referring  the  case  to  a  Divi- 

8i  n  Bench  was  as  follows  : — 

Chatterji,  J. — The  judgment  of  the  Divisional  Judge  fol-  g^  June  1908 
lows  Lala  Seva  Earn  v.  Katuhi  RamQ).  This  judgment  seems 
to  me  to  be  erroneous,  but  sitting  us  a  single  Judge  it  wculd  cot 
be  right  for  roe  to  go  against  it.  It  is  convenhnt  tl  erefore  to 
refer  this  case  to  a  Division  Bench  and  counsel  suggests  this 
course  to  me. 

I  then- fore  tend  this  case  to  a    Division   Bench.     An    early 
date  to  be  fixed. 

Tlie  judgment  of  the  Couit  was  delivered  by — 

Sir  Arthur  Klid,  C.  J.— This  appeal  was  admitted  to  a  nth  March  1910. 
Division  Bench  for  consideration  oi  the  correctness  of  the  tule 
laid  down  in  Lala  Seva  Ram  v.  Kanshi  Bam(l)  that  where  the 
formalities  laid  down  in  the  Code  of  Civil  Piocedure  as  pre- 
liminary to  a  valid  sale,  have  not  been  complied  with,  the  sale 
is  de  facto  void. 

A  preliminary  objection  that  the  lower  Appellate  Court's 
order  of  remand  was  not  appealable,  having  been  passed 
on  an  appeal  under  section  5S8  of  the  Code  from  an  oider 
under  sectiou  312,  was  overruled,  on  the  ground  that  the 
lower  Appellate  Court  dealt  with  the  matter  before  it  as  one 
under  section  244  of  the  Code.  In  any  case  an  application  for 
revision  under  section  70  (1)  (a)  or  (6)  would  lie  and  the  facts 
are  not  in  dispute.  They  are  that  the  decree-holders  applied 
for  execution  by  attachment  and  sale  of  fonr  shops,  2115  to  2118, 
and  filed  a  plan,  correctly  showing  the  boundaries  of  the  shops. 

In  the  warrant  of  attachment  the  numbers  were  recorded 
&s  2115,  2125,  2118,  but  the  boundaries  and  measurements  were 
accurately  recorded,  and  in  the  advertisement  of  sale  the  correct 
numbeis  were  recorded. 

The  sale  was  effected  on  the  ICth  May  1907,  and  an  objection 
based  on  inadequacy  of  price  and  other  grounds  was  dismissed 
en  the  15th  June  of  that  year. 

0)  76  P.  B,  1890. 
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On  the  14th  August  the  application  now  under  considera- 
t;on  was  Bled,  under  the  heading  section  311-244,  aud  was 
dismissed  by  the  Court  of  first  instance,  having  been  filed 
beyond  the  period  of  30  days  prescribed  by  Aiticle  166  of  the 
Limitation  Act  for  an  application  under  section  311  of  th« 
Code. 

The  lower  Appellate  Court  held  that  section  311  did  not 
apply,  the  sale  being  -void  by  reason  of  the  attachment  being 
imperfect,  aud  found  that  it  was  bound  to  follow  Lala  Seva 
Ram  v.  Kanshi  Rani(l)  in  spite  of  the  subsequent  ruling  of 
their  Lordships  of  the  Privy  Council  in  Tosadduk  Rasul  Khan 
v.  Ahmad   HussainQ). 

Their  Lordships'  judgment  ran  :  — "  It  was  contended  on  the 
"  part  of  the  respondents  that  the  non-compliance  with  the 
"  interval  of  30  days  between  proclamation  and  sale  made  the 
"  sale  a  nullity.     Their  Lordships  cannot  accede   to  that  conten- 

"  tion The    decree-holder  failed  to  comply   with 

"  the  full  requirements  of  section  290,  but,  both  on  principle 
"  and  authority  their  Lordships  are  of  opinion  that  the  case  must 
11  be  treated  as  the  respondents  themselves  treated  it,  as  one  of 
"  material  irregularity  to  be  redressed  pursuant  to  the  provisions 
11  of  section  311," 

In  Lala  Sevj  Ram  v.  Kanshi  Ram(l),  the  Court  held  that 
it  appealed  impossible  to  get  over  the  argument,  that  if  the 
Court  deals  with  property  in  respect  cf  which  the  formalities 
prescribed  for  attachment  have  not  beeu  effected,  it  is  not 
dealing  with  property  validly  attached,  but  with  something 
else  and  is  acting  without  jurisdiction. 

Mahadeo  Vnbey  v.  Bhola  Xath  Dichit(s)  in  which  it  was  held 
that  a  regularly  perfected  attachment  is  an  essential  preliminary 
to  sales  in  execution  of  simple  decree  for  money,  and  that,  where 
there  has  been  no  such  attachment,  any  sale  that  may  have  taken 
place  is  not  dimply  voidable  but  de  facto  void,  and  Fida  Htmmin 
v.  Kutub  Hussain(*)  in  which  the  Full  Bench  case  was  followed, 
were  cited  in  the  judgraeut  as  authority  for  the  decisiou.  In 
Sheodhyan  v.  Bhola  Nath(=),  a  Division  Bench  held  that  the 
absence  of  an  attachment  prior  to  the  sale  of  immovable  property 
in  execution  of  a  decree  amounts  to  no  more  than  a  material 
irregularity,  but    is    not  sufficient,   unless   substantial   injury  is 


(»)  76  P.  R.  1S90,  P)  (1882)  I.  L.  E.  5  All.  86   F  B 

(»)   (1894)  I.  L.  H.  21  Cal.  66  P.  C.  (*)  (18b4>  I.  L.  B.  7  All.  38. 

(s)   (1899)  I.  L.R.  21  All.311. 
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caused  thereby,  to  vitiate  the  sule.  Tho  Court  held  that  the 
principle  of  the  21  Cal.  ruling  made  the  decision  in  the  5  All. 
case  inapplicable  to  the  question  before  it. 

We  concur  in  the  interpretation  of  the  Privy  Council  ruling 
recorded  in  the  21  All.  ca?e,  and  the  ruling  is,  in  our 
opinion,  ample  authority  for  holding  that  the  error  in  the  warrant 
of"  attachment  constituted  merely  a  material  irregularity,  which 
could  be  the  subject  of  objection,  to  the  sale  under  section  311 
of  tha  Code  and  did  not  render  the  sale  void  ipso  facto  and 
thereby  oust  the  provisions  of  section  311  and  make  section  244 
applicable.  The  application  must,  therefore,  be  treated  as  having 
been  made  under  section  311  and  was  admittedly  barred  by 
limitation  under  Article  166. 

We  illow  the  appeal,  set  aside  the  order  of  the  lower 
Appellate  Court '.  and  restore  the  order  of  the  Court  of  first 
instance,  with  costs  of  all  Courts. 

Appeal  allowed. 


No.  41- 


Before  Hon.  Sir  Arthur  Reii,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  Rattigan. 

M  U R  ILAHI— (Defendant)— APPELLANT, 

Venus 

UMAR  BAKHSH— (Plaintiff)— "i 

j- RESPONDENTS. 

PALA  MAL— (Defendant)  —         J 

Civil  Appeal  No.  260  of  1S09. 

Further   Appeal — Suit  embiacing   two   or   more  distinct  subjects— Value 

for    Court-fees  and  for  appeal  different -Court-fees  Act   VII  of  1870,  sec.  17 

Suits  Valuation  Act,  VII  o/1887,  sec.  8. 

Where  the  relief  sought  in  the  plaint  was— (a)  a  declaration  that  a 
house  V  was  the  plaintiffs  property  anl  that  its  sale  to  defendant  2  was 
null  and  void  ;  (6)  a  declaration  that  the  plaintiff  was  owner  of  the  houses 
R  by  virtue  of  a  previous  sale  in  his  favour,  or  a  decree  for  specific  per- 
formance of  the  contract  of  sale  ;  or  (c)  a  decree  for  possession  by  pre- 
emption of  the  houses  R  on  payment  of  Rs.  600  or  such  amount  as  the  Court 
deemed  reasonable,  the  first  relief  was  valued  at  Rs.  150,  the  second  at  Rs.  600 
and  the  third  in  the  alternative  at  Rs.  600,  and  the  value  of  the  houses  V 
and  R  admittedly  did  not  exceed  Rs.  900  and  the  findings  of  both  the  Courts 
below  were  concurrent— the  Chief  Court— 
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Held,  following  Aukhil  Chimder  Sen  Roy  v.  Mohiny  Mohan  Das(l), 
that  the  actual  value  of  the  houses  in  litigation  is  the  value  for  the  purpose 
of  further  appeal,  that  this  valuation  is  quite  irrespective  of  the  value 
for  purposes  of  assessing  the  Court-fee  under  section  17  of  the  Court-feea 
Act,  and  that,  therefore  no  further  appeal  under  section  40,  Punjab  Courts 
Act,  lay. 

Held  also,  that  neither  section  8  of  the  Suits  Valuation  Act  nor  the  general 
rule  that  the  value  for  Court-fees  governs  the  value  for  jurisdiction  is  appli- 
cable to  such  a  suit. 

Further  appeal  from  the  decree  of  Khan  Bahadur  Mauloi  Inam 
All,  Divisional  Judged  Jhehim  Division,  dated  the  hth  October 
1908. 

Sheo  Narain,  for  appellant. 

Fazal-i-Hussain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

11th  March  1910.  Sir   Artiidb    Reid,  C.  J. — A    preliminary  objection,   that  no 

further  appeal  under  section  40  of  the  Courts  Act  lie?,  has  force. 

It  is   not  contended  that  the  Droperty  in  suit  is  of  valae  in 
excess   of    Rs.   900   and  the  suit  is  unclasscd.     The    pleader  for 
the   appellant    cited    Mussammat    Fatima  Begam  v.  Muhammad 
Zakaria(?),  Hashmat-ul-nissa     Begam     v.     Muhammad      Ahdul 
Karimi^),      Neclakandhan     Nambudripad    v.    Tirunilai     Anan- 
tha    Krishna   Ayyar^)      for     the    proposition     that    tho    value 
of  the    suit   for     purposes   of   appeal   is    in  excess  of  Ke.  1,000 
and   that   a    further   appeal     consequently    lies.     Counsel    for 
the  respondents  cited  Aukhil  Ghunder  Seii  Hoy  v.   Mohiny  Mohan 
Das(}).     In  the   Puujab    Recoi'd   1895  case   it  was  held,  that   a 
suit   for   specific   performance   of   a  contract   of  sale  and  in  the 
alternative  for     pre-emption  in   respect   of  the    property    sold, 
embraced  two  distinct   causes  of  action,   and    that    Court     fees 
must  be    affixed  in  accordance  with  the  rule  laid  down  in  section 
17    of  the   Court-fees    Act,    the   plain   object   of  which  was   to 
prevent   loss   to   the  revenue    by   the  joinder  of  separate  causes 
of   action  in   one   suit,   whether   the    reliefs  sought  were  alter- 
native  or   cumulative,    the    fees    to   be    paid  being    the   same 
as   if    separate   suits   had    been  filed.     The  question  of  jurisdic- 
tion was    not    before   tho     Court.     In    the     29   Allahabad    case 
at   was   held    that   a   suit  of   the   same   nature  as  in  the  P.  R. 
case,   except   that    pre-emption   wne  claimed    in    respect   of    a 
mortgage,  embraced   two    distinct  subjects   within  the  meaning 

(»)    (1879)  I.  L.  R.  5  Cal,  489.  (3)   (1907)  I.  L,  R.29  All.  too. 

(2)  96  P.  R.  1895.  {*)    (ld07)  I.  L.  R,  30  Mad.  61. 
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of  section  17,  and  that  separate  Court-fee3  were  necessary, 
the  claim  fur  pre-emption  beiivg  a  claim  to  stand  in  the  shoes 
of  the  mortgagee,  taking  over  his  bond  and  obtaiuing  possession 
as  mortgagee,  and  the  claim  for  specific  performance  being 
a  claim  in  respect  of  the  proprietary  interest  in  the  land. 
Here  again  no  question  of  jurisdiction  was  involved. 

In  the  30  Madras  case  the  suit  was  for  redemption 
of  a  mortgage  for  Rs.  3,000  and  in  the  aheruative,  for 
recovery  of  sums,  aggregating  more  than  Rs.  2,00J,  ou  the  basis 
of  a  mortgage  to  be  executed  by  the  plaiutiff  to  the  defeudants 
in  accordance  with  provisions  coutainei  in  tha  mortgage  for 
Rs.3,0J0.  The  judgment  ran  :  "  The  alternative  claims,  therefore, 
"  are  distinct  matters  which  could  have  be3n  made  the  grounds  of 
"  separate  suits  and  it  would,  therefore,  seem  to  be  reasouable  to 
"  bold  that  they  are  '-distinct  subjects  '  withiu  the  meaning 
11  of  section  17.  It  follows,  therefore,  that  the  value  of  the  suit 
"  for  purposes  of  Court-fees  is  mote  than  Rs.  5,000  aud 
11  consequently    also   for   purposes   of  jurisdiction." 

In   the   5    Calcutta   case    the   Court   held    that    "  the   law 
"  regarding   jurisdiction   to    try   a  suit   or  appeal  as   determined 

"by   the  value  of   the   subject-matter   involved is   quite 

"  irrespective  of  the  value  for  purposes  of  assessing  the  Court- 
"  fee  payable  on  the  plaint  or  petition  of  appeal,  which,  for 
11  the  sake  of  convenience,  is  fixed  by  certain  rules  which 
"determine  an  artificial  value  for  purposes  of  the  stamp  reve- 
"  nue.  The  value  of  the  subject-matter  of  a  suit  or  appeal,  ou 
11  which  depends  the  jurisdiction  of  the  several  grades  of  Civil 
"  Courts,  is  the  actual  value  of  the  property  in  litigation." 
In  the  present  case  the  relief  sought  was— 
(a)  a  declaration  that  a  house  shown  in  violet  on  the  plan 
filed  was  the  plaintiff's  property  aud  that  its  sale  to  defendant 
No.  2  was  null  and  void  ;  (6)  a  declaration  that  the  pla;uitff 
was  owner  of  the  houses  shown  in  red  on  the  plan,  by  virtue  of 
a  previous  sale  in  his  favour,  or  a  decree  for  specific  performance 
of  the  contract  of  sale  ;  or  (c)  a  decree  for  possession  by  pre- 
emption of  the  houses  shown  in  red,  ou  payment  of  Rs.  600,  or 
such  amount  as  the  Court  deemed  reasonable. 

The    first  relief   was  valued  at   Rs.    150,    the    second    at 
Rs.  600,  and  the  third  in  the  alternative  at  Rs.  600  — 

As    above  stated  the  value  of    the   houses  claimed,    violat 
and  red,  admittedly  did  not  exceed  Rs.  900. 
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The  Madras  Court  recorded  no  reasons  for   the    final    sent- 
ence  cited  "  and  consequently  also  for  pnrposes   of   jurisdiction," 
bat  the  dictum  was   possibly    based  on    section  8    of   the   Suits 
Valuation   Act,  or  on  the  general  rule    that  the  value  for  Court- 
fee  governs  the  value  for  jurisdiction. 

That  rule  cannot,  however,  in  our  opinion,  be  applied  to 
cages  in  which  separate  reliefs,  no  one  of  which  exceeds  the 
value  of  the  propepty  in  suit,  are  claimed  iu  the  alternative  in 
respect  of  that  property. 

As  poiuted  out  in  the  P.  R.  case  cited,  the  object  of 
section  17  of  the  Court-fees  Act  is  to  prevent  loss  to  the 
revenue,  and  the  Suits  Valuation  Act  contains  no  rule  cor- 
responding to  section  17.  The  Louses  in  suit  being  of  a  value 
which  dues  not  confer  the  right  of  further  appeal,  that  right 
does  not  in  our  opinion  accrue  merely  by  reason  of  separate 
claims,  not  exceeding  that    value,  beiug  sjught  iu  one  suit. 

The  utmost  that  the  plaintiff  could  obtain  was  possession 
of  the  houses,  and  the  plaint  did  not  ask  for  any  mote  valuable 
relief. 

The  .houses  were  the  property  in  litigation  aud  we  accept 
the  rule  laid  down  in  the  Calcutta  case  that  the  actual  value  of 
those  houbts  is  ttie  value  of  the  appeal. 

For  these  reasons  we  hold  that  a  further  appeal  does  not 
lie.  The  appeal  was  however  admitted  in  the  alternative 
under  section  70  (1),  (fc)  of  the  Courts  Act. 

The  reliefs  sought  were  not,  in  our-  opinion,  inconsistent. 
The  plamtiff  might  well  have  been  ignorant  of  the  actual  sub- 
ject-matter  of  the  sale  by  his  father,  whether  the  bouses  shown 
in  red  onlj  or  those  shown  in  red  and  in  violet,  and  the  subject 
of  tLe  sale  to  the  plaintiff  would  naturally  be  limited  in  his 
mind,   to  what  he  understood  to  have  been  sold  by  his  father. 

It  was  found  by  the  lower  Appellate  Court  that  all  that 
had  beeu  sold  by  the  plaintiffs  father  was  included  iu  tho 
contract  of  sale  to  the  plaintiff,  and  the  fact  that  the  plaintiff 
honestly  thought  that  he  already  owned  part  of  the  houses  and 
purchased  only  the  remainder,  does  not  exclude  the  applica- 
bility of  section  27  of  the  Specific  Relief  Act. 

On  the  findings  of  fact  below,  including  notice  to  the 
appellant  of  prior  sale  to  the  plaiotiff,  the  decree  passed  must 
be  maintained. 
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Although  the  sale-deed  iu  favour  of  the  appellant  was 
executed  en  the  1st  Joly,  he  paid  nothing  until  compulsory 
registration  en  the  15th  October,  and  his  only  out-of-pocket 
expenses  wereRs.  9  for  the  paper  on  which  the  deed  was  exe« 
outed. 

These  facts  considered  with  others  ppecified  by  the  lower 
Appellate  Court,  justify  the  inference  that  the  appellant  had 
notice,  and  section  27  (6)  of  the  Specifie  Relief  Act  does  not 
help  hira. 

The  cross-objections  have,  in  our  opinion,  no  force.  The 
lower  Appellate  Conit  had  discretion  in  the  matter  of  costB, 
and  in  this  appeal  under  section  70(1)  (6)  we  see  no  reason  for 
interference  with  its  exercise  of  that  discretion. 

The  appeal  fails  and  is  dismissed  with  costs.  The  cross- 
objections  also  are  dismissed. 

Appeal  dismissed. 

Privy   Council. 

No.  42. 

Present. 

Lord  Robertson. 

Lord  Atkinson. 

Lord  Collins. 

Sir  Andrew  Scoble. 

Sir  Arthur  Wilson. 

ATAR  SINGH  AND  OTHERS,— (Defendants)— APPELLANTS. 

Versus 
THAKAR  SINGH,— (Plaintiff)— Respondent. 

Hindu  law  — Alienation  ly  father—  Ancestral  and  self-o cquired  property 
— ones  of  proof  —  suit  to  set  aside  alienation  as  leing  made  without  legal 
necessity — conjecture  ani  positive  pro/. 

In  a  suit  to  set  aside  a  deed  of  sale  of  immoveable  property  executed  by 
the  plaintiff's  father,  who  had  succeeded  to  it  as  the  next  reversionary 
heir  on  the  death  of  the  widow  of  the  last  male  owner,  the  plaintiff  alleged 
that  the  land  sold  was  ancestral  property,  and  that  the  alienation  had  been 
made  without  legal  necessity  and  was  therefore  void. 

The  evidence  showed  that  the  last  male-owner  had  acquired  some  lands 
in  the  district  by  purchase  and  others  on  abandonment  by  collacteral  rela- 
tives,  but  there  was  no  evidence  defining  the  boundaries  of  these  portions 
respectively,  that  being  merely  a  matter  of  conjecture. 
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Eeld  that,   the  onus  of  proving  that  the  property  alienated  was  not 
self-acquired  in  the  hands  of  the  last  male-owner,  was  on  the  plaintiff,  who 
could   not  under  the  circumstances  derive  any  assistance  from  conjectures, 
however  reasonable  in  place  of  positive  proof. 
Appeal  from  a    decree  of  the  Chief  Court  Piinjab  (Hon  Mr.  Justice 

Anderson    and     Eon.      Mr.    Justice     Robertson),  dated    26th 

May  19:3. 

De  Gruyther,  K.  C  ,  for  appellants. 
Nemo,  for  respondents. 

Tho   facts  of  the  case  sufficiently  appear  from  the  judgment 
of  tbe  Chief  Court  delivered  by  : 

go„  Robertson,  J. —This  if  a  somewhat  peculiar  cape. 

The  facta  are  set  forth  in  the  judpment  of  the  lower  Conrt. 
Briefly,    it   appears  that  one  Dyal  Singh,  father  of  the  plaintiff.*, 
was  the   next  reversioner  to  the   property   rf  one  Dhanna  Singh, 
whose   widows    were  in  possession  <f  the  propetty  for  life.     Dyal 
Singh    apprars    to   have    been    of    extravagant   and    somewhnt 
dissolute   habits  and  to  have  been  in  pecuniary    difficulties.     The 
widow  of  Dhanna  Singh  had  made  various  alienations  during  her 
lifetime  of    Dhanna   Singh's    property,  and    it   appears  to  have 
occurred,   or    to   have   been    suggested,   to    Dyal  Singh    that  le 
might  successfully  contest  these  alienations.     He  was,  it  is  said, 
not  in  a   position    to   bring  suits  unaided,  and  so  he  entered  into 
two  agreements,  one  with  Man  Singh,  Kharak  Singh  and  Harnam 
Singh,  defendants,  and  one   with    Babu  A  tar  Singh,  brother  to, 
the  three  just  namtd,   pleader  of  the  CI  ief  Conrt,  who  agreed  to 
furnish   the    necessary    funds    and    conduct  the  cases  on  certain 
terms    which   we   shall    presently    discuss.     As   the  result  of  the 
litigation   imbaiked  on,  consisting  mainly  of  a  suit  to  set  aside  a 
gift    made    by  Dhanna  Singh's  widow,  Mnssammat  Rajind  Kaur, 
to   one   Gurdit.   Singh,    the  allegt-d    daughter's   son    of  Dhanna 
Singh,    that    suit    was    snrces-ful  and  the  land  so  obtained,  with 
other  lands  wl  ieh  had  been  given  up  by  Mu*sammat  Khem  Kaur 
in  cot  sideiation  of  a   payment   of    Rs.   3,100-after  the   decision 
against  Guidit    Sit  gb,    is  dealt  with  in   a  deed  of  sale.     The  two 
agreements  mentioned  above  weie executed  on  the  same  day,  27th 
October    1891.  and    the  d«  ed  of   sale  on  7th  .May  1894.     By  the 
deed  of  sale,  Dyal  Sicgh  made  over  37 — 64  of  the  land  acqr.itod  by 
the  suit,  which  37—64   is  valued  by  the  parties  at  Hs.  28,643- 120 
tho    consideration    for    the    sale    being  no  money  payment  at  the 
time,    but   the  services   i*endered    in    accordance  with  tie  agree- 
ments   if   27th    October    1891,    which    seivices    are    valued    at 
Rs.  28,643-12-0. 
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The  plaintiff,  who  is  a  little  minor  boy,  sues  through  h; 
mother  as  next  friend,  alleging  the  alienation  to  have  been  made 
for  a  fictitious  price,  without  any  legal  necessity,  and  with  a 
view  to  prejudice  plaintiff's  lights,  the  property  is  alleged  to  be 
ancestral,  and  it  is  claimed  that  Dyal  Singh  had  no  power  by 
custom  to  make  the  alier.a'ion  without  valid  necessity  in  presence 
of  the  plaintiff. 

It  was  contended  for  the  defence  that  the  property  was 
not  ancestral,  that  Dval  Singh  had  full  power  to  alienate,  and 
that  the  alienation  was  made  in  payment  for  services  which 
conferred  great  benefit  on  phi  in 'iff,  and  was  for  va'id  cons'dera- 
tion  and  legal  necessity.  It  was  also  urged  that  plaintiff,  not 
having  been  born  at  the  time  of  the  alienation,  could  not  sue. 
Two  issues  were  first  drawn  (1)  was  the  property  ancestral  ? 
(2)  if  it  was,  was  the  alienation  for  full  consideration  and 
necessity,  and  are  plaintiffs  bound  by  the  agreement  of  27th 
October  J891,  and  was  that  agreement  for  the  benefit  of  plaintiff 
and  defendant  3  (Dyal  Singh).  Further  issues  were  drawn  as 
to  the  date  of  Thakur  plaintiff's  birth  and  his  power  to  sue, 
if  born  subsequent  to  the  alienation. 

The  lower  Court  found  that  Thakur  was  born  before  7th 
May  1894  and,  for  the  reasons  given  by  the  lower  Court  and 
from  a  consideration  of  the  evidence  on  the  record,  we  have  no 
doubt  that  this  decision  is  correct,  and  we  find  accordingly  that 
Thakur  was  born  before  7th  May  1894. 

The  next  point  to  consider  is,  whether  or  not  the  property 
was  ancesti'al,  and  whether  Thakur  has  any  locus  standi  to 
sue.  It  was  suggested  in  general  terms  that,  the  conditions  of 
the  agreements  are  so  monstrous  that  the  question  of  loctw 
standi  is  in  some  remote  way  affected  by  the  fact,  but  no  serious 
ground  was  put  forward  upon  which  it  would  be  possible  to 
adnr.t  that  the  plaintiff  has  any  locus  standi  or  could  obtain 
the  relief  sought  unless  it  be  held  that  the  properly  is  ances- 
tral. However  unfair  the  agreements  may  be,  aud  however 
much  one  of  them  may  or  may  not  be  open  to  animadversion, 
we  are  clear  that  unless  the  property  be  held  to  be  ancestral 
the  suit  must  fail.  We,  therefore,  proceed  at,  once  to  what  is 
the  main  point  in  the  case,  and  what  has  been  the  crucial  point 
throughout,  »,  e.,  is  the  property  in  suit  "  ancestral  "  in  whole 
or  in  part  in  the  sense  in  which  that  term  is  understood  under 
the  customary  law.  "  Ancestral  property  "  for  the  purposes 
of  this  suit  means  property  which  was  held  by  an  ancestor  who 
is  the  common    ancestor   of  the  parties.     In  this  case,  therefore, 
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it  would   mean   property   held  by  any    direct  ancestor  of   Dyal 
Singh  and  of  Dhanua  Singh. 

Extracts  from  the  remarks  recorded  on  the  pedigree-tables 
of  Mauza  Tungbala  of  the  Settlement  Records  of  1865  and 
1892-93  are  on  the  record  and  are  printed  at  pages  14  and  13  of 
the  paper-book. 

There  appears  to  be  no  doubt  that  the  village  was  originally 
founded   by    a  Tung   Jat    who  was   the  common  ancestor  of  the 
defendants    Dyal  Singh   and   Dhanna    Singh.     In  the  pedigree- 
table  prepared  at  Settlement,  Dyal  Singh  and  Dhanna  Singh  are 
shown   as   descended  from   one    Harji.     No   doubt   in  the  Sikh 
times  the   stronger   members    of   a  family  got   more  than  their 
shares,   and    we  find  from  the  remarks  recorded  in  1892-93  that 
the   entire   land   had   practically  come  into  the  bands  of  Dhanna 
Singh.     Lands   given    up   by    other   co-sharers    and    coming    to 
Dhanna  Sin^h  in  virtue  of  his  relationship  and    of    the  fact  that 
tho   land  had    been  held  by  a  common  ancestor  of  the  absconder, 
and  Dhanna    Singh  would  clearly  be  held  to  be  ancestral.     Some 
portions  may  have   been    derived  from  other  proprietors  of  thair 
holdings  only  by  purchase  or  simple  acquisition  in  their  absence, 
but  the   main   portions    would   appear  to    have  been   left  by  the 
other  Tung   relatives   to   come  into  Dhanna  Singh's    hands.     It 
is    noted  in   the   pedigree-table  that  "  most  of  the  co-sharers  of 
"  the   village   being   in  straitened   circumstances   absconded  or 
"  absented    themselves.     Out   of   the    proprietary    body    Sardar 
"  Dhanna  Singh  alone  remaiued  in  possession  of  the  entire  land.  " 
It  would  appear,    therefore,    clear,  that   the    village    had    been 
acquired     practically     in  its    entirety    by    Dhanna     Bingh    in 
consequence  of  the  abandonment  of  his  relatives  and  collateral.-. 
In  regard  to  such  land  it  has  been  laid  down  in  Natha  Singh  v. 
Harnam  Singh  (l)    that    it  should  be   considered  ancestral.     At 
pnere  89   of  Uat  judgment  it  is  remarked  "  considering  that  this 
"  was  a  portion  of  the  family  ancestral  holding,  and  fell  to  Sham 
"Singh    owing   to   its  abandonment  by  a  near  relative  we  think 
"  that   this    portion  of   the  estate  should  be  hid  to  be  governed 
"  as   regards  alienations,  by  the   same  rnle  as  that   which  applies 
"  to  that  part  of  the  estate  which  is  admittedly  ancestral.    .    .    . 
'  "W^    think    that  this   pai titular  land  is    not   removed  from  the 
"  category  of  ancestral   property,  merely  becan=e  it  came  to  Sham 
"  Singh    owing   to    the    abandonment    thereof  by  a  near  relation 
"  rather   than  by  simple  inheritance."     These   principles  are  in 

(!)  31  P.  R.  1894, 
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noway  traversed   in  the  judgment  in  Fakir  v.  Daulat  (i)  which 

w  by  a  single  Judge,  the  circumstances  in  that  case  bain*  qnite 
difterent  from  those  in  this.  We  think,  therefore,  that  it  mu*t 
be  presumed  that  the  land  in  Dhanna  Singh's  bands  before  the 
village  was  evacuated  in  order  that  Kanwar  Xau  Nihal  Sin^h 
might  make  a  garden  of  it,  most  be  considered  to  have  been 
then  ancestral.  It  is  impossible  to  differentiate  between  the 
portions  which  came  from  relatives  and  co-sharers  and  the 
port.on  which  may  have,  in  some  instances,  been  purchased. 
It  appears,  however,  that  Kanwar  Nan  Xihal  Singh  -  about 

«fo r  h  JT  T/r  ab°Ut  1842)  CaUS6d  tbG  ViUa»G  t0  be  —ted 
for  he  mtended  planting  a  garden  there."  Tbesejare  the  words  on 

tb-  point    m    the  pedigree-table  of  1892-93.     It  does  net  appear 

how  far  this  intention  was  ever  carried  out,  or  whether  the  popn- 

.t.on  and  evacuation    went   beyond  the  village  site.     It  appears 

that   when    Sardar   X- N.hal  Singh  wished  to  start  his  .' 

'   ab  di    '    i  TS  gr°aUd    kB0Wn    3S    «»■*    «*    that 

.badi       ,  ed  ag    tfce  vil]age  gite  ^  Tn 

Jhich   had   been   destroyed  or  depopalated  to  make  room  for    he 
g-den,    bemg  included    as  nanl  property  in  Araritsa,     Id 
not  appear    whether   Sardar    Nau  Xihal  Sin^h  ever  intended  t 
oia  ever  did,  make  the  cultivated  lands  of  Tnn^Il^h  I     oD  °d' 
have    made   a  very   large  garden.     The  word  used  in  connect    u 

w     ed   aX     rV'^r''    ""*   S^tS    ^e  idea  that  a 
walled    and   enclosed   garden    was    intended.     The  idea  was  not 

earned   out,  but   the   new   abadi    for   Tnngbala   which  Dhanna 
Singh    had    steited    remained  as  the  abadi  of  Tungbala  and  the 
old  one  w«  incorporated  in  Amntsar.  It  does  not  appear,  whether 
or   not   Dhanna   Singh   was    ever  dispossessed  of  any  part  of  the 
enltnrabe  lands  ;  if    he    was,   apparently,    they    were    almost 
immediately   restored  intact.     Some  neighbouring   viJW,  were 
destroyed   entirely  to  make    the    hunting   ground  of   .Maharaja 
Koarak    Singh,    but    this    was   not  the  case  with  Tungbala  and 
we  are  quite  unable  to  hnd  from   the  record  that  there  was  any 
such   confiscation    and  break  of  ownership  in  regard  to  Tungbala 
as  would   bring   the    case    within   the   purview  of  the  rnlL  in 
fr»   "«*»  *«-    v.    Janki   Kaur  (»;     Even  if  the  land  was 
taken  up  by    Sardar  Naa  Xihal  Singh,  for  a  short  period,  whi 2 
is  by   no   means   established,  it    appears    to    have    been  restored 
ntact,   and   there   was  no  such  break  of  continuity  as  to  deprive 
^e^prop^M^  ancestral   character.     We   hold,  therefor" 

«  SI  P.  E.  1901.  fl  {m2)  L  Lt  R>  2Q  ~Ca~  ~ 


128 


civil  judgments-No.  m.  I  *"""■ 


ou    a  foil    coosideratioo   of    all    the    facts    disced    by    the 
record,    that  that  part   of   the  property    .mut   be    claeaed    ae 

ancestral. 

This  being  80,  Thakur  Singh  clearly  bad  the  necessary 
locus  standi  to  contest  the  alienation,  and  it;  can  otlybeii.au.. 
tained  an  so  far  as  it  may  be  found  to  be  for  necessity,  as 
regards  the  interest  of  the  plaintiff.  As  regards  Dyal  Singh 
himself,  of  course,   the  matter  appears  to  be  at  an  end. 

[The  remaineder   of  the  judgment   is  not  required  for  the 
purposes  of  this  report.] 

The   judgment  of  their  Lordships  was  delivered  by   Lord 

Collins : —  .        _       .    .   .. 

1 M  My  1908.  This   is  an  appeal  from  a  decree  of  the  Clue     Court  of   the 

Punjab  varying  a  decree  of  the  District  Jud.e  o   Amntsar.     The 
.ait  was  brought  by  Tbakar  Singh  and  his  brother  Kehr  Singh 
min0rS  by  their  mother  acting  as  next   friend,  to  set  a.de  a  deed 
1  made  on  the  7th  May  1894  by  their  father  Dyal  Singh  to  the 
appellants  and  certain  other  persons  as  purchasers,  on  t   e  ground 
that  the  lands,  the  subject-matter  of  the  sale,  were  to  the  view  of 
the  Hindu  law,  ancestral,  and  that  the  sale  was  not  necessary  and 
was  for   a  fictitious  consideration  and  in  fraud  of  the   rights    of 
the   plaintiffs'    father   Dyal   Singh,  as  next  heir  and  reversioner 
on  the  death  of  the  widow  of  Dhaona  Singh,  tbe  deceased  owner. 
Kehr  Singh  died  while  the  suit  was  pending.     The  only  question 
in  dispute  on  this   appeal  is  whether  the   lands  wera  «oe*toal. 
The  District  Judge  has  held  that  they  were  not,  the  Chief  Couit 
has  reversed  his  decision  and  held  that  they  were. 

It  is  not  disputed  that  the  onu$  on  this  issue  is  on  the 
Plaintiffs,  and  it  is  because  in  the  opinion  of  the  District  Judge 
they   failed  to  discharge  this  onus  that  the  suit  was  dismissed. 

It   is    through    their  father,  as    heir    of  the   above-named 

Dhanna  Singh,  that  the  plaintiffs  claimed,  and   unless  the  lauds 

came  to  Dhanna  Singh  by  descent  from  a  lineal  male  ancestor  in 

the  male  line,  through  whom  the  plaintiffs  also   in    like  manner 

claimed,  they  are  not  deemed  ancestral  in  Hindu  law.     Therefore 

if  the  plaintiffs  cannot   show    that   they  were   not    serracquireu 

lands  in  the  hands  of  Dhanna  Singh,  the  suit  fails.      New,  as  the 

District  Judge  points  out,  there  is  really   no   evidence   that   the 

lauds  in  question    came    to    Dhanna   Singh  by   descent    at    all. 

There  is  evidence  that  he  acquired  some  lands  in  the  district    by 

purchase    from  the    owners,    and  there    is  a  probability  that  he 

acquired  others  by  the  abandonment  of  other   persons,  who   niaj 

have  been  collateral,    and,   in  that    way,    may    hare    become 
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posted  of  lands  which,  by  the  custom  of    the    Punjab,    would 
be  regarded  as    ancestral.     But  there    is    no  evidence    whatever 
defiuing  the  boundiries  of    these  portions  of    land   respectively. 
Indeed,  the  learnel  Judge?  of  the  Chief    Chart  then  selves   siy   : 
Mtis     impossible  to   differentiate  b it ween    the  portioas    which 
M  came  from  relatives  and  co-sharers  and  the  portions  which   may 
"  have,  in    sorao  instances,  been  purchased."     But  it   is    by     rea- 
son of  this  impossibility  that  the  plaintiffs  failed  to     prove    their 
case.   The   learned  District  Judge  also  points  oat  that,    since  the 
death   of  Dhanna  Singh,  large  portions  of  the  land    held   by   him 
have  been  sold  by  his  widow,  and  it  is  quite  possible   that   all   the 
ancestral  land,  if  he  had  any,  was  embraced  in  these   sales,   and 
that  the  sale  of  the  lands  in  question  embraced    exclusively     self- 
acquired  lands.     Their  Lordships  agree  that,  when  the   onus  lies, 
as  it  does  in  this  case,  on  the  plaintiffs  in  seeking  to  set   aside   on 
such  grounds    a  solemn  deed  executed  by  their  father,  conjectures 
cannot  be  accepted  as  a  substitute  for  proof.     With    the   greatest 
respect  to  the  Judges  of  the  Chief  Court,  their  Lordships    venture 
to  think  that  they  have  hardly   given   sufficient   weight  to   this 
consideration.     Their  Lord>hips   agree  with  the   conclusion    and 
reasoning  of  the  learned  District  Judge,  and  will  humbly  advise 
His  Maje3*y  that  the  Appeal  be  allowed  and  the    decree  of     the 
Chief  Court  set  aside  with  costs.     The  respondeat    must   pay  the 
costs   of  this   appeal,   except   so    far  as  they    may    have    been 
increased  by  the  delay  which  has  taken  place  in  the    prosecution 
of  the   appeal. 

Appeal    allowed.   Solicitors   for    the   appellants— Watkins 
and  Lempriere. 


No.  43- 

Before  Eon.  Mr.  Justice  Rattigan,  and  Hon.  Mr. 

Justice  Shah  Din. 

ABDUL  ALL—  (Plaintiff)— APPELLANT, 

Versus 

Mr.  F.  VON    GOLDSTIEN— (Defendant) -RESPONDENT. 

Civil  Appeal  No.  362  of  1908. 
Indian  Contract  Act  IX  of  1872,  Section  230     3)  — Personal    liability  of 
Agent  in  British  India  for  money  d»e  to  a  contractor  for  work  d  ne  (or  n  Ra   a 
outside     British    India.— Limitation- Indian    Limitation    Act,  XV   of   1877, 
Article  56,  und  Section  19,  explanation  (I)- Acknouledgmmt  by  Agent. 
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Held,  that  plaintiff  suing  for  the  balance  of  money  due  to  him  for  work 
done  for  a  Rana  in  his  State  situate  outside  British  India  was  entitled  under 
section  230  (3)  of  the  Indian  Contract  Act,  IX  of  1872,  to  sue  the  defendant, 
the  Rana's  Agent  (qua  the  work)  in  British  India  from  whom  plaintiff 
had  actually  got  the  contract. 

Semhle,  that  article  56  of  the  Second  Schedule  of  the  Indian  Limitation 
Act  is  applicable  to  such  a  suit. 

Held  fmther  that  a  letter  addressed  to  the  Rana  by  the  defendants  within  3 
years  from  the  date  of  the  completion  of  the  work  by  the  plaintiff  was  a  suffi- 
cient acknowledgment  of  liability  in  respect  of  the  plaintiffs  claim  within 
the  meaning  of  explanation  (I)  to  section  19  of  the  Indian  Limitation  Act,  as 
it  admits  in  clear  and  definite  language  that  plaintiff  has  a  good  and  subsis- 
ting claim. 

First  appeal  from  the  decree  of  W-  de  M,  Malan,   Esquire,   District 
Judge,  Simla,  dated  the  \1th  December  1907. 
Muhammad  Shaft,  for  appellant. 
Fazl-i-Hussain  and  Pir  Bakhsb,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by  : — 

Ibth  March  1909.  Rattioax,  J.— The  plaintiff,    Abdul    Ali,  is  a   contractor  of 

Simla  and  he  sues  defendant,  Felix  Von  Goldstien,  who  is 
also  a  contractor  of  Simla,  upon  the  following  allegations,  viz.  — 
1.  That  during  the  years  1899  to  1901  he  performed, 
by  agreement,  certain  building  work  for  the  defendant  at 
Kiar  in  Koti  State. 

2.  That  the  work  was  finished  in  February  1901,  and  its 
total  value  then  due  and  payable  amounted  to  Rs.  5,87414-11, 
of  which  the  plaintiff   has  been  paid  Rs.  2,000  only. 

3.  That  on  the  plaintiff's  frequent  demands  for  the 
balance,  the  defendant  finally  deuied  personal  liability  and 
told  plaintiff  that  it  was  the  Rana  of  Koti,  and  not  defendant, 
who  was  liable. 

4.  That  the  defendant  frequently  stated  in  reply  to  plain- 
tiff's demands,  "  when  the  Rana  pays  me,  T  will  pay  you,"  and 
in  the  year  1904  the  defendant  told  the  plaintiff  that  he  had 
settled  with  the  Rana,  and  would  pay  the  plaintiff  when  the 
monoy  came.  This  reply  was  staled  at  intervals  until  June  or 
July  of  this  year. 

5.  That  upon  an  enquiry  being  ordered  by  the  Supeiin- 
tendentof  the  Hill  States  about  the  year  1903,  concerning  the 
liability  of  the  Rana  of  Koti  for  the  debt  due  to  the  plaintiff, 
the  matter  went  before  the  Local  Government  and  it  was 
decided  after  a  period  of  two  years  or  thereabouts  that  it 
was  the  defendant  and  not  the  Rana  who  was  liable. 
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6.  That  plaintiff  again  demanded  the  monies  due  with 
interest,  but  the  defendent  refused  to  pay. 

7.  -  That  the  contract  with  the  defendant  was  made  at 
Simla,  where  both  parties  reside. 

8.  That  the  plaintiff  is  entitled  to  interest  at  Rs.  12  per 
cent,  by  way  of  damages  from  March  1931  to  the  present  day, 
amounting  to  Rs.  2,576-14-0. 

The   plaintiff,   therefore,  prays   for     a   decree   against    the 

defendant   for    Rs.  3,874-14-11,   principal,  and    Rs.    2,576-14-0, 

interest   thereon  at     Rs.   6  per  cent,  until  realization,   and   costs 

of  the  suit,  or   such  other  relief  as  this  Court  may  deem  fit   and 

proper. 

The  plaint  was  presented,  through  plaintiff's  Advocate, 
Mr.  Bevan  Petman,  to  the  District  Judge,  Simla,  on  the 
18th  September  1906.  In  reply  to  plaintiff's  claim,  defendant 
filed  a  writteu  statemeut  to  the  following  effect  : — 

1.  That  the  plaintiff  has  no  cause  of  aotiou  against 
the  defendant, 

2.  That  the  suit  is  barred  by  limitation. 

3.  That  the  plaintiff  did  not  perform  any  work  for 
the  defendaut,  nor  was  there  any  agreement  between  the 
parties. 

4.  That  the  plaintiff  did  certain  work  for  the  Rana  Sahib 
of  Koti,  at  Kiar,  during  the  period  mentioned  in  paragraph 
No.  2  of  the  plaint  and  received  certain  sums  of  money.  The 
defendant  was  only  sup3rvisiug  the  work  of  contractors  on 
behalf  of  the  Rana. 

5.  That  paragraphs  Nos.  3  and  4  of  the  plaint  are 
denied.  The  defendant  never  promised  or  admitted  any  per- 
sonal liability. 

6.  That  no  such  decision  was  given  by  tha  Local  Govern- 
ment, as  alleged  in  paragraph  No.  5,  of  the  plaint,  but  even 
if  so,  it  is  not  legally  bindiug  on  the  defeudant. 

7.  That  the  plaintiff  applied  to  the  Local  Government 
to  grant  him  permission  to  sue  the  Rana  Sahib  of  Koti,  his 
application  was  rejected,  therefore,  he  has  filed  this  suit  against 
the  defendant, 

8.  That  paragraph  No.  7  of  the  plaiutff  is  denied. 

9.  Tuat  the  plaintiff  is  not  entitled  to  any  relief  what* 
soever  against  the  defendan  his  suit  may  be  dismissed  with 
costs. 
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The  learned  counsel,  who  appeared  respectively  for  the 
plaintiff  and  the  defendant,  suggested  certain  isenes  which 
the  Court  accepted.     They  were  as  follows  :  — 

"  1.  Has  plaintiff  any  cause  of  action  against  defend- 
"  ant  ?    Onus  on  plaintiff. 

"  2.     Is  the  suit  barred  by   limitation  ?  Onus  on  defendeut. 

"  '6.  What,  if  any,  was  the  contractual  relationship 
"  between  the  parties  ?  Gnus  on  parties. 

"  4.  Did  defendant  at  any  time  admit  personal  liabil- 
"  ity  ?  Onus  on  plaintiff. 

"5.  To  what  relief,  if  any,  is  the  plaintiff  entitled? 
"  Onus  on  plaintiff." 

After  a  somewhat  prolonged  trial,  the  Distiict  Judge, 
who  has  dealt  with  the  case  with  patience  and  care,  held  (1) 
that  there  was  no  sufficient  proof  tbat  defendant  originally 
engaged  plaintiff  on  his  own  responsibility  ;  (2)  that  defend- 
ant had  received  a  sum  of  Rs.  7,000  from  the  Rana  of  Koti 
for  the  work  done  on  the  palace  built  for  the  latter ;  (3) 
that  out  of  this  amount  defendant  was  legally  bound  to 
pay  over  to  plaintiff,  a  sum  which  should  represent  the 
lattei's  proportionate  share;  (4)  that  in  addition  to  plaintiff, 
defendant  himself  and  another  contractor,  one  Marnu,  were 
entitled  to  shaie  in  the  sum  of  Rs.  7000-0-0,  and  (5)  tbat 
plaintiff  was  approximately  entitled  to  Rs.  1,500-0-0  as  his 
share.  He  further  found  that  as  regards  plaintiff's  claim  to 
share  in  this  sum  of  Rs.  7,0CO,  the  suit  was  within  time 
under  article  62  of  the  Limitation  Act,  as  defendant  did  net 
receive  the  last  instalmer.t  from  the  Rana  till  September  1907, 
i.e.,  after  the  institution  of  the  suit. 

The  District  Judge  accordingly  granted  plaintiff  a  decree 
for  Rs.  1,500-0-0  with  costs  in  proportion,  and  interest  at 
G  per  cent,  per  annum  from  date  of  decree  to  date  of  realiz- 
ation. 

This  decision  satisfied  neither  party  and  the  result  is  tbat 
both  plaintiff  and  defendant  have  filed  cross-appeals  to  this 
Court,  plaintiff  contending  that  his  claim  should  have  been 
decreed  in  full;  while  defendant  urges  that  the  District  Judge 
has  given  plaintiff  a  decree  upon  a  ground  not  put  forward 
by  the  plaintiff  or  involved  in  the  plaint  and  pleadings,  and 
also  that  plaintiff's  suit,  as  framed  and  as  baBed  on  an  alleged 
contract,  is  barred  under  article  56  of  the  Limitation  Act. 
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In  this  judgment  we  will  dispose  of  both  appeals  together, 
as  the  questions  involved  are  necessarily    very  closely  connected. 

The  case  was  argued  before  us  at  very  considerable  length 
aud  with  great  ability  on  both  sides,  but  the  points,  which 
we  have  to  decide  are  really  very  simple.  Briefly  stated,  they 
are  as  follows  :  — 

1.  Has  plaintiff  proved  any  contractual  relationship  be- 
tween himself  and  defendant  of  the  kind  alleged  in  the  plaint  ? 

2,  If  so,  is  his  claim  within  time  ?  The  third  question 
relates  to  defendant's  cross-appeal,  and  arises  only  if  the 
answer  to  the  above  two  questions,  or  to  either  of  them,  is  in 
the  negative,  and,  as  in  our  opinion,  the  first  two  questions 
must  be  answered  in  the  affirmative,  it  is  obviously  un- 
necessary for  us  to  say  anything  further  on  the  third. 

To  revert  then  to  the  first  question.  It  is  an  admitted 
fact  that  plaintiff's  connection  with  the  re-building  of  the 
Rana's  palace  was  due  to  defendant,  and  it  is  not  denied 
that  he  actually  performed  the  work  specified  in  the  annexure 
to  the  plaint.  Nor  is  there  any  contention  as  to  the  rates 
charged  by  him.  Tbe  sole  question  upon  this  point  is,  whether 
his  claim  lies  against  ihe  defendsnt  or  against  the  Rana  of 
Koti.  Plaintiff  has  sworn,  and  defendant  does  not  attempt 
to  deny,  that  the  defendant  was  entrusted  by  the  Rana 
with  the  matter  of  the  building  of  the  palace,  though  the 
parties  are  at  issue  as  to  the  exact  nature  of  defendant's 
position  in  the  business.  Plaintiff,  on  the  one  hand,  main- 
tains that  defendant  was  either  given  a  contract  by  the 
Rana  to  build  the  palace,  in  which  case  his  (plaintiff's) 
position  would  be  merely  that  of  a  sub-contractor  under 
defendant,  or  was  authorised  by  the  Rana  to  act  as  his 
agent  in  getting  contractors  to  do  the  work.  In  either  case 
plaintiff  contends  that  he  can  sue  defendant  for  the  work 
done.  Of  course,  if  plaintiff  was  employed  merely  as  a  sub- 
contractor under  defendant,  the  latter's  liability  cau  admit 
of  no  doubt.  This  is  conceded.  But  if  plaintiff  cannot  estab- 
lish this  fact,  the  question  still  remains  whether  under 
section  230  of  the  Indian  Contract  Act,  the  plaintiff's  claim 
will  lie  a^iiust  defendant.,  if  it  cm  be  shown  that  the  latter 
was  acting  as  the  ageut  of  the  Rana.  In  our  opinion,  the 
first  contention  must  fail,  for  there  is  notbiog  on  the  record 
to  show  that  the  Rana  gave  a  definite  contract  to  defendant, 
and  that  the  latter,  on  his  own  responsibility,  made  a  sub- 
contract   with   the  plaintiff.     But   there    is,    we   think,    ample 
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grouud    for   holding    that   defendant   in  this  matter  was  acting 
as   the   agent   in    British     India   of     a   foreign   principal.     De- 
fendant  maintains   that   be   was   employed     by   the   Rana — or 
rather   that   he  gave    his   services   to  the  Rana   gratuitously— 
as   a    mere  supervisor    of    the    work,    and    that     all     parties 
thoroughly    recognised  this    and    were   well  aware   that  he  had 
nothing  more   to     do    with   it    than     to    bring    the   contractors 
and   the   Rana   face   to   face     and    to    thereafter    superintend 
the  conduct  of    the  building   operations.     We    have    very  care- 
fully  considpred   the   arguments  of   Mr.  Fazl-i-Hussain    in  this 
connection    and   also   the   evidence,   oral   and  documentary,   on 
the  record,  and   the    conclusion  at  which  we   have  arrived  is 
that  defendant   was  in   fact  the  agent  of  the   Rana  and   acted 
as   such   in   these   proceedings.     It    is   not,  so   far  as    we  know, 
the  duty  of     a  mere  supervisor  of     work   to   select     the   con- 
tractor   who  is   to   do  the    work,  and   we   see  no    reason    what- 
ever   to     doubt   the  troth   of     plaintiffs'     statement  when     he 
swears  that  ho     took     this   contract    from    defendant.     Every- 
thing points    to  the  fact     that     both    plaintiff    and   defendant 
recognised    that     the   latter   was    the     duly     authorised   agent 
of  the   Rana   in   this   affair.     All   plaintiff's     bills     were     sub- 
mitted to  the  Rana  through  the.  defendant  ;  all  monies  which  were 
paid,  were  paid,  from  time  to  time,  to  plaintiff  through  thedefend- 
.-      ant ;  in    the   correspondence  on  the    file,   defendant    practically 
admits   that   he  was   doiug  the  work  through    contractors  ;  and 
dually     defendant    went  out    of   his  way   to   do    his   best  to  get 
the   Rana  to  pay   the  contractors,    or,  failiug    that,   to    settle 
with   them     through     him.     We  need    not     refer   in   detail    to 
this   correspondence  as  Exhibit  P.    14,  dated  "7th    January  1904, 
is   sufficient   for  the     purpose.     This  was    a     letter   addressed 
by  defendant  to  the  Rana,     and   in   it  defendant    admits   that 
he   has  received   two  notices  from  the   contractors    demanding 
payment  of   money,  and     he   informs   the   Rana   that  he   holds 
the   latter  responsible   for   the   amount   which    the   contractors 
have  demanded   from  him.     It     is     clear   from     this   that    the 
contractors   looked    to  defendant  for  paymeut  for  work  done  by 
them,  and   that    defendant  did   not  then  repudiate   his  liability 
to    them.     Furthermore,    he   of   bis   own   accord,   informed   the 
Rana  that    he   would  settle  all   claims  if  the  sum  of   Rs.    7,000 
was  sent  to  him,  and  in   his  receipt  for  this  amount  (Exhibit 
P.  2,   dated     24th   May    1903)    he   says    that    the  money    has 
been    received    by    him    in    "  final   settlement  of   work    done  at 
Kiar."     The  defeadaut   iu  his     evidence     Ins     also     admitted 
that   he  wrota  to  the    Riua   threitouiug  fciatop   work  "  if    wo 
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"  were  not  better  treated."  He  says  he  did  so  at  the  re- 
quest of  the  contractor  ,  but  even  if  such  was  the  case,  it 
is  obvious  that  the  contractors,  in  making  the  request,  re- 
garded   him   as  the    Rana's   agent  and  intermediary. 

Then  we  have  the  evidence  of  the  Rana  himself, 
taken  on  Commission.  The  Raua  swears  positively 
that  he  gave  the  work  of  building  his  palace  to  Mr.  Goldstein, 
that  Mr.  Goldstein  was  responsible,  and  that  all  monies  were 
accordingly  paid  to  him  from  time  to  time  ;  and  that  he 
gave  no  contract  himself  to  the  plaintiff.  Finally,  we  might 
refer  to  the  letter  written  by  Mr.  Garoud  (defendant's  manager) 
to  the  Depaty  Conservator  of  Forests  on  the  2nd  October  1901, 
in  which  defendant  assumes  all  responsibility  as  regards  the 
contractors'  claims. 

Mr.    Fazl-i-Hussain     relied     upon   certain     correspondence 
and   statements    by    the  plaintiff  which  go  to   show  that  plain- 
tiff  endeavoured  to  get  bis    money     direct    from     the     Rana. 
No   doubt   at   one   time    plaintiff     did    to,     bnt     we     have     no 
hesitation    in    acceptiug     Mr.    Shaft's     explanation     that   in    so 
doing    he    was  acting   upon    the   suggestion   of  the    defendant. 
The   work     had    undoubtedly     been    done   for    the  Rana,    and 
plaintiff     was    well    aware    that    the     defendant     was   acting 
merely    as    the   Rana's    ageut.     It  is  scarcely  surprising,  there- 
fore,  to    find    that     he     tried,     in     the   first    instance,   to   get 
his     money    from    the   principal    debtor,   but     this    was   in    all 
probability    at   defendant's    suggestion,  and    in     any  case,    we 
cannot  see    that    he  is   thereby   debarred    from     suing  for   its 
recovery   from   the   agent   when   he  finds  that   he   cannot   re- 
cover it   from   the  Rana.     The    Local    Government  has  refused 
to  allo;v   a  suit   to  be   brought   against  the  Rana,  and  without 
the   permission    of  the   Local  Government,     no     suit     will     lie 
against  the  latter.     This   being  the  case,  plaintiff  is,  we  think, 
entitled   in   law    to   claim    the   benefit     of    section    230    (3)   of 
the  Indian   Contract   Act,  and  to   sue  the  agent  through   whom 
the  contract   was  made.     Whether,    therefore,    the   defendant 
be   regarded  as    the   contractor   in    this  case,  or   as    the   agent 
of   the    Rana,    the   plaintiff,  who  was   brought  into  the  business 
by   him,    is   clearly   entitled    to    look   to    him    for   payment  for 
work   admittedly  done.     We     are   ourselves     of    opinion    that 
defendant  was    acting    merely  as    the    Rana's   agent     in    this 
matter ;   but  in   either   event   he    is   legally   responsible  to  the 
plaintiff.     It  is   hard,    of    course,   upon    him    that    he  should  be 
compelled   to   pay   when   the  person,  who   has     benefitted,  es* 
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capes   all   liability,  but   it    would  be  even  more  inevitable  that 
plaintiff's  claim  should  entirely  fail. 

Weighed  in  the  balance  plaintiff's  claim  is  weightier  than 
is  that  of  the  defendant,  and  even  from  an  equitable  point 
of  view  it  is  only  right  that  if  one  or  other  of  two  more 
or  less  innocent  persons  is  to  suffer,  the  burden  should  fall 
upon  defendant,  who  induced  plaintiff  to  undertake  tbis  busi- 
ness. In  saying  tbis,  we  look  at  things  from  the  point  of 
view  of  equity.  From  a  strictly  legal  point  of  view,  it  is, 
we  think,  obvious  that  plaintiff  has  in  the  circnmstaLces  a 
good  cause  of  action  against  defendant,  who  acted  throughout 
this   business  as   the   agent  of  the  Rana. 

The    next  question    is,    whether  upon  the    view   which  we 
take,   the   present   claim  is   barred    by    limitation.     Mr.  Fazl-i- 
Hussain,    in   his    very   able  argument  on  behalf  of   defendant, 
contended   that   any  claim,  grounded  on  a  contract  enforceable 
against  defendant   by  virtue  of  the  provisions   of  section  230  (3) 
of     the     Contract     Act,     must    be     barred     under     article    56 
of   the   Limitation     Act,     inasraoch    as     it     was    an    admitted 
fact  that    plaintiff's    work  under    any    puch  contract  was   com- 
pleted   in    Febiuary    1901,  whereas     the    present   suit  was    not 
instituted   till   September   190G.     Mr.    Shafi,    in    reply    to   tbis 
argumeut,   urges   (1),   that   article  56    of    the    Limitation    Act 
has   no   application  to  the  case   of  an    agent  who  is  sued  under 
section   230   (3)   of    the    Contract    Act,   inasmuch  as  in   such  a 
case   the   work,    though    done   at    tho   lequest  of  the  defendant, 
is  not  done   for  the   defendant ;  and  (2),    that    in    any  event 
there   are,  on   the  record,  sufficient  acknowledgments    by  defend' 
ant  of   his  liability    to   keep   the  claim    alive.     Upon   the  first 
point   we   need  give    no   definite   opinion,    though    we   are,    as 
at    present   advised,   inclined    to   think  that   in  a   cafe   of  this 
kind  article    56  is    as   applicable    to    the  agent   at     whole   re- 
quest,  and    practically     for   whom,    the    work   is    done,  as   it 
would   bo   to   the    person     for    whose    benefit    the    work    was 
actually   done.     But   be  this  as    it    may,    we    certainly  think 
that  Mr.  Shafi's  second  contention   must    pievail.     The     work 
was   completed  in  February    1901,  but,    on    the    7th   Januaiy 
1904   (*\e„  witbiu  three  years  from  the  date  of    the   completion 
of   the   work  done  by  plaintiff),    the    defendant   addressed  Ex- 
hibit P.   14   to   the     Rana    of     Koti,   and     in     this     document 
defendant  admits    that   Le     has  received  a  notice  from  plain- 
tiff   for    work  done   at  Kiar,    aud   adds,    "  I    agreed,   in    May 
"  1903,  to  settle  all  claims   made    by   tho   above    orntrnctors  for 
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"  the  sum  of  Rs.  7,000-0-0  bat  as  I  have  not  yet  received 
M  any  payment  towards  the  above  amonnt  which  was  as  arranged 
"  to  be  paid  up  within  the  year  in  gradual  instalment?,  I 
"  now  hold  yon  responsible  for  the  amonnt  the  con. 
"  tractors  have  given  notice  for,  and  give  yon  this  month 
"  to  settle  up  in.  I  gave  you  every  facility  for  settlement, 
"  but  you  did  not  take  it,  and  you  must,  therefore,  pay  up 
"in  full."  From  this  letter  it  is  clear  that  defendant  admits 
that  the  contractors  (including  plaintiff)  have  a  good  claim 
against  him  for  the  sums  respectively  due  to  them,  and  the 
letter  i*,  in  our  opinion,  a  good  acknowledgment  of  plain- 
tiff's claim  within  the  meaning  of  explanation  (I)  to  sec- 
tion  19  of  the  Limitation  Act.  It  does  not,  in  so  many 
words,  specify  the  amount  dne  to  plaintiff,  nor  was  it  ad- 
dressed to  plaintiff,  but  it  does,  in  clear  and  definite  language, 
admit  that  plaintiff  has  a  good  and  subsisting  claim,  and 
for  the  purposes  of  section  19  of  the  Act  this  is  enough 
(see  inter  alia,  Narayana  Ayyar  v.  Venkataramana  Ayyar  (l), 
Gopee  Kishen  Goshami  v.  Brindabun  Chunder  Sircar  Chowdhry  (2), 
Sukhamoni  Chowdhrani  v.  Ishan  Chunder  Roy  (3),  Mani  Ram  Seth 
v.  Seth  Rup  Qhanl  (4),  Ram  Bakha  v.  Karam  Chand  (8).  In  all 
such  cases  all  that  is  necessary  is,  that  the  document  signed  by 
the  defendant  should  admit  that  the  latter  is  under  an  existing 
liability  to  the  plaintiff.  Ittappan  Kuthiravattat  Kayer 
Avergalv.  Nanu  Sastri  (6).  In  the  present  case  Exhibit  P.  14 
fulfils  all  these  requirements,  for  it  is  apparent  from  its  tenour 
that  defendant  admits  that  plaintiff  has  a  valid  claim  for 
work  done,  and  it  is  on  this  ground  that  he  urges  the  Rana  to 
pay  up  the  money  in  full. 

The  suit  was  brought  withia  three  years  of  the  date  of  this 
letter,  and  consequently,  even  if  article  56  applies  (as  wo  think 
it  does)    to  the  claim,  the  suit  is  within  time. 

Mr.  Fazl-i-Hn?sain,  with  reference  to  this  part  of  the  case, 
argued  that  it  was  not  stated  in  the  plaint  that  the  claim  was 
within  limitation  by  reason  of  defendant's  alleged  acknowledg- 
ments, and  he  referred  us  to  the  provisions  of  section 
50  of  the  Civil  Procedure  Code  of  1882,  and  of  Order 
7,  Rale  6,  of  the  present  Code.  We  do  not  think  that 
this  argument  has  much  force,  for  even  if  the  plaint  is  to  be 
construed  with   strictness,   it   is     clear  from    paragraph   4   that 
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plaintiff  did  intend  to   rely   npon  defendant's  acknowledgments 
of  liability,  and  especially  upon  defendant's  action  in  1904. 

We  hold,  therefore  (I),  that  plaintiff  is  entitled  to  sae 
defendant  under  section  230  (3)  of  the  Contract  Act,  and 
(2),  that  tho  cliim  is  not  barred  by  limitation.  Upon  these 
findings  it  is  obviously  unnecessary  for  us  to  deal  with 
defendant's  cross-appeal,  which,  upon  the  view  taken  by  us, 
mast  necessarily  fail    as    plaintiff  succeeds   in  toto. 

We,  accordingly,  accept  plaintiff's  appeal  and  decree  the 
full  amount  claimed  by  him,  with  costs  throughout  against 
defendant.  "We  further  direct  that  plaintiff  shall  be  entitled 
to  interest  on  the  said  sum  of  Rs.  6,451-12-11  at  the  rate 
of  6  per  cent,  per  annum  from  the  date  of  suit  until 
realization. 

Defendant's  cross-appeal  is  dismissed  with  costs. 

Appeal  accepted. 


No.  44- 


Before  Eon.  Mr.  Justice  Johnstone  and  Eon.  Mr.  Justice 

Chevis. 
BAGGA  AND  OTHERS-PETITIONERS, 

Versus 
SALIHON  AND  OTHERS— RESPONDENTS 
Civil  Miscellaneous  No.  216  of  1909. 

Civil  Procedure  Code,  (1908)  Act  V  of  1908,  Order  ILV,  rule  7— Appeal 
to  Privy  Council  -extension  of  time  for  the  deposit  of  security  for  Respondentt' 
cotts  sufficient  ground  for. 

Eeld  following  Barjore  and  Bhawani  Pttthad  v.  Mussammat  Bhagana  \}) 
and  dissenting  from  Banga  Sayi  v.  ilahalalshmamma  (■),  that  time  allowed 
for  the  deposit  of  security  for  Respondents'  costs  under  order  XLV,  rule  7,  of 
the  Code  of  Civil  Procedure,  1908,  for  appeal  to  Privy  Council  can  be  extended 
for  cogent  reasons  and  that  poverty  *  as  sufficient  reason  for  extension  of 
time  where  the  sum  of  money  required  was  large  and  the  diligence  of  the 
Petitioner  was  shown  by  his  having  paid  in  2th  of  the  money  required 
within  the  time  originally  allowed  :— 

Application  for  extension   of  time  within  which   to  deposit    security 
on  account  of  Respondents'  costs. 

The  order  of  the  Court  was  delivered  by  : — 


(i)  (1883-5^  L.  B.  11  I. A.  7  S.  C.  (1SS^  I.  L.  R.  10  Cal.  55". 
i*)  (1891)  I.  L.  R.  14  Uad.  391. 
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Johnstone,  J. — On  18th  February  we  issued  an  order  granting  loth  April  1910. 
the  petitioner  his  certi6cate  of  leave  to  appeal  to  the  Privy 
Council.  The  certificate  bears  the  date  22nd  February.  Petition- 
er was  directed  to  pay  in  Rs.  4,016  under,  rule  7,  order  45,  Civil 
Procedure  Code.  On  7th  April  the  petitioner  paid  in  Ra.  3,116, 
that  being  the  day  which  the  oflice  reports,  and  which  was 
probably  notified  to  petitioner,  as  tho  last  day  for  deposit.  But 
on  the  4th  April  1910,  3  days  before  expiry  of  the  time  allowed, 
he   applied  for  extension  on  the  ground  of   poverty. 

We  have  considered  the  question  whether  poverty  is  suffi- 
cient cause  for  extension  of  time.  In  lianga  Sayi  v.  Maha- 
lakshmamma  (l)  a  Division  Bench,  following  a  previous  ruling 
by  a  Division  Bench,  which  interpreted  the  Privy  Council 
decision  iu  Barjor  and  Bhawani  Per  shad  v.  Mussammat  Bhagana, 
{-),  it  was  laid  down  that  time  could  be  enlarged  in  these  cases 
only  for  "  cogent  "  reasons,  and  that  those  reasons  must  be 
such  as  would  lead  the  Court  to  believe  that  the  party  was 
diligent  in  due  time  to  be  prepared  to  lodge  the  deposit  within 
the  limited  period,  and  that  ho  was  prevented  from  doing  so, 
not  owing  to  absence  and  the  difficulty  of  getting  funds,  but 
owing  to  some  circumstance,  accidental  or  otherwise,  over  which 
he  had  no  contiol,  or  owing  to  mistake  which  the  Court  would 
consider  not  unreasonable  or  caused  by  negligence. 

In  the  present  case  the  sum  of  money  required  was  largo 
and  the  diligence  of  the  petitioner  is  shewn  by  his  having  paid 
in  f  th  of  the  money  required.  In  onr  opinion  the  reason  given 
for  non-payment  of  the  rest  within  due  date  is  a  sufficient  reason. 
The  rule  laid  down  by  the  Madras  High  Court  is  a  mere  gloss 
\jipon  the  Privy  Council  ruling  quoted,  and  in  our  opinion  it  is  not 
a  necessary  consequence  of  that  ruling.  Their  Lordships  seem 
to  us  merely  to  recognise  that  time  can  be  extended  for  "  cogent  " 
reasons :  all  the  rest  is  merely  the  view  of  the  Madras  Judges, 
by  which  we  are  not  bound  and  from  which  we  venture  to 
dissent, 

The  prayer  is  t'  at  time  bo  extended  to  5th  May  1910,  and 
we  grant  that  prayer. 

Let  petitioner  bo  informed.  Petition  allowed. 


(1)  (1891)  /.  L.  R.  U  Mad.  391. 

(2)  (1883.5)  L.  R.  11  /.  A.  7  S.  C.  (1884)  /.  L.  R.  10  Cal.  557. 
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Privy  Council- 

No  45. 

Present : 

Lord  Macnaghten. 

Lord  Atkinson. 

Lord  Collins. 

Lord  Shaw. 

Sir  Arthur  Wilson. 

THE  OFFICIAL  ASSIGNEE,  BOMBAY,— APPELLANT, 

Versus 

THE  REGISTRAR,  SMALL  CAUSE  COURT,  AMRITSAR- 
RESPONDENT. 

Administration  of  Insolvents  estate — Punjab  Laws  Act,  IV  of  1372,  section 
27,  Imperial  Act  of  Parliament  11,  and  12,  Vict.  C.  21,  Conflict  of  Jurisdiction 
between  two  Courts  having  Insolvency  Jurisdiction— Proceedings  under  Punjab 
Laws  Act — Vesting  order  under  Imperial  Act,  effect  of  — 

On  12th  December  1906  a  firm  of  traders  carrying  on  their  business" 
at  Amritsar  and  other  places,  in  the  Punjab  and  also  at  Bombay  were,  on  the 
application  of  a  creditor  declared,  insolvent  by  the  Insolvency  Court,  Amritsar, 
and  a  Receiver  of  their   property  was  appointed    on  the  same  date  under 
section  27  of  the  Punjab  Laws  Act.  On  31st  May  1907,  certain  other  creditors 
applied  to  the  Bombay  High  Court  in  its  Insolvency  Jurisdiction  praying 
that  the  said  traders  be  adjudicated  Insolvent  under  11  and  12,  Vict  C.  21. 
This  application  was  granted  and  at  the  same  time  a  vesting  order,  vesting 
the  property  of  the  insolvents  in  the  official  assignee,  was  passed-    On  this 
the  Official  Assignee  applied  to  the  Amritsar  Insolvency  Court  to  abstain 
from  realizing  the  property  of  the  insolvents  and  asked  that  the   property 
be  made  over  to  him.    This  was  rofused  on  the  ground  that  the  property 
in  the  Punjab  had  vested  in  a  Receiver,  appointed  by  the  Court,  and  that 
there  was,  therefore,  no  property  in  the  Punjab  upon  which  the  subsequent 
vesting  order  of  the  Bombay  High  Court  could  take  effect.    This  order  was 
confirmed  by  the  Chief  Court  on  revision,  on  the  ground  that  the  property 
vested  in  the  Court  itself,  though  not  in  the  recevier.  On  appeal  by  the  Official 
Assignee  to  the  Privy  Council— 

Held,  that  under  section  27  of  the  Punjab  Laws  Act,  1872,  what  is 
entrusted  to  the  Punjab  Court  is  merely  administration,  and  that  under  that 
Act  no  transfer  of  property  takes  place 

Held  also,  that  under  the  Imperial  Act  11  and  12   Vict.  C.  21  when 
ah  adjudication  is  made  by  the  High  Court  the  estate  of  the  Insolvent  vests 
in  the  C  ffioial  Assignee,  aud  he  is  the  person  to  administer  it. 
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Appeal  from  the  order  of  the  Chief  Court  of  the  Punjab  (Hon. 
Sir  William  Clark,  G.J-,  and  Hon.  Mr.  Justice  Chevis,  J.)  dated 
hth  May  1908. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Chief  Courts  delivered  by  :— 

Sm  William  Clark,  C.  J.— The  Judge  of  the  Insolvents  Estates  5^  ^  190g 
Courts,  Amritsar,  has  statod  the  point  for  decision  as  follows  :— 
u  The  only  question  is  whether  on  the  date  on  which  the  vesting 
"  order  was  passed  by  the  Bombay  High  Court  (31st  May  1907), 
M  there  were  any  rights  subsisting  in  the  insolvents  as  regards 
"  their  property,  moveable  and  immoveable,  throughout  the 
"  Punjab,  which  could  be  dealt  with  under  section  7  of  the  Insol- 
"  vent  Debtors  Act,  XI  and  XII,  Victoria  Chapter,  XXI." 

The  insolvents  having  been  declared  insolvents  under  section 
24,  Act  IV  of  1872,  and  a  receiver  appointed  by  the  Amritsar 
Court  on  the  12th  December  1906,  the  Judge  has  held  that  the 
receiver  was  appointed  under  section  351,  Civil  Procedure  Code, 
and  that  under  section  354,  Civil  Procedure  Code,  all  the  insol- 
vents' property  vested  in  the  receiver  on  the  day  he  was  appoint- 
ed.    We  are  unable  to  accept  thiei  view. 

The  Jodge  of  the  Small  Cause  Court  has  jurisdiction  in 
insolvency  matters  both  under  Act  IV  of  1872,  and  as  District 
Judge  under  the  Civil  Procedure  Code,  but  the  two  jurisdictions 
cannot  be  mixed  up. 

The  present  proceedings  were  conducted  underAct  IV  of  1872 
and  could  not  have  been  taken  under  the  Civil  Procedure  Code, 
as  the  condition  necessary  for  institution  of  insolvency  proceed- 
ings under  that  Code  did  not  exist. 

All  the  proceedings  in  this  case,  therefore,  must  be  held  to 
be  under  Act  IV  of  1872,  and  sections  351,  354  of  the  Civil  Pro- 
cedure Code,  cannot  be  applied. 

Though  we  are  unable  to  maintain  the  Judge's  decision  on  the 
grounds  on  which  be  based  the  decision  yet  we  think  it  is  right 
on   other  grounds. 

In  onr  opinion  it  is  an  essential  element  of  a  declaration 
of  insolvency  that  the  insolvent's  property  should  cease  to  be  the 
property  of  the  insolvent  and  become  the  property  of  the  Court 
or  of  some  one  appointed  by  the  Court  for  the  benefit  of  the 
creditors. 
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We  find  that  is  what  happens  under  the  Insolvent  Debtors 
in  India  Act  ]]  (1848)  and  12,  Victoria  Chapters  21  paragraph 
7.  The  same  happens  under  the  English  Law  of  Bankruptcy, 
1883,  see  Baldwin's  Law  of  Bankruptcy,  9th  Edition,  paragraph 
204.  "  The  Court  is  to  adjudge  the  debtor  bankrupt  and  there- 
"  upon  the  property  of  the  bankrupt  will  become  divisible  among 
"  his  creditors  and  vest  in  a  trustee."  The  Civil  Procedure  Code, 
sections  351  and  354,  lays  down  the  same  law,  and  BO  docs  the 
new  Provincial  Inpolvency  Act,  III  of  1907,  sections  16   and   23. 

It  is  true  that  Act  IV  of  1872  does  not  iu  so  many  words  say 
that  the  property  of  the  insolvent  vesta  in  the  Court,  but  on  a 
careful  consideration  we  think  that  that  is  what  is  provided  by 
the  Act. 

Section  24  lays  down  what  constitutes  an  insolvent  and  then 
section  27  lays  down:  "  The  property  of  the  insolvent  shall  bo 
"  sold  or  administered,  under  the  direction  of  the  Court,  either 
"  through  the  ageucy  of  its  own  officers  or  of  assignees  to  be  ap- 
M  pointed  by  the  Court,  in  the  manner  most  couductive  to  the 
"  interest  of  the  creditor?,  and  the  proceeds  shall  b  divided 
"  ratably  amongst  them." 

We  think  that  the  substantial  meaning  of  this  section  is 
that  the  property  was  to  be  treated  as  if  it  had  vested  in  the 
Court  for  the  benefit  of  the  creditors,  and  provided  for  its  being 
sold  or  otherwise  administered  by  the  Court.  Objection  has 
been  taken  to  the  order  of  the  12th  December  1906  making  the 
declaration  of  insolvency  and  undoubtedly  the  older  is  defective 
in  that  it  did  not  pass  an  order  exempting  the  person  and  pro- 
perty of  the  debtor  from  further  legal  process  section  24  (5), 
which  order  attaches  to  itself  the  consequence  of  being  "  deemed 
11  an  insolvent." 

The  order,  however,  was  passed  with  the  cousent  of  the 
debtors,  and  complied  with  the  provisions  of  section  24,  as 
regards  furnishing  of  security,  and  requiring  the  debtors  to 
make  a  statement  of  their  assets  and  liabilities,  aud  it  woaud 
tip  by  appointing  the  Registrar  of  the  local  Small  Cause  Court 
receiver. 

We  have  no  hesitation  in  holding  that  this  order,  though 
irregular  and  incomplete,  did,  iu  fact,  make  the  debtors  insol- 
vents from  the  date  it  was  passed,  and  that  the  consequences 
of  being  insolvents  attached  to  that  order,  one  of  which  was 
that  the  property  of  the  debtors  vetsed  in  the  Court. 
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We  have"  referred  to  rules  made  under  section  31 
of  the  Act,  but  they  do  not  help  us  in  interpreting  the  wojding  of 
the  Act  on  the  point  before  us.  Runhaya  Lall  v.  Harsukh  Hai  (}) 
has  also  been  referred  to,  but  it  only  lays  down  with  refer- 
ence to  the  necessity  of  the  official  assignee  bein» 
impleaded  in  a  suit  agaist  the  insolvent,  that  the  law  casts  no 
representative  character  upon  him,  and  the  Act  and  rule  throw 
the  duty  on  the  Com  t  of  taking  charge  of  the  estate.  The 
decision  does  not  help  in  any  way  towards  the  elucidation  of 
the  point  before  us. 

The  rulings  quested  to  show  that  prior  attachment  confers 
no  title  Frederick  Feacock  v.  Marfan  Oopal  (-),  Kristnasaicrr.y 
Mudalior  v.  Official  Assignee  of  Madras  and  others  (R)  have  no 
relevancy  in  our  view  of  the  case  that  the  property  of  the  insol- 
vents was  vested  in  the  Court,  and  there  was  no  property  of  the 
insolvents  left  on  which  the  order  of  the  Bombay  High  Court 
could    operate. 

The  insolvents'  place  of  business  was  Araritsar.  The  great 
bulk  of  their  creditors  live  there  as  in  other  part3  of  the  Punjab; 
they  where  bv  consent  declared  insolvent  in  the  Amritsar  Court 
on  12th  December  1906,  and  then  they  or  a  few  of  their  creditors 
endeavour  by  an  older  of  31st  May  1907  of  the  Bombay 
Hi^h  Court  to  have  the  insolvency  conducted  in  the  Bombay 
Hi<*h  Court.  The  case  seems  somewhat  similar  to  Be  Aranvayal 
Sabha  Pa  thy  Moorfliar  (•*). 

We  think  that  the  Judge  rightly  dismissed  the  application 
of  the  official  assigne,  Bombay,  and  we  dismiss  the  revision  with 
costs. 

Revision  rejected. 

The  judgment  of  their  Lordships  was  delivered  by  Sir 
Arthur  Wi'son. 

This  is  an  appeal  against  a  judgment  cf  the  Chief  Court  of 
the  Punjab,  which  affiimed  that  of  the  Insolvent  Estates  Court, 
Arnntsar.  The  controversy  involved  in  the  appeal  relates  to  an 
alleged  conflict  of  jurudici ion  between  two  Courts,  both  having 
insolvency  jurisdiction,  but  jurisdition  created  by  different 
legislative  authority  and  different  in  its  local  extent. 

0)  48  P.  R.  1874.  C3)  (1903)  I.     L.  R.  26  Mad.  673. 

O  (1902)  J.  L.  R.  29  Cal,  428,  P.  B.        0)  (1887)  I.  L.  R,  21  Bom,  297. 
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Under.the  Imperial  Act  of  Parliament,    11  and  12  Vict.  C.  21, 

relating' to  insolvency  proceedings  before  what  are  now  tbe  High 

Courts  mJthe^Prcsidency' Towns  in  India,  jurisdiction  is  conferred 

upon  those  Courts  extending,  for  the  present  purpose,   over  the 

whole  of  India,  and  for  many  purposes  over  much,  wider    limits. 

Under  the  Punjab  Laws  Act,  IV  of  1872,  in  a  series  of 
sections  beginning  with  section  22,  the  Puojab  Legislature  has 
created  a  system  of  insolvency  of  its  own,  but,  of  course,  such  an 
Act  can  be  effective  only  within  the  ambit  of  the  jurisdiction  of 
the  Legislature  which  passed  it.  These  are  the  two  systems  of 
insolvent  administration  which  have  to  be  considered  in  disposing 
of  the  present  appeal,  and  have,  if  possible,  to  be  reconciled. 

There  is,  indeed,  a  third  system  in  India,  created  by  yet 
another  legislative  authority — namely,  tho  Legislature  of  India, 
embodied  in  Chapter  20  of  the  Civil  Procedure  Code.  This  last- 
meutioned  system  need  not  be  further  alluded  to  ;  for 
their  Lordships  are  of  opinion  that  the  learned  Judges  of  the 
Chief  Court  were  right  in  considering  that  it  had  no  application 
to  the  circumstances  of  tbe  present  case. 

The  facts  of  the  present  case  are  simple.  The  debtors 
were  a  firm  of  traders  who  carried  on  business  at  Amritsar 
and  other  places  in  the  Punjab,  and  also  at  Bombay  and 
elsewhere.  On  the  3rd  December  1906,  the  Amritsar 
Insolvency  Court,  on  the  application  of  a  creditor,  ordered  a 
notice  to  issue  calling  upon  the  debtors  to  show  cause  why  they 
should  not  be  declared  insolvent,  and  attaching  their  property  in 
the  Punjab.  On  the  12th  December,  in  the  presence  of  four  out  of 
the  five  members  of  the  debtor  firm,  another  order  was  made 
declaring  them  insolvent,  and  requiring  them  to  furnish  security, 
and  to  put  in  lists  of  property,  creditors  and  debtors. 

On  the  31st  May,  1907,  certain  other  creditors  applied  to  the 
High  Court  at  Bombay,  in  its  insolvency  jurisdiction,  against  all 
the  irembers  of  the  ^debtor  firm,  praying  that  they  might  be 
adjudicated  insolvent  under  11  and  12  Vict.  C.  12.  An  order  was 
made  accordingly,  and  at  the  same  time  a  vesting  order,  vesting 
the  property  of  the  debtors  in  the  Official  Assignee  of  Bombay. 

The  Official  Assignee,  who  is  the  appellant  here,  applied  to 
the  Insolvent  Court  at  Amritsar  to  abstain  from  realizing  the 
property  of  the  debtors.'and  asked  that  that  property  should  be 
made  over  to  him.  The  Amritsar  Court  refused  the  application, 
holding  that  the  property  of  the  debtors  in  the  Punjab  had  vested 
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in  a  receiver  appoined  by  the  Court,  and  that  therefore  there  was 
no  property  of  the  debtors  in  the  PaDJab  upon  -which  the  sub- 
sequent vesting  order  made  by  the  Bombay  Court  could  take 
effect. 

Against  this  refnsal  there  was  an  appeal  to  the  Chief  Court, 
and  that  Court  held  that  the  Amritsar  Court  was  wrong  in  saying 
that  the  property  in  the  Punjab  was  vested  in  the  receiver,  but 
held  further  that  the  Order  appealed  against  was  right' on  the 
ground  that  the  property  in  question  wa9  by  law  vested  in  the 
Court,  and  therefore  could  not  pass  under  the  subsequent  vesting 
order  of  the  Bombay  Court. 

The  facts  which  have  been  stated  are  those  which  appear  to 
their  Lordships  material  for  the  present  appeal,  which  is  brought 
against  the  order  of  the  Chief  Court. 

It  is  clear  that  under  the  insolvency    system   established  by 

the  Imperial  Act,  the  High  Court  of   Bombay,   if     unimpeded  by 

any  other  Court,  can  effectually  administer  the  estate  of  an 
insolvent  in  such  a  case  as  the  present. 

The  question  raised  upon  this  appeal  is,  whether  proceed- 
ings under  the  Punjab  Act  control  the  powers  of  the  Bombay 
Court. 

It  would  be  matter  for  regret  if  the  powers  of  one  Court  to 
administer  an  estate  completely  were  restrained  by  those  of 
another  Court  which  can  only  do  so  locally  and  partially.  But 
it  appears  to  their  Lordships  that  no  such  inconvenience  neces- 
sarily arises. 

Under  the  Imperial  Act,  11  and  12  Vict.,  C.  21,  when  an 
adjudication  is  made  by  the  Court  which  is  now  the  High  Court 
of  Bombay  the  estate  of  the  debtor  vests  in  the  Official  Assignee 
and  he  is  to  administer  it.  What  has  been  held  by  the  Chief 
Court  is,  that  in  the  present  case,  that  law  did  not  apply  to 
property  in  the  Punjab  which  had  belonged  to  the  debtors 
concerned,  because  the  property  had,  before  the  date  of  the 
vesting  order  of  the  Bombay  Court,  bean  transferred  under 
the  Punjab  Act,  already  referred  to,  to  the  Punjab  Court.  The 
question  therefore  is,  whether  the  Chief  Court  was  right  in 
holding  that  the  property  in  the  Punjab  had  vested  in  that 
Court,  so  as  to  exclude  the  operation  of  the  Bombay  vesting 
order. 

Their   Lordships   are    unable    to     agree     with   the  learned 
Judges  of  the  Chief  Court. 
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The  section  of  the  Punjab  Laws  Act  on  whicn  the  power  of 
the  Punjab  Court  depends  for  the  present  purposes,  is  as 
follows : — 

Section  27  says  : 

M  The  property  of  the  insolvent  shall  be  sold  or  admin- 
"  istered  under  the  direction  of  the  Court,  either  through  the 
"  agency  of  its  own  officers  or  of  assignees  to  be  appointed  by  the 
"  Court,  in  the  manner  most  conducive  to  the  interest  of  the 
11  creditors,  and  the  proceeds  shall  be  divided  ratably  amongst 
"  them." 

It  appears  to  their  Lordships  to  be  clear  that  under  the 
Punjab  Act,  what  is  entrusted  to  the  Punjab  Court  is  merely 
administration,  and  that  under  that  Act  no  transfer  of  property 
takes  place. 

Their  Lordships  regret  they  have  to  deal  with  this  question 
in  an  appeal  heard  ex  parte.  The  difficulty  thus  arising  is 
diminished,  however,  by  the  fact  that  the  question  is  purely  one 
of  law, 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  this  appeal  should  be  allowed,  and  the  judgments  of  the 
Chief  Ccurt  of  the  Punjab  and  of  the  Insolvent  Estates  Court, 
Amritsar,  set  aside  with  costs  in  both  Courts,  and  in  lieu  thereof 
it  should  be  declared  that  the  property  of  the  insolvents  in  the 
Punjab  in  vested  in    the  Official  Assignee,  Bombay. 

The  costs  of  this  appeal  are  to  be  taxed  as  between  solicitor 
and  client  and  paid  out  of  the  insolvents'  estate. 

Appeal  allowed. 

No-  46- 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Eon.  Mrt 

Justice  Chevis. 

Mr.  W.  E.  FLEMING  OF  SIMLA— Plaintiff, 

Versus 

THE  MUNICIPAL  COMMITTEE  OF  SIMLA-Defexda.nt. 

Civil  Reference  No.  15  of  1910. 

Punjab  Municipal  Act  XX  of  1891,  section  42  (1)  (4)  (a)  (») — grost 
annual   rent  includes  house  tax  payable  by  tenant  to  landlord. 

Eeld,  that  when  Municipal  taxes  on  a  house  at  Simla  payable  by 
the  landlord,  are,  by  contract  between  landlord  and  tenant,  payable 
by  tht  latter  to  the  former  as  part  of  the  consideration  for  occupation 
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the  sum  so  payable  must  be  included  in  assessing  the  gross  annual  rent 
or  annual  value,  on  which  the  Municipal  Committee  is  entitled  to  levy  a 
house  tax  under  section  42  (1)  (A)  (a)  ({)  of  the  Punjab  Municipal  Act, 
1891,  irrespective  of  the  terms  in  which  that  sum  is  described  in  the  contract. 

Case  referred  ly  the  Honorable  Mr.  A.  Meredith,  Commis- 
sioner and  Superintendent,  Delhi  Division,  under  section  52  of  the 
Punjab  Municipal  Act,  1891— with  his  No.  22  L.  F.,  dated  the 
26th  February  1910. 

W.  E.  Fleming,  plaintiff,  in  person. 

Beechey,  for  defendant. 

The  order  of  the  Court  was  delivered  by  — 

Sir  Arthur  Read,   0.  J.  — This  is  a  reference  by   the  Commis.    9th  April  1910. 
sioner  of  Delhi  under  section  52  (2)     of   the     Punjab   Municipal 
Act,  XX  of  1891. 

The  question  referred  is  whether,  when  Municipal  taxes  are 
paid  by  the  tenant  to  the  landlord  (of  a  house  at  Simla), 
they  should  be  considered  as  forming  part  of  the  gross  annual 
rent  or  annual  value,  on  which  the  Municipal  Committee  is  enti- 
tled to  levy  a  house-tax  of  10  \er  cent,  under  section  42  (1)  (A) 
(a)  (i)  of  the  Act.  The  reference  is,  as  a  fact,  limited  to  house  and 
ground-tax.  Annual  value  was  defined  in  section  39  (2)  of  the 
Punjab  Municipal  Act,  XIII  of  1884,  as  meaning  the  gross  annual 
rent  for  which  buildings  and  lands  liable  to  taxation  may 
reasonably  be  expected  to  let,  and  in  tho  case  of  hooses,  may 
be  expected  to  let  unfurnished.  This  definition  has  been  main* 
tained  in  section  42  (2)  of  the  present  Act,  XX  of    1891. 

Section  63  of  the  Act  provides  that  a  tax  payable  under 
sectisn  42  (1)  (A)  (a)  (a  tax  on  buildings  and  lands)  shall  be 
paid  by  the  owner  of  the  property  in  respect  of  which  it  is 
payable  ;  and  that  a  tax  payable  under  section  44  (a  water-tax) 
shall  be  paid  by  the  occupier  of  the  property  in  respect 
of  which  it  is  payable. 

32  and  33,  Vict.  C,  67  (The  Valuation  (Metropolis)  Act, 
1869),  section  4,  defined  the  term  "  gross  value  "  as  meaning 
the  annual  rent  which  a  tenant  may  reasonably  be  expected, 
taking  one  year  with  another,  to  pay  for  an  hereditament  if  the 
tenant  undertook  to  pay  all  usual  tenant's  rates  and  taxes  and 
to  the  commutation  rent  charge,  if  any,  and  if  the  landlord 
undertook  to  bear  the  cost  of  the  repairs  and  insurance,  and  the 
other  expenses,  if  any,  necessary  to  maintain  the  hereditament  in 
a  state  to  command  that  rent. 
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In  Pullen  v.  St.  Saviour's  Union,  (l)  the  facts  dealt  with 
were  that  the  owner  of  a  block  of  artisans'  dwellings,  consisting 
of  separate  tenements,  the  access  to  which  was  by  means  of  a 
common  stair,  let  the  tenements  npon  the  terms  of  the  tenants 
paying  a  certain  weekly  sum  by  way  of  rent,  and  also  a  further 
sum  for  the  lighting  and  cleaning  of  the  common  stair.  The 
overseers,  in  assessing  value,  included  the  further  sum  in  the 
rent.  Darling,  J.,  said  :  "  What  we  have  to  determine  is  the 
"  value  to  the  landlord  upon  which  the  premises  are  rateable  *  . 
"  What  would  the  tonint  ba  expscted  to  pay  here  upon  these 
"  conditions  ?  It  seems  to  me  that  he  would  be  expected  to  pay 
"  the  whole  of  what  he  in  fact  pays  directly  to  the  landlord  aud  also 
"  that  he  pays  indirectly  to  him  through  his  collector."  (For  light- 
ing and  cleaning  the  common  stair)  .  .  .  "  For  no  tenant  would 
"  take  a  tenement  in  a  building  of  this  character  unless  the  stair- 
"  case  by  which  he  has  to  roach  his  tenement  is  kept  reasonably 
"  clean  and  lighted  .  .  .  Therefore  I  think  that  these  rams  repre- 
"  sent  the  basis  upon  which  the  gross  value  of  the  premises  is  to 
"  be  computed." 

Channel,  J.,   said  :     "  I    think  that  the   weekly  sum  of  6<i. 

"  (for   lightiug  and  cleauing  tho  stair)  is  not  a  sum  which,  upou 

"  the  facts  of  this  case,   could   be    distrained  for,  and,  according 

11  to   the  bargain  between  the  parties,  is  no  part  of  the  rent  ;  at 

11  the   same  time  I  think  that  it  is  a  sum   which    must  be   taken 

•'  into   consideration   in  arriving   at    the   rent    which   a    tenant 

"  might   reasonably  be   expected  to    pay  for   one  of  these  tene- 

•'  ments  ...    It  does   not  signify   that  in  a  bargain,  which  is  in 

"  fact  made  between  the  parties,  the  landlord  chooses  to  split  up 

"  the  sum  to   be   paid  by  the  tenant,  and  say  that  he  shall  pay 

"  as  much   for   the   tenement  itself   and  au  additional  sum  for 

"  keeping   the   access  to  it  in  order."     The   appeal   against    the 

assessment     on    the     whole     amount     paid     was   consequently 

dismissed.     The    Commissioner,    who     referred   the   question  to 

this   Court,  has  cited  :     "  The  wording   used   on  the  reverse  of 

"  form  1   of  the  declaration  under  section  18  of  the   Income  Tax 

"  Act,  paragraph    (6)  "    as   indicating     "   that  taxes   are   not 

"  included  in   itnt   for   the   purpose  of   the    Income-tax  Act." 

The   reference   is    apparently    to     page     115    of    the    Punjab 

Income-tax  Manual  of    ]899,    (c)    (t)    and    (it),   which    provide 

for    the    deduc'.ion   from    gross  receipts,    in    the   case  of  iucome 

from  hooBes,  of   any  rent  paid  on  account  of  such  honses,  and  of 


0)  (1900)  I.  B.  1  Q.  B.  135. 
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Municipal  taxes  on  houses,  buildings  and  land.  This  does 
not,  in  our  opinion,  help  the  objector— sums  paid  for  Municipal 
taxes  are  expressly  excluded  from  the  amount  on  which  income- 
tax,  is  payable,  but  the  Municipal  Act  contains  no  similar 
provision,  and  we  must  interpret  the  Act  as  it  stands.  The 
owner  has  to  pay  10  per  cent,  on  the  anuual  value,  i.e.,  on  the 
gross  annual  sura  for  which  his  house  may  reasonably  be 
expected  to  let. 

The  Q.  B.  case  cited  is  authority  for  holding  that  the  total 
sum  payable  by  the  tenant  to  the  owner  for  use  and  occupation 
of  the  house  is  tho  annual  value,  and  that  it  is  immaterial  that 
out  of  the  sum  of  Rs.  1,000,  the  sum  of  Re.  900  is  treated  as 
the  rent  of  the  house  and  the  sum  of  Rs.  100  is  treated  as 
recouping  the  owner  for  the  house-tax  payable  by  him  to  the 
Municipality, 

The  water-tax  is  obviously  on  a  different  footing  and  is 
payable  by  the  occupier,  not  by  the  owner  as  such.  The 
occupier  would  suffer  for  failure  to  pay  the  water-tax  and  the 
owner  would  suffer  for  failure  to  pay  the  house-tax.  Section 
6-i  applies  to  the  latter  case  and  section  201  to  the  former. 

Previous  practice  has  nothing  to  do  with  the  question  before 
us,  which  is  merely  of  interpretation,  but  we  may  say  that  10  per 
cent,  is  the  maximum  amount  chargeable,  and  reduction  of  the 
amount  is  within  the  discretion  of  the  Municipal  Committee  and 
the  Local  Government.  The  objector  filed  a  number  of  objec- 
tions, all  based  on  previous  practice  or  hypothetical  cases  of 
hardship. 

The  matter  is  in  the  hands  of  owners  and  occupiers,  and  is 
merely  a  case  of  supply  and  demand.  If  an  owner  cannot  find 
a  tenant  willing  to  pay  what  he  demands,  he  either  accepts  a 
smaller  eum  or  has  his  house  on  his  hands. 

"We  have  no  hesitation  in  holding  that  a  sum  of  Re.  1,000, 
payable  under  the  contract  between  owner  and  occupier  by  the 
latter  to  the  former  for  use  and  occupation  of  a  house  for  a  year, 
ia  the  annual  value  on  which  house-tax  is  recoverable,  whether 
the  sum  was  described  in  the  contract  as  rent  or  as  Rs.  900  rent 
and  Rs.  100  for  the  house-tax  payable  by  the  owner  on  Rs.  1,00). 

Our  answer  to  the  question  referred  is  therefore  in 
the  affirmative.  '  Parties  will  bear  their  own  costs  of  this 
Court* 
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No.  47. 

Before  Hon.  Sir  Arthur  Reid,  Kt.t  Chief  Judge, 

AMRU  AND  SARMUKH  SINGH- (Defendants)— 
APPELLANTS, 

Versus 

MOHAN  SINGH  AND  ANOTHER—  \ 
(Plaintiffs)  I 

and  \  RESPONDENTS. 

DESA  SINGH  AND  OTHERS—         \ 
(Defendants) —  / 

Civil  Appeal  No.  539  of  1909. 

Custom — adoption — Adoption  of  brothers  daughter  s  son  without  the 
consent  of  adopters  reversioners — Validity  of — Hindu  Jat  agriculturists  of 
Roshiarpur  Tahsil— onus  probandi. 

Beld,  that  among  Hindu  Jat  agriculturists  of  the  Hoshiarpur  tahsil  of 
the  Hoshiarpur  district  adoption  of  a  brother's  daughter's  son  is  not  valid 
without   the  consent  of  adopter's  reversioners. 

Held  also,  that  the  rule  laid  down  in  Ralla  and  others  v.  Budha  (') 
is  that  among  agriculturists  the  onus  of  eslablisting  the  unfettered  power 
to  adopt  a  person  who  is  not  an  agnate  is  on  the  party  who  sets  up  the 
power,  and  that  evidence  of  power  to  adopt  a  daughter's  sou  does  not  shift 
the  burden  of  establishing  the  power  to  adopt  the  son  of  a  brother's 
daughter. 

Further  appeal  from  the  decree  of  Major  G.  C.   Beadon,   Divisional 
Judge,  Hoshiarpur  Division,  dated  the  30th  November  1908. 

Gurcharan  Singh,  for  appellants. 

Mohammad  Sha6,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

28th  Mdrch  1910.  Sib  Arthur  Reid,  C.  J.— The  sole  question  for    decision    is 

whether,  among  Hindu  Jat  agriculturists  of  the  Hoshiarpur 
tahsil  of  the  Hoshiarpur  district,  adoption  of  a  brother's 
daughter's  son  is  valid  without  the  consent  of  the  reversioners 
°f  the  adopter.    The  authorities  cited   are  — 

(1).  Bhupa  v.  Uttam  Singh,  (-)  in  which  it  was  held 
that  "  according  to  the  general  custom  in  the  Pnnjab 
11  an  adoption  of  a  daughter's  sou  was  found  to  be 
'•  valid  among  the  Jat  caste,  "  and  that  the  mere  circumstance 
that  no  instance  of  an  adoption  of  the  kind  in  the  particular 
got  in  question  (Khewat  Jats  of  the  Ludhiaua  district)   had    been 
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addacced  was  not  sufficient  to  establish  affirmatively  that  the 
custom  of  the  got  differed  from  the  general  custom  so  as  to 
render  the  adoption   invalid. 

(2).  Albel  Singh  v.  Yir  Singh,  {})  in  which  it  was 
held  on  the  evidence,  including  instances  of  adoption  of 
sister's  son,  that  the  plaintiff  had  failed  to  discharge 
the  bnrden  which  lay  on  him  of  establishing  the  invalidity 
among  Siddhu  Barar  Jats  of  the  Moga  tahsil,  Ferozepore,  of  a 
brother's  daughter's  son. 

(3).  Buham  Singh  v.  Mangal  Singh,  (2)  in  which  it 
was  held  that  Blmjoa  v.  Uttam  Singh  (3)  was  sufficient 
authoiity  for  holding  that  tie  mere  absence  of  cases  in  the  got 
in  question  (Tung  Jats  of  the  Amrifsar  district),  was  "  not  ade- 
"  quate  reason  for  considering  that  tne  custom  of  adoption  did 
"  not  prevail  among  them,"  the  judgment  was  very  short  and  in- 
cluded the  passage  "  so  too  among  these  .Tat  clans  the  burden  of 
«'  proving  a  daughter's  son  or  an  only  son  cannot  be  adopted 
"  would    rest  on  the  plaintiffs  and  they   have  not  discharged  it." 

(4).  Ealla  v.  Budha,  (4)  in  which  it  was  held,  the  parties 
being  Unhammadan  Arains  of  the  Nawashahr  lahtil,  Jullundur, 
that  the  bui den  of  proving  the  validity,  without  the  consent  of 
near  reversioners,  of  the  adoption  of  a  daughter's  son  was  on 
these  who  set  up  the  adoption.  The  judgment  of  Plowden , 
S.  J.,  ran  :  "  In  Hosbiarpur,  in  the  Riwaj-i-am  of  Jats,  Hindu  and 
"  Muhammadan,  for  the  whole  district,  it  is  stated  that 
u  daughter's  and  sister's  sons  may  be  adopted,  but  no  light  is 
"  thrown  upon  the  conditions  of  a  valid  adoption.  .  .  There  is, 
"  however,  ample  material  on  which  it  may  be  concluded  that, 
u  among  the  Hindu  land-holding  tribes  who  permit  adoption  in 
"  these  portions  of  the  Punjab,  there  is  no  presumption  of 
"  the  validity  of  the  adoption  of  a  daughter's  son  by 
'*  custom,  irrespective  of  assent  of  the  agnates  .  . 
"  I  think  therefore  that  we  are  fully  warranted  in  holding 
"generally — creed,  tribe  and  locality  apait — that  when  a  sonless 
"  man,  in  any  land-holding  group  which  recognises  a  power  t0 
"  adopt,  asserts  that  he  is  competent  to  adopt  a  daughter's  son 
u  or  other  non-agnate  in  presence  of  near  agnates,  irrespective 
''  of  their  assent,  the  presumption  at  the  outset  is  against  the 
"  power  ;  and,  in  the    absence  of  any  admission   in   the    pleadings 


(l)  86  P.  P.  1885.  (3)  61  P.  R.  18S0. 

(*)  43  P.  R,  1886.  (*)  50  P,  Jt.  1893,  F.  B, 
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"  in  any  particular  case  which  may  qualify  the  presumption,  the 
"  form  of  the  issue  should  be  suoh  as  to  throw  the  burden 
u  of  proof  on  the  person  asserting  the  existence  of  the 
"  unqualified  power."  Tne  Court  eventually  held  that  the 
onus  had  not   been  discharged. 

(5).  Natha  Singh  v.  Sujan  Singh,  (})  in  which  it  was  held, 
on  the  Riwaj-i-am  and  instances  cite  I  and  evidenc-3  of  assent 
by  some  reversioners,  that  among  Lehl  Jats  of  the  Hoshiarpur 
district  adoption  of  a  daughter's  son  was  valid  without  the 
assent  of  reversioners. 

(6).  Sohnun  v.  Bam  Dial,  (2)  in  which  it  was  held  that 
Acharjya  Brahmans  of  the  Kangra  district,  who  were  not 
a"riculturists,  were  not  bound  by  the  rule  of  burden  of  proof 
laid  down  in  Bulla  v.  Budha  (3),  and  that  under  Hindu  Law 
an  adoption  by  one  of  them  of  his  sister's  son,  in  the 
dattaka  form,  was  valid  without  the  assent  of  reversinera  (first 
cousins). 

(7).  Hem  Baj  v.  Sahiba,  (*)  in  which  it  was  held  that, 
among  Hindu  Jats  of  the  Hoshiarpur  district,  the  Biwij-i-am 
whicn  stated  that  if  a  mam  hnd  no  male  lineal  descen- 
dants, he  could  adopt  his  daughter's  son  and  recorded  four 
instances  of  adoption  of  a  daughter's  s<m,  shifted  the  burden 
of  proof  on  to  the  party  who  denied  the  validity  of  such 
adoption. 

(8).  Chut  tan  v.  Bam  Chand,  (:)  in  which  it  was  held 
that  Balla  v.  Budha  (s)  did  not  apply  to  non-agricul- 
tural Brahmans  of  the  Delhi  suburbs,  and  that,  adoption 
admittedly  prevailing  among  them,  the  o-ius  of  proving  that 
a  particular  kind  of  adoption,  e.  g-,  of  a  daughter's  or  a 
sister's  son  was  not  valid,  was  ou  the  party  who  denied  the 
validity,  and  it  was  further  held,  citing  Hukam  Singh  v. 
Mangal  Singh  (fl)  and  Albel  Singh  v.  FVr  Singh  (7)  that  under 
the  circumstances  a  brother's  daughter  might  bo  regarded  in 
the  same  light  as  a  man's  own  daughter. 

(9).  Ilahia  v.  Qasim,  (8)  in  which  it  was  held  that  a 
custom  among  Arains  of  tho  Jullundur  tahril  empowering  a 
Bonless  proprietor  to  give  his  ancestral  estate  to  his  sister's  Pon, 
of  another  got,  in  the  presence  of  male  aguates  had  not  been 
established,  that  sister's  sons  were    "  on  quite  a   different    footing 

(!)   34    P.  R.  1899.  (,*)  80  P.P.  1904' 

(»)  79    P.  R    1P01.  (6)  43  P.  R.  1886 

(s)  60  P.  R.  18P3,  F.  B.  (?)  86  P.  R.  18S5. 

(*)  116  P,  R.  1901.  {*)  24  P.  R.  1905. 
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11  from    daughter's  sons    and  that   the  on-.s    lay    on     the     donor 
"  to  prove  the  validity  of  the   cnstom." 

(10)  Achhar  Singh  v.  Slehtab  Singh  (l)  in  which  it  was 
hell  (1)  that  the  Riivij-i-am  of  t lie  H oshiarpar  district  and 
instances  cit  >d  imposed  on  the  party  denying  the  right  of 
adopting  a  daughter's  son  in  the  presence  of  collaterals  the 
harden  of  proving  that  it  did  not  exist,  and  (2j  that  the  harden 
had  not  been  discharged. 

(11).    Hamira   v.   Ram  Singh  (3)  in    which  it  was   held    that 
the  principle    that     widows      suceeded    not   as  mothers  of   their 
deceased  sons  bat    as  widows  of  their  sons'  fathers   could    not   be 
followed  up  to  all    its  logical  co-  elusions,  as,  for  instance,     placing 
a  patei  nal  aunt  an<i  a    grand     paternal    aunt    in      the      position 
occupied  by  daughters.  The  judgment  ran  :    '  In  no  system   of  law 
"  that  we  are  aware  of  are  the   claims   of    daughters    and    sisters 
"  placed  on  the  same  footing,  aud   we    connot    imagine    that    the 
M  agriculturists  of   this  Province  by   a  subtle   train    of     reasoning 
11  would  ever  have  put  them  on  the  same   footing."    One  instance 
only    of    adoption    of    a     brother's     daughter's      eon    in      this 
district     has     been    cited    and     that     was    maintained     by     the 
District  Court  in  1679..  The  Full  Bench    ruling  was   specifically 
followed  in  Sohnun  v.      Ham  Dial  (3)    acd   though   it     has      been 
attacked    by    Counsel   in    Hem    Raj  v.  Sahiba  (4)    and    in     other 
cases  and    after  taking  time  for    delivery   of  judgment,  T    see     no 
reason  for  a  further  reference  to  a   Full    Bench     on    the     ground 
that   it  does  not   ccrrcctly    lay   down  the  law.    The    rule       laid 
down  by  it  is  that  among    agriculturists    the    burden     of      estab- 
lishing the  unfettered    power  to  adopt  a   person     who    is     not    an 
agnate  is  on  tbe  party   who    sets    up    the    power   to    .idopt    the 
individual  in  question,   and  that  evidence   of    power    to   adopt   a 
daughter's   son  does   not   shift  the    burden    of    establishing    the 
power  to  adopt  the  son   of  a  brother's  daughter. 

On  the  rulings  tbe  one  class  of  cognate  differs  widely  from 
the  other,  and  the  burden  of  proof  has  not  been  discharged  by 
the  one  instance  cited,  the  decision  having  been  prior  to  the 
F.  B.  decision  and  the  Riwaj-i-am  being  silent  on  the  power 
contended  for  here.  For  these  reasons  I  dismiss  the  appeal 
with  costs.  I  see  no  reason  for  a  remand,  the  appellant  having 
had  ample  opportunity  of  adducing  evidence. 

Appeal  dismissed. 

(»)  81  P.  B.  1907.  (3J     79  P.  B.  1801. 

O  134  P.  B.  1907 ,  F.B.  {*)  11 6  P,  jj.  1901. 
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No-  48- 

Before  Ron.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

BAHADUR  ALI— APPELLANT, 

Versus 

MUSSAMMAT  BIVI-  RESPONDENT. 

Civil  Appeal  No.  1095  of  1909. 

Ouardian  and  Wards  Act,    VIII    of  1890,    section    7    (3) — Muhamm  idan 
Law — appointment  of  guardian  by  will — right  of  maternal  grandmother. 

Held,  that  under  Muhammadan  law  the  father  of  a  girl  who  has  not 
attained  the  age  of  puberty  is  not  her  lawful  guardian  in  the  presence  o* 
her  maternal  grandmother,  and  is  not  entitled  to  appoint  a  guardian  by 
his  will  in  supersession  of  the  grandmother,  and  that  a  guardian  so  appointed 
is  not  a  guardian  appointed  by  will  within  the  terms  of  section  7  (a)  of  the 
Guardian  and  Wards  Act,  1890. 
Miscellaneous    Appeal  from   the   order   of  A.  H.  Brashtr,  Esquire, 

District  Judge,  Jhelum,  dated  the  26th  July  1909. 

Mohammad   Sha6,  for  appellant. 

Ishwar  Das,  for  repondent. 

The  judgment  of  the  learned  Judge  wits  as  follows  : — 

28th  March  1910.  Sir  Arthur  Reid,   C.  J. — The    facts  are  stated    iu    t  e  judg- 

ment of  the  Lower  Court. 

It  appears  that  Muesammat  Nek  Bakht,  the  custody  of 
whose  person  is  in  dispute,  is  under  15  years  of  age  aDd  has  not 
attained  puberty,  beint^  admittedly  not  more  than  six  yoars  of 
age  in  January  1909,  and  consequently,  under  Muhammadan 
Law,  the  respondent,  her  maternal  grandmother,  would  have 
been  entitled  to  custody  of  her  person  iu  preference  to  the  girl's 
father,  had  he  been  alive. 

He  would,  therefore,  not  be  entitled  to  appoint  a  guardian 
by  his  will  in  supersession  of  the  grandmother,  before  the 
infant  outgrows  the  latter's  guardianship,  and  the  guardian 
whom  he  purported  to  appoint  by  will  wonld  not  be  a  guardian 
appointed  by  will,  within  the  terms  of  section  7  (3)  of  the 
Guardiau  and  vVaids  Act,  VIII  of  lb90,  paragraphs  DLXVI, 
DLXVii  and  DLXX,  Shama  Charans  Muhammadan  Law,  Vol.  I, 
are  iu  point. 

It  cannot  be  contended  that  a  rnau  in  the  street,  a  complete 
stranger,  could  affect  an  infant  by  executing  a  \\  ill  purporting 
to   appoint  a   guardian  of  that  infant's  person,  and  a  person  who 
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is  not  a  lawful  guardian  obviously,  cannot  appoint  a  guardian. 
This  disposes  of  the  plea  in  appeal  that  the  testamentary 
guardian  is  trie  6rst  guardian,  and  the  eace  does  not  proceed 
up  to  the  point  at  which  the  provisions  of  section  39  have  to  be 
considered. 

The  maternal  grandmother  is  entitled  to  the  custody 
granted  to  her  and  the  appeal  fails  and  is  dismissed  with 
costs. 

Appeal  dismissed. 


No.  49- 


Before    Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 
AMIR— (Defendant)— APPEL.LA.NT, 

Versus 

MUSSAMMAT  SHARF  NUR- (Plaintiff)—  RESPONDENT. 

Civil  Appeal  No.  975  of  1909. 

Custom — Succession — Barren  widow  claiming  a  definite  share  in  her 
husband's  estate  along  with  his  son  by  another  wife  -Mughuls  of  tahsil 
Rawalpindi. 

Held,  under  the  Riwaj-i-am  of  Rawalpindi  District  which  in  the 
absence  of  evidence  throwing  doubt  on  its  correctness  should  be  followed, 
that  among  Mughals  of  Badia  Qadir  Bakhsh,  tahsil  Rawalpindi  a  barren 
widow  is  entitled  to  a  definite  portion  of  her  husband's  eitate  for  life 
by  way  of  maintenance  in  the  presence  of  his  son  by  another  wife. 

Further  appeal  from  the  decree   of   G.    L.   Dandas,   Esquire,   Divi- 
sional Judge,  Rawalpindi  Division,  dated  the   2'3rd  June  19u9 

Gobind  Dae,  for  appellant. 

Fazal-i-Elahi,  for   respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Sir  Arthur  Reid,    C.   J. — The  first  question  for  decision  is,  22nd  April  19J0 
whether  the   widow's  second  marriage  relied  on  as  a   bar   to   her 
claim    to    the    property  in    suit,  has  been  established.     I  concur 
in     the   reasons   recorded    by   the   learned    Divisional  Judge  for 
holding   that   the     defendant-appellant   signally    failed    to    dis- 
charge the   burden    of    proving    this  marriage.     As  pointed    out 
by   the    Divisional    Judge,    a   secret    marriage    is    set    up,    and 
evidence    of     an   openly    celebrated  marriage    is    adduced.     The 
question  of  custom  Las  also,  in  my  opinion  been  correctly,  decided 
by  the  learned    Divisional  Jndge.     At  page  46  of  the  Customary 
Law  of    the  Rawalpindi  District   prepared  at    the   Settlement   of 
1885-86  Mughals  are  recorded  as  stating  that  where   there   are  a 
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barren  widow  and  eons  by  another  widow,  the  former  is  entitled 
to  half  the  property  of  the  deceased,  and  the  sons  to  the  other 
half.     (Ihip,  of  course,  is  for  the  widow's  life  only.) 

In  Kahna  v.  Wazira  (1)  an  eutry  in  a  Riwaj-i-am  was 
f<  llowed  in  the  absence  of  evidence  throwing  doubt  on  its 
correctness. 

In  Hem  Raj  v.  Sahiba  (-)  and  Sheran  v.  Mussammnt  Shatman 
(3)  it  was  held  that  the  initial  onus  of  establishing  a  custom 
opposed  to  the  general  custom  was  discharged  by  an  entry  in 
the    Riivaj  i-am  which  shifted  the  burden  of  proof. 

In  Sher  J  hang  v.  Ghulam  Mohi-uddin(*)  the  dictnm  in  Bamji 
Lal\.  Tej  Earn  (5)  to  the  s^me  effect  waB  approved,  and 
it  was  held  that  entries  in  the  Riu-aj  i-am  had  a  value  of  their 
own  as  expressiner*public  opiniou  ar.te  litem  motam.  The  three 
instances,  occurring  in  1893,  1900  and  1904,  the  two  last  in  this 
very  village,  strongly  corroborate  the  record  in  the  compiled 
Customary  Law,  and  the  plea  that  the  widow's  claims  were  not 
contested  and  that  minor  sons  could    not  object,  has  little  force. 

The  only  authorities  cited  for  the  appellants  are  paragraph 
16  of  Rattigan's  Digest,  in  which  tie  general  rule  is  statfd 
to  be  that  widow's  ordinarily  take  maintenance  only  where  there 
are  male  descendants,  "wheti er  by  the  widow  claiming  or  by 
another  ;  Sher  Khan  v.  Mttesamtnai  Bivi  (6)  in  which  it  was 
held  that  a  Chauhan  Rajput  widow  of  the  Rawalpindi  District 
could  not,  by  custom,  claim  a  definite  share  of  her  husband's 
estate  in  the  preser  ce  of  hu  sons  by  another  wife,  but  was 
entitled  to  a  definite  poition  of  the  estate  for  her  life,  for  her 
maintenance  ;  and  Elahi  Balhsh  v.  Khcivui  (7)  in  which  it  was 
held  that  among  Arains  of  tk<?  Ludhiana  District  a  record  in 
the  Riivaj-i-am  of  the  instance  of  a  widow's  right  to  share  with 
her  step-sons  could  not  be  accepted  in  the  face  of  specific 
authority  to  the  contrary.  In  the  1905  case  the  Court  did  what 
the  Lower  Appellate  Court  has  done  in  this  case,  although  it 
held,  in  the  absence  of  specific  instances  in  support  of  the  Bnoaj~ 
i-am  that  the  widow  could  not  claim  any  specific  share,  and 
the  1906  case  is  not  in  point,  there  being  no  specific  authority 
against  the  Riwaj-i-am   here. 


(»)     68  P.  R.  1893.  («)  22  P.  R.  19cH,  F  B 

(")  116   P.  R.  1901.  C3)  73  P.R.  L80S,   T  P 

(s)  117  P.  R.  1901.  (6)   30  P.  R.  1905. 

C)  116  P.  R.  1906 


Jcnb  1910.  ]  OTVIL  jrjDGMENTS— No.  50. 


157 


The  land  decreed  to  the  respondent  has  not  been  decreed 
out  aud  oat,  but  merely  for  her  life,  in  lieu  of  maintenance  ; 
and  I  eee  no  reason  for  holding  that  the  area  decreed,  67  kauals 
11^  marlas,  haJf  the  deceased  husband's  estate,  is  excessive. 

The  plea  that  the  Lower  Appellate  Court  should  have  given 
the  apptlLirt  an  opportunity  of  adducing  further  evidence  has 
no  force.  Atopic  oppoi  tunny  whs  given.  The  appeal  fulls  and 
is  dismissed  w-iih  costs. 

Appeal  rejected. 


No-  50- 

Before  Eon.  Mr.  Justice  Shah    Din    and  Hon.  Mr.    Justice 

Chevis. 

MUSSAMMAT  AISFJA    BIB1— (Defendant)— APPELLANT, 

%    Versus 

AZIZ-QD-DIN-(Plaintiff)-RESPONDENT. 

Civil  Appeal  No.  60  of  1909. 

Custom — Succession — Succession  of  widowed  daughter-in-law  in  presence 
of  near  collattral  —  Onus  of  proving  a  special  family  custom — Quraishis  of 
Ferozepore  city. 

Hela,  that  the  defendant  on  whom  the  on  us  lay  had  failed  to  prove  that 
among  the  Quraishis  of  Ft-rozepore  City  a  widowed  daughter  in-law 
•ucceeds  to  the  property  of  her  father-in-law  in  the  presence  of  a  near  male 
collateral  of  the  latter.  No  special  family  custom  excluding  the  operation 
of  Muhammadan  Law  was  proved  in  this  case. 

Further  A / peal  from  the  decree  of  Q.  Q.  Hetiriques,  Esquire, 
Additional  Divisional  Judge,  Ferotepore  Division,  dated  the 
lMh  Novtmber  1908. 

Muhammad  Shafi,  for  appellant. 

Jowala  Parshad,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — The  parties  in  this  case  are  Quraishis  of  28th  April  1910. 
the  city  of  Ferozepore.  The  property  in  dispute  is  183 
kanals  and  12  marlas  of  land  attached  to  well  Qazianwala, 
situate  in  mauza  Ferozepore,  consisting  of  155  kanals  and  3 
marlas  of  propiietary  laud  and  28  kanals  and  7  marlas 
of  occupancy  land.  This  area  was  owned  by  one  Maulvi 
Sharf-ud-din,  on  whose  death  in  1903  it  was  mutated  in  favour 
of  his  widowed  daughter-in-law,  Mussammat  Aisha  Bibi,  defend- 
ant No.  1,  wl.ose  husband,  Muhammad  Din,  had  pre-deceased 
the  said  Maulvi   Sharaf   Din.     The    plaintiff   Aziz    Din,    who  is 
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related  to  Sharf  Din  in  the  fourth  degree,  has  brought  the 
suit  out  of  which  the  present  appeal  has  arisen  for  possession 
of  the  whole  of  the  land  speciSed  above  by  right  of  inheritance, 
on  the  ground  that  he,  as  the  nearest  collateral  of  Sharf  Din, 
is  entitled  to  succeed  to  the  land  in  question  which  was  aucestral 
in  the  hands  of  Sliatf  Din,  and  that  Mussammat  Aisha  Bibi% 
defendant  No.  1,  whose  husband  pie-deceased  his"  father  has 
no  right  of  succession  thereto.  Defendant  No.  1  pleaded  that 
the  land  in  suit  was  not  ancestral  qua  the  plaintiff,  and  that 
though  the  plaintiff  was  the  nearest  collateral  of  the  deceased 
Sharf  Din,  she  (defendant  No.  1)  was,  under  a  special  family 
custom  by  which  the  parties  were  governed,  entitled  to  exclude 
the  plaintiff  from  succession  to  thnt  land. 

On  the  pleadings  of  the  parties  the  First  Coart  framed  three 
issues,  of  which  the  second  issue  relating  to  the  alleged  existence 
of  the  special  custom  set  up  by  defendttit  No.  1  was  the  most 
importaut.  Upon  those  issues  the  Court  held  (1)  that  the  land 
in  suit  was  not  proved  to  be  the  aucestral  property  of  Sharf 
Din  so  far  as  the  plaintiff  was  concerned,  and  (2^,  that  defend- 
ant No.  1  had  succeeded  in  proving  a  special  custom  under 
which  she,  as  the  widow  of  the  pie-deceased  son  of  Sbarf  Diu, 
was  entitled  to  succeed  to  the  property  left  by  the  latter  to  the 
exclusion  of  the   plaintiff. 

On  appeal  the  learned  Additional  Divisional  Judm>  held 
that  defendant,  No  1  had  failed  to  prove  the  special  cust  did 
set  up  by  her,  and  that  it  was  not  6hewD  that  in  matters  of 
succession  the  parties  were  governed  by  any  custom  at  variance 
with  their  personal  law  ;  and  being  of  opinion  that  they  were 
governed  by  Muhammadau  Law,  he  decreed  the  plaintiff's 
claim  in  full. 

Before  us  the  question    whether   the   parties   aie    governed 
by  custom    or    by    Muhammadau    Law    has    been    discussed   at 
some  length  on  both  sides  ;  and  after  giviug  our    best   considera- 
tion to   the   arguments   advanced    aud   to    the   evidence   on    the 
record,  we  agree  with   the   Lower   Appellate    Court   in    holding 
that  it  is  not  proved  that  in  matters    of    inheritance   the    paities 
are  governed  by  custom  and    not   by    Muhammadan    Law.     'the 
parties  are,  as  we  have    6aid    above,    Quiaisbis  of   the    city    of 
Ferozepore,  and  the  laud  iu  suit   is   also   situated   iu    that   city. 
The  plaintiff  expressly    stated    in    his    plaint    that  the    part  it m 
were  not  agriculturists,  and  this   was  not.    denied    by    defendant 
No,  1  in  her  pleas.     Then  we  have   a   statement   on    the   record 
made  by  the  defendant's  pleader  on  the  3rd  Watch  1906  in  which 
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he  admitted  that  th*1  pities  were  sfen»rallv*  governed  by  Muham- 
madan  Law,  bat  he  went  on  to  sav  that  the  defendant  was 
entitled  to  succeed  to  the  land  in  suit  under  a  special  family 
custom.  That  statement  is  one  of  great  importance  as  showing  • 
that  the  defendant  took  her  stand,  not  on  general  custom,  but 
upon  a  special  custom  applicable  to  the  family,  while  conceding 
tlvit,  generally  speaking,  the  family  'was  governed  by  personal 
law.  Regard  being  had  to  the  parties'  tribe  and  to  the  plead- 
ings in  the  case,  we  think  that  the  First  Court  was  justified 
in  imposing  on  the  defendant  the  onus  of  proving  a  special 
family  custom  in  modification  of  her  personal  law  in  regard 
to  her  right  of  succession  to  the  property  in  dispute.  The 
material  question  in  the  case,  therefore,  is  whether  the  defend- 
ant h*B  succeeded  in  discharging  that   ohmj. 

The   oral   evidence    produced  by  the  parties  i«,  wj    consider, 
not   of   much    yalae.     The  defendant  produced  five    witnesses,  of 
whom  two  were  Quraishis,  two  Sayeds  and  one  Moghul    by  caste. 
The   Quraishi   witnesses  could    give   no   instance    in   point  ;  and 
in   fact   it   has   been  admitted  in  this  case  that  there  is    no  buch 
instanoe  of   succession  among  the   Quraishis  as    would  help  the 
defendant.     One  of    the    Sayad  witnesses,    Kh  irshaid     Hussaim 
and   the    Moghul   witness,  Murad  Beg,  give  one  iu>tancs  each  of 
widowed  daughter-in-law   having  succeeded    to   a    life    estate 
in    her  father-in  law's   property;    and  a  copy    of    the   mutation 
order,  dated  the    29th  November    1905,   has  been    relied   on    to 
show    that  in  the  family  of  Khair  Muhammad   Chishti,  a  similar 
instance   of     succession  has  occurred.     Obviously,  however,  these 
three   instances,  none  of  which  relates  to  the  partie's  tribe,   have 
very   little   beariug  on  the   point    b  Tore    us  and  are  insufficient 
to    prove   the   special    family    custom   set   up  by  the  defendant. 
Of    the  plaintiff's  own    witu«sses,    no    less    than  three,  who  are 
men  of   some  respectability  -a  Sayad,  a  Sheikh,  and  an  Arain— 
give   evidence    in   favour    of  the  defendant  as  to  the  existence  of 
the  alleged  custom  under  which  she    seeks  to  succeed  ;  but  such 
oral    testimony,   apart  from    specific    instances   of  succession,  is 
of  little  help  in  a  case  of  this  kind. 

The  Riwaj-i-am  of  1882,  which  has  been  referred  to  in 
argument,  relates  to  Cnishtis  and  Bodlas,  and  not  to  Quraishis, 
and  it  ouly  lays  down  the  rule  as  to  a  widow's  succession  to  a 
life  estate  on  the  death  of  her  husband  ;  and  for  obvious  reasonB 
it  has  no  evidential  value  for  the  purposes  of  the  present  case. 
On  the  other  hand,  in  a  contested  case — Mussammat  Fatima 
versus    Mussaai-uat    Faieh    Bibi— which  arose  out  of  a  disputed 
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succession  to  the  estate  of  one  Ghnlam  Muhammad,  i  member 
fof  the  parties*  family,  it  was  decided  as  far  back  as  1882  after 
fall  enquiry  that  the  family  wis  governed  by  Muhirama-dan 
law  in  matters  of  inheritance.  Th;s  judicial  precedent,  relatiog 
as  it  does  to  this  very  family,  is  of  special  significance  in  this 
case  and  greatly  strengthens  the  plaintiff's  position. 

Of  the  published  decisions  of  this  Court,  there  are  no  less 
than  five  which  show  that  Qura'shis  residing  in  different  parts 
of  the  province  are  governed  in  matters  of  alienation  and  in- 
heritance by  Muhammadan  law  and  not  by  custom. 

We  refer  to  Ahmad  Din  v.  Mussammat  Fazlan  Q)  (Quraishis 
of  Wazirabad)  ;  Mussammat  Karam  Bibi  v.  Hussain  Bakhsh  (!), 
(Quraishis  of  Gujrai&wala)  ;  Ohnlam  Shah  v.  Zain  Shah  ('), 
(Quraishis  of  Bhera);  Jowahir  Singh  v.  Yaqub  Shah  (*),  (Qurai- 
shis of  Find  Dadan  Khan  tahril)  ;  and  Mussammat  Bakht  Bano  v. 
(Jhiragk  Shah  (6),  (Quraishis  of  Gujar  Khan  tahsil). 

Mr.  Muhammad  Shafi  for  the  defendant  relied  on  two  rulings 
of  this  Court,  viz.  Mussimmat  Ghulam  Fatima  v.  Mussammat 
Maqsudan  (8)  and  0.  A.  No.  682  of  1899  to  show  that  in  some 
parts  of  the  province  Quraishis  are  governed  by  custom  and  not 
by  Muharamadan  law.  In  the  first-mentioned  case,  however,  the 
question  whether  the  parties  were  governed  by  cnstom  or  by 
Muharamadan  law,  did  not  arise,  as  it  wa>  admitted  that  for 
the  pur pose^  of  that  case  the  parties  were  governed  by  custom 
(page  185  of  the  Report).  In  the  second  ease  the  learned 
Judge's  remark  that  "  we  can  safely  presume  that  these  people, 
"  though  Quraishis,  living  as  they  do  in  a  village  in  the  (4urdas- 
'•  pur  District,  follow  general  agricultural  custom  in  such 
"  matters  as  the  estate  taken  by  the  daughter  of  a  sonless 
"  proprietor.  Until  the  case  was  argued  before  us,  Mnhammad- 
"  an  law  was  never  invoked,  nor  has  any  practice  or  usage 
"  been  brought  to  light  tending  to  shew  that  tha*  law  was  in 
"  force." 

Those  remarks  serve  at  once  to  distinguish  the  present 
case  from  the  decision  in  question,  which  does  not  in  our  opinion 
iu  the  least  help  the  defendant. 

Upon  a  review  of  the  circumstances  of  the  case  considered 
in  the  light  of  the  parties'  pleadings  and  of  the  evidence  on 
the   record,    we    have  no  hesitation  iu  holding  that  the  defendant 


(»)   175  P.  R.  1883.  (*)     5  P.  R.   1906. 

(«)     93  P.  R.  1901.  0)  «  P.  R-  1908. 

<*)  101  P.  R.  1902.  (•)  69  P,  *.  1890. 


Junb1909.]  CIVIL  JUDGMENTS— No.  51.  161 

hag  failed  to  prove  the  special  custom  set  up  by  her  ;  and  we 
think  that  in  the  absence  of  proof  of  such  special  custom, 
Muhammadan  law  must  govern  the  case.  Under  that  law  the 
plaintiff  is  admittedly  entitled  to  succeed  to  the  proprietary 
land  left  by  Sharaf  Din  in  preference  to  the  defendant,  and  a9 
regards  that  land  therefore  the  appeal  fails  and  is  hereby 
dismissed. 

As  regards  the  occupancy  land,  however,  the  case  stands 
on  a  different  footing.  The  Lower  Appellate  Court  apparently 
overlooked  the  fact  that  succession  to  occupancy  land  is  govern- 
ed by  the  provisions  of  section  59  of  the  Punjab  Tenancy  Act 
and  not  by  custom  applicable  to  the  parties  or  by  their  personal 
law.  The  first  court  has  found  that  the  plaiotiff  has  not  proved 
that  the  land  in  suit  including  the  occupaucy  land,  was  ever 
held  by  Jan  Muhammad,  the  common  ancestor  of  the  plaintiff, 
and  Sharaf  Din  deceased,  and  we  see  no  reason  to  differ  from 
that  finding.  Such  being  the  case,  under  section  59  of  the 
Punjab  Tenancy  Act  the  plaintiff  has  no  right  to  succeed  to  the 
occupancy  land  aforesaid,  and  bis  suit  in  respect  of  that  land 
has  been  decreed  on  erroneous  grounds. 

We,  therefore,  accept  this  appeal  so  far  as  it  relates  to 
the  occupancy  land  in  dispute,  viz.,  26  kaoals,  7  mailas,  and 
vary  the  decree  of  the  Lower  Appellate  Court  so  as  to  dismiss 
the  plaintiff's  suit  as  regards  that  land.  As  each  party  has 
succeeded  in  part,  we  direct  that  each  bear  its  own  costs  through- 
out. 

Appeal  accepted. 

No-  51- 

Before  Hon.  Mr.  Justice  Johnstone. 
FAZIL-(Plaintiff)-APPELLANT, 

Versus 
SADAN  AND  OTHERS— (Dependants)— RESPONDENTS. 

Civil  Appeal  No.  1232    of  1909. 

Custom  Alienation — Unrestricted 'power  of  a  male  proprietor  to  alienate 
ancestral  lands  without  necessity-exception  to  general  rule  of  the  Customary 
law— Sahu  Jats  of  mauza  Dudah  Sahu,  District  Montgomery. 

Held,  that  amoDg  Jats  generally  ancestral  land  is  inalienable  in  presence 
of  agnates  except  for  necessity  bat  this  general  rule  is  not  applicable  to  Sahu 
Jats  of  mauza,  Dudah  Sahu,  District  Montgomery,  where  the  common  village 
bond  has  been  broken  by  the  introduction  into  the  proprietary  body  of  persons 
of  different  independent  tribes  whose  lands  all  intermix  and  where  many  un- 
contested alienations  have  taken  place  in  the  presence  of  agnatic,  relations 
of  the  alienors. 


i 
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Further  appeal  from  the  decree  of  B.  B.  Bird,  Esquire, 
Divisional  Judge,  Multan  Division,  dated  the  3rd  February  1909. 

Miran  Bukhsb,  for  appellant. 

Radha  Kishen,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as    follows  :— 
4th  May  1910.  Johnstone,   J.— This  petition   under    clause    (o)    has   been 

admitted  as  a  further  appeal  on  the  question  of  custom  involved. 
Tho  suit  is  by  a  son  for  a  declaration  against  a  sale  of  ancestral 
land  by  his  father  by  registered  deed,  dated  5th  July  190G,  the 
land  measuring  upwards  of  912  kanals  and  the  price  being 
Rs.  2,000.  The  allegation  is  that  the  sale  was  a  fiction  and  was 
entered  into  in  order  to  prejudice   plaintiff. 

The  parties  are  Sahn    Jats  of  mauza   Dudab   Sahu,    District 
Montgomery,  and  it  is  said  that  there  are  very    few    of    this    gdt 
of    Jats  left.     The  whole  village  was  once    owned  by  them  ;  but 
there  has  been  a  long  series  of   alienations  virtually   uncontested 
and  now  |  of  the  village  is  held  by  members  of  a  large  variety   of 
tribes.     The     Wojib  id-arz  does  not   state    any    restriction   upon 
alienations   by     male   proprietors     further  than     this    that   the 
intending  seller  shall  offer  the  bargain  at   a  reasonable   price  to   a 
brother  or  a  near  collateral    and    thereafter    to    the    shurkayan, 
before  he  can  sell  to   an   outsider.      The    first   Court  considering 
these  circumstances  arrived  at  the  conclusions  that  probably    the 
suit  is  collusive  and    that  plaintiff's  right  to  object  is  not    made 
out.     It  also  went  into  the  matter  of  consideration  and  u  neces- 
sity "and   found  that  at  most  half  the  purchase-money  was  for 
•  necessity.' 

The  suit  having  been  thus  dismissed  the  learned  Divisional 
Judge,  before  vthonr  an  appeal  was  instituted,  agreed  with  the 
first  Court  that  plaintiff  had  no  power  to  contest  his  father's 
act,  and  so  dismissed  the  appeal  without  going  into  the 
question  of  consideration   and  '  necessity.' 

The  question  for  this  Court  is  merely  one  of  custom.  There 
is  no  doubt  that,  among  Jats  generally  ancestral  land  is  inalien- 
able in  presence  of  agnates  ercept  for 'necessity;'  but  section  61, 
Pi  ovists  (2)  and  (3),  Rattigan's  Digest  which  in  my  opinion 
correctly  though  iu  somewhat  general  terras,  % states  the  custom, 
shows  that  the  ganeral  rule  stated  in  section  59  does  not  apply 
in  villages  where  the  common  village  bond  has  been  broken  by 
the  introduction  intothe  proprietary  body  of  pers>n^  of  different 
independent  tribes,   whose   lands    all  intermix,   or   where  many 
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uncontested  alienations  have  taken  place  in  the  presence  of 
agnatic  relatives  of  the  alienors.  Now  these  conditions  exist 
in  a  marked  degree  in  mauza  Dadah  Sahn,  and  we  have  also 
the  fact  that  the  Wajib-ul-arz,  while  it  prohibits  alienation  by 
females,  where  it  comes  to  the  question  of  alieuations  by  malts, 
merely  prescribes  a  rule  of  pre-emption  ;  and  I  therefore  fully 
agree  with  the  Courts  below  that  plaintiff  has  no  leg  to  stand 
upon.  I  also  fully  agree  that  the  suit  is  almost  certainly  mala- 
fides  and  collusive. 

For  these  reasons  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  52. 
Before  Hon.  Mr.  Justice  Rattignn. 
SULTAN  AND    OTHERS  -(Defendants)— APPELLANTS, 

Versus 

SHER   MUHAMMAD    AND  OTHERS— (Plaintiffs)  - 

RESPONDENTS. 

Civil  Reference  No.  6  of  .1910. 

Jurisdiction  of  Revenue  Courts— Punjab  Tenancy  Act,  XVI  of  1887, 
tection  77  (3)  (fc) — Suit  aqainst  a  co-shartr  for  $hare  of  sale-pruceeds  of 
certain  trees  in  a  joint  holding. 

Eeld,  following  Nazam  v.  Joti  Mai  Q),  that  a  suit  against  a  co-sharer 
i  for  a  share  in  the  sale-proceeds  of  certain  trees  grooving  in  a  joint  holding 
falls  under  clause  (fc)  of  section  77  (3)  of  the  Punjab  Tenancy  Act,  1887,  and 
that  the  Revenue  Courts  alone,  therefore,  have  jurisdiction  and  that  the 
fact  that  the  defendants  deny  plaintiffs'  title  as  a  co-sharer  does  not  affect 
the  question  of  jurisdiction. 

Held,  also,  following  Ram  Ja-i  v.  Ralla  (:),  that  as  the  Munsif  who 
happens  to  be  also  an  Assistant  Collector,  2nd  grade  had  no  jurisdiction  to 
try  such  suits,  the  decree  should  be  set  aside  and  plaint  be  registered  in  the 
Court  of  Assistant  Collector,  first  grade. 

Case  referred  by  Say  ad  Walt  Shah,    District   Judge,  Miizaffargarh} 
with  hit  No.  449,  dated  the  \lth  December  1909. 

The  order  of  the  learned  Jadge  was  as  follows  :— 
RATIIGAN,  J. — Plaintiffs  sue  to  recover  a  suni  of  Rs.  49-15-0 
from  the  defeudants   on   the   ground   that    the   parties    are   co- 
sharers  in  the  holding  upon  wu-.ch  certain   trees  were  growing  ; 
that  defendants  sold  the  said  trees  to    third  parties  but   did  not 


5*4  March  1910. 


(l)  119  P.  R.,  1894.  ft  25  P.  R.,     1903. 
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give  plaintiffs  their  share  in  the  sale-proceeds  ;  and  that  the 
sum  mentioned  represents  the  share  of  plaintiffs  in  the  said 
proceeds. 

The  suit  was  tiied  by  a  Muusif  who  happens  to  be  also 
an  Assistant  Collector,  second  grade,  but  the  District  Judge  is 
of  opinion  that  the  Revenue  Courts  alone  have  jurisdiction  to 
deal  with  the  claim  as  it  falls  under  clause  (k)  of  section  77  (3) 
of  the  Punjab  Tenancy  Act.  As  an  Assistant  Collector  has  no 
jaiisdiction  to  try  such  a  suit,  the  District  Judge  recommends 
that  the  decree  of  the  Munsif  should  be  set  aside  and  that  the 
plaint  should  be  registered  in  the  Revenue  Court  having  juris- 
diction to  deal  with  the  case,  Ram  Jus  v.  Bulla  {}). 

In  my  opinion  the  District  Judge  is  right  in  both  points. 
The  decision  in  Naza m  v.  Joti  Mai  (2),  clearly  shows  that  if  in 
that  case  the  real  defendants  had  been  the  co-sharers,  the  claim 
for  compensation  would  have  been  regarded  as  falling  under 
clause  (Jc)  of  section  77  (3)  of  the  Punjab  Tenancy  Act.  In  the 
case  before  me  the  defendants  are  stated  in  the  plaint  to  be  co- 
sharers,  and  the  mere  fact  that  they  themselves  deny  plaintiffs' 
title  as  co-sharer  cannot  affect    the  question  of  jurisdiction. 

Following  Ram  Jus  v.   Italia  (*),  I  set  aside  the   decree   and 
order  that  the  plaint  be  registered  in  the   Court  of   an   Assistant 
Collector  of  the  lirst  grade  with  territorial  jurisdiction. 
Costs  to  be  costs  iu  the  cause. 

No.  53- 
Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 
Justice  Chew. 
SHAHAMAL)    AND    OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 
NAURANG  AND   OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  2SG  of  1906. 
Custom  Alienation  — G if:  by  a  sunless  proprietor  to  hi*  daughter's  MM-" 
Validity  of-Mirali  8ials  of  Kubirwala  t.disil,  District  MulUin. 

Held,  that  among  Mirali  Sials  of  the  Kabirwala  tmhtU  (formerly  called 
Serai  Siihuj  of  the  Multan  district  a  gift  of  ancestral  laud  made  by  a 
eonless  male  proprietor  in  favour  of  the  sons  of  a  daughter,  whose  husband 
waa  a  khanad  imad  and  a  near  collateral;  is  valid. 

Further   appeal  from  the  decree  of  H.  A.  Rose,   Esquire,  Divisional 
Judge,  Multan  Division,  dated  the  2nd  December  1907. 
Duni  Chand,  for   appellants. 
Abdul  Qadir,  for  respondents. 


<*)   25  P.  R.,  11)08.  0  119  P.  R.,  1894. 
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The  judgment  of  the  Court  was  delivered  by— 
Chevis,  J. — The  geneological  tree  is  as  follows 


28lh  April  1910. 
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Naurang  has  raade  a  gift  of  land  to  defendants  2-5, 
-who  are  his  daughter's  sous,  and  also  hie  brother's  grand- 
sons. Plaintiffs,  three  nephews  of  the  donor,  sue  for  a  declaration 
to  protect  their  reversionary  rights,  alleging  the  gift  to  be 
invalid.  Bahawal,  Kanda  and  Muazzani  are  pro  forma  defend- 
ants, who  have  not  joined  in  contesting  the  gift.  It  is  also  to 
be  noted  that  while  the  appeal  has  been  pending  in  this  Court 
a  petition,  purporting  to  come  from  Sbahamad,  appellant,  has 
been  put  in  signifying  his  withdrawal  from  the  appeal,  but 
Shahamad  has  not  put  in  an  appearance  to  attest  the  withdrawal. 
The  other  appellants  too  have  not  troubled  to  appear  in  person 
at  the   hearing  of  the  appeal. 

The  gift  has  been  upheld  by  both  the  lower  Courts.  Plain- 
tiffs appeal.  Plaintiffs  say  they  are  governed  by  Muharnmadan 
law  and  not  by  custom.  But  the  parties  are  agriculturists  liviug 
in  a  village,  aud  no  reason  whatever  has  been  shewn  for 
applying  Muhammadan  law.  The  first  Court  held  that  custom 
applied  and  the  point  was  not  taken  in  the  grounds  of  appeal 
to  the  Divisional  Court  ;  and  the  plaintiffs  claim  that  daughters 
are  excluded  altogether,  which  is  not  according  to  Muham- 
madan law. 

The  defendants  uphold  the  gift  on  the  ground  that  by  the 
custom  of  the  tribe  a  gift  can  be  made,  especially  to  a  daughter's 
bons  who  are  also  near  agnates,  and  also  on  the  ground  that 
the  gift  was  to  the  sous  of  a  hit  inadamad  who  lived  with  tho 
donor  and  rendered  him  services. 

The  parties  are  Mirali  Sials  of  the  Kibirwala  tahsil  (for- 
merly called  Serai  tSidhu)  of  the  Multan  district.  The  history 
of  the  family  as  given  in  exhibit  p.  T  shows  that  the  common 
ancestor  Akhbar,  Mirali,  came  from  the  J  hang  district  about 
]  75  years  ago. 

Ou  turuiDg  to  the  Customary  law  of  the  Multan  district 
we  find  the  following  answers  given  by  Serai  Sidhu  Muham- 
madans  to  various  questions. 

Answer  to  Question  12  (page  XIX).  "  If  the  daughter  has 
"  married  a  collateral  (yah  jaddi)  of  her  father,  she  will  succeed 
"  to  the  exclusion  of  the  collaterals  aud  after  her,  her  children 
"  will  succeed  ;  but  if  she  has  not  thus  manied  she  will  not 
11  succeed." 

Answer  to  Question  16  (page  XXill).    (This  question  relates 
to   a   daugher  living   with   her  husband  in  her   father's   house). 
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"  If  tbere  are  brothers,  she  is  entitled  to  maintenance  only ; 
"  if  there  are  no  brothers,  she  succeeds  if  she  has  married 
"  a  descendant  of  her  father's  grandfather,  otherwise  the 
collaterals  succeed." 

Question  41.  "  Can  a  man  give  away  his  property  if  he  has 
no  sons  ?" 

Answer  (p.  XLII).  "  Yes,  he  can  do  so." 

The  Biivaj-i-am  Kaumwar  of  the  taltsil  shows  that  the 
Mirali  Sials  also  concurred  in  these  answers,  and  the  Wajlb-ul- 
arz  of  this  particular  village  states  that  answers  to  questions 
have  been  given  in  the  tahsil  Riwaj-i-am  Kaumwar.  These 
answers  are  decidedly  in  favour  of  the  defendants.  They  sum 
up  to  this,  (1)  that  in  the  presence  of  a  son  a  daughter,  even  if 
living  with  her  husband  in  her  father's  house,  gets  only  main- 
tenance, but  that  in  the  absence  of  a  son  a  daughter's  rioht  to 
exclude  collaterals  depends  on  her  having  married  a  near  agnate  ; 
(2)  that  a  sonless  proprietor  can  make  a  gift. 

Coming  to  the  instances  quoted,  we  fiud  that  the  learned 
Divisional  Judge's  judgment  is  somewhat  confused.  Instances 
quoted  on  the  two  sides  have  been  mixed  np,  and  some  instauces 
have  been  quoted  twice.  Plaintiffs'  counsel  relies  on  the  following 
instances  •. — 

].  Sada's  case  (see  page  10  of  the  paper-book,  line  13). 
Here  both  the  daughter  of  Gahna,  son  of  Sada,  married  cousins 
according  to  the  evidence  of  Inayat  (witness,  defendant  3)  who 
is  brother  of  Sada,  but  this  witness  says  that  when  they  married 
they  rejused  to  keep  the  property.  But  hi3  version  of  Gahna's 
property  being  entered  in  his  daughters'  names  till  they  married 
is  opposed  to  the  mutation  records  which  shew  that  Gahna  died 
in  his  father's  lifetime  ;  when  Sada  died  Mussammat  Bhagan 
was  already  married  and  Mussammat  Sabin,  then  unmarried, 
succeeded  to  an  equal  share  with  her  two  uncles.  Apparently 
Sabin  afterwards  married  the  son  of  one  of  these  uncles.  In 
the  presence  of  sons  of  the  deceased  it  seems  to  have  been  rather 
by  favour  than  of  right  that  even  an  unmarried  grand-daughter 
got  a  share  of  Sada's  estate. 

2.     Karam's  'case  (page  10,  line  20).     This  case  is~ proved  by 
Amir,  witness,    plaintiff  2  ;  or   rather  he  says  he  heard  about  it 
This  is  a  peculiar  case.     Karam's  widow  is  said  to  have  married 
her  husband's  brother,  who  brought  up  the  daughter   of    Karam 
and  got  her  married.     In  such  a  case  she  would  probably  regard 
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her  step-fatber  in  the  light  of  a  father  and  would  not  seek  to  take 
the  property  from  him. 

3.  Nawab's  case  (page  10,  line  25).  This  again  proves 
nothing.  When  Nawab  died  his  son  Mutalli  succeeded,  tho 
daughter  being  excluded  by  her  brother.  On  Mutalli's  death, 
his  mother  succeeded  and  not  tho  daughter  (sister  of  Mutalli). 
This  is  not  a  case  of  contest  between  daughter   ard  collateral. 

4.  Dilawar's  case  (page  10,  line  30.) 

5.  Shera's  case  (page  10,  line  32.) 

Both  Dilawar  and  Sbera  are  shown  as  lawald  in  the  revenue 
papers,  and  so  the  oral  evidence  as  to  these  men  having  left 
danghters  must  count  as  doubtful.  And  even  if  we  accept  the 
evidence  as  to  the  existence  of  the  daughters,  we  shall  have  to 
go  further  and  presume  that  these  daughters  married  near 
collaterals  before  we  can  regard  these  cases  as  in    point. 

6.  Shahamad's  case  (page  11,  line  2}.  This  again  proves 
nothing  as  Shahamad  left  sons,  bo  it  is  not  a  case  of  contest  be- 
tween collaterals  and  daughters. 

7.  Kasim's  case,  (page  11,  line  44).  This  again  is  not 
in  point,  being  merely  a  case  of  a  gift  by  a  man  with  his  son's 
consent. 

Most  of  the  cases  quoted  seem  beside  the  point. 

On  the  other  hand  there  is  the  case  of  Bakir,  Mirali  (pnge  5, 
line  37)  who  gifted  land  to  his  son-in-law  ;  and  the  evidence  of 
Kham  (witness,  defendant  2)  is  that  this  gift  was  contested 
unsuccessfully  by  collaterals  (though  there  is  no  documentary 
evidence  as  to  any  such  suit  having  been  brought.) 

But  even  apart  from  instances  the  case  is  a  strong  one  for 
the  defendants.  That  Azam  was  a  khanadamad  has  been 
clearly  found  by  the  first  Court,  and  though  the  learned 
Divisional  Judge  has  brushed  this  question  aside  as  immaterial, 
we  find  no  difficulty  in  concurring  with  the  first  Court  ;  the 
learned  counsel  for  the  appellants  has  not  touched  on  the 
evidence  on  the  point.  The  donor's  daughter  had  also  married 
a  near  collateral,  and  in  such  circumstances  the  daughter's 
right  to  exclude  collaterals  would  be  not  at  all  unusual,  even 
according  to  the  general  custom  of  the  province,  (see  Rattigan's 
Digest  of  Customary  Law,  Article  23,  proviso)  and  the  entries 
in  the  Riwaj-i-am  strengthen  the  defence  enormously.  A  very 
similar  case  among  Thahims  of  this  same  tahsil  was  decided  by 
this  Court  in   Civil  Appeal  No.  1168  of  1905,  where  a  gift  to  a 
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daughter^  was   upheld  as  against  the   donor's  nephews  ;  relianoe 
was  there  placed  on  the  same  Bhcaj-i-am. 

According  to  the  Bhcaj-i-am  Kaumwar  Thahims  and  Mirali 
Sials  follow  the  same  custom.  And  if  we  look  to  the  custom  in 
Jhang,  from  which  district  these  Mirali  Sials  came  to  Multan,  we 
find  the  same  custom,  vis.,  that  a  daughter's  right  to  exclude 
collaterals  depends  on  her  marrying  a  near  agnate.  See  Baksu  v. 
Amir  [}).  Here  tho  dooor  is  still  alive,  and  the  succession  has  not 
yet  opened  oat,  but  independently  of  the  fact  that  the  provisions 
of  the  Bhcaj-iam  are  in  favour  of  a  gift  by  a  sonless  proprietor, 
it  is  merely  a  case  of  accelerating  succession.  "We  concur  with 
the  lower  Courts  ia  holding  the  gift  to  be  valid  and  dismiss 
the  appeal  with  costs. 


No-  54. 

Before  Eon.  Sir  Arthur  Beid,  Kt.,  Chief  Judge. 

RUGrH  NATH  DAS -(Defendant)— PETITIONER, 

Versus 

DOCTOR  PANNA  L4L -(Plaintiff)— RESPONDENT. 

Civil  Revision  No.  2247  of  1908. 
The  Provincial  Small   Cause  Court  Act,  IX  of  1887,  section  Vl— Payment 
of  decretal  amount    in  executing  Court  on  an  ex  parte  decree  by  another  Court 
is  equivalent  to  payment  into   the  latter  Court  and  does  not  bar  an  application 
for  setting  aside  the  ex  parte  decree. 

An  ex  parte  decree  was  passed  by  the  Cantonment  Small  Cause  Court, 
Ambala,  and  transferred  for  execution  to  Multan.  The  judgment-debtor 
paid  the  decretal  amount  into  the  Multan  Court  on  3rd  June,  1908  and  made 
an  application  for  setting  aside  the  ex  parte  decree  to  the  Ambala  Court  on 
16th  June  1908,  the  Court  rejected  the  application  on  the  grounds  that 
the  decree  had  been  satisfied  and  had  ceased  to  exist  inasmuch  as  the 
deposit  under  section  17  of  the  Small  Cause  Court  Act,  1887,  should  have 
been  made  in  the  Ambala  Court.  The  decree-holder  took  the  money  out 
of  the  Multan  Court  on  1 7th  June. 

Held,  that  the  application  f  or  setting  aside  the  decree  was  made 
while  it  was  alive  and  the  payment  into  the  Multan  Court  was  no  bar 
to  the  application  made  to  the  Ambala  Court  and  must  be  treated  as  a 
compliance  with  the  rule  laid  down  in  section  17  of  the  Provincial  Small 
Cause  Court  Act,  1887. 

Petition  under  section  25  of  Act,  IX  of  1887,  for  revision  of  the 
order  of  Lieutenant-Colonel  B.  E.  S.  Taylor,  Judge,  Small 
Cause  Court,  Ambala  Cantonment,  dated  the  10th  August  1908. 

Vishnn  Singh,  for  petitioner. 


C)  47  P.  R.,  1896. 
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The  judgment  of  the  learned  Judge  was  as  follows  :  — 
12th  Jan.  1910.  Sir  Arthur  Reid,  C.   J. — An     ex  parte    decree    was  papsed 

by  the  Judge  of  the   Cantonment   Small    Cause  Court,   Ambala, 
and  was  transferred  for  execution  to  Mnltan. 

The  judgment-debtor-petitioner  paid  the  amount  decreed 
into  the  Multan  Court  on  the  3rd  June  1908,  execution  having 
been  applied  for. 

On  the  16th  June  an  application,  dated  June  13th,  for  setting 
aside  the  ex  parte  decree  was  made  to  the  Ambala  Court,  which 
rejected  the  application  on  the  ground  apparently  that  the  decree 
had  been  satisfied  and  had  ceased  to  exist,  possibly  on  the  ground 
that  deposit  under  section  17  of  the  Small  Cause  Courts  Act 
should  have  been  made  in  the  Ambala  Court,  not  in  the  Multan 
Court. 

In  my  opinion  neither  of  these  reasons  is  valid  The  decree 
having  been  transferred  to  the  Multan  Court  the  Ambala  Court 
would  presumably  have  refused  to  accept  any  tender  of  the 
amount  decreed.  While  the  application  for  setting  aside  the  decree 
was  rightly  made  to  the  Court  which  passed  the  decree. 

Payment  into  the  Multan  Court  had,  in  my  opinion,  the 
effect  of  deposit  in  the  Ambala  Court  under  section  17  of  the 
Small  Cause  Courts  Act,  and  in  Muhammad  Fazal  Alt  v.  Karim 
Khan  Q)  it  Was  held  that  the  words  in  the  section  "  at,  the 
"  time  of  presenting  his  application  "  are  merely  discretionary  and 
not  mandatory,  the  period  being  extendible  at  the  direction  of 
the  Court.  A  fortiori  deposit  may  be  made  before  the  appli- 
cation is  presented. 

The  decree-holder  took  the  money  out  of  the  Multan  Court 
on  the  17th  June,  and  the  decree  was  then  recorded  as  satisfied. 
The  application  for  setting  the  decree  aside  was  therefore  made 
while  it  was  alive,  and,  in  my  opinion,  the  payment  into  the 
Multan  Court  was  no  bar  to  the  application  made  to  the  Ambala 
Court,  and  must  be  treated  as  a  compliance  with  the  rule  laid 
down  in  section  17  of  the  Small  Cause  Courts  Act.  I  allow  the 
application,  set  aside  the  order  of  the  Court  below  and  re- 
turn the  record  to  that  Court  for  disposal  on  the  merits  of  the 
application  for  setting  aside  the  ex  parte  decree.  Petitioner's 
counsel's  fee  and  other  costs  incurred  by  the  petitioner  in 
this  Court  will  bo  costs  in  the  cause.  Counsel's  fee  sixteen 
rupees. 

Revision  allowed. 


0)  108  P.  R.  1894. 
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No.  55. 

Before  Eon.  Mr.  Justice  Rattigan  and  Eon.  Mr.  Justice 
Shah  Din. 

THE  FIRM  OF  SHERU  MAL  CHAIN  A  MAL- (Plaintiffs)— 
APPELLANTS, 

Versus 

Mr.  F.  VON  GOLDSTEIN  AND  ANOTHER— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  41  of  1908. 

Principal  and  agent  —Goods  received  by  agent  on  ivritten  authority — Sui 
against  principal.— Indian  Limitation  Act,  XV  of  1877,  section  19— Acknoxc. 
ledgment  by  agent. 

Held,  that  under  the  provisions  of  section  19  of  the  Indian  Limitation 
Act,  1877,  an  acknowledgment  may  be  signed  by  an  agent  duly  authorized 
and  an  agent  who  has  authority  to  receive  goods  for  his  principal  has 
also  implied  authority  to  a  sign  an  acknowledgment  of  balances  due,  and 
that  such  acknowledgment  is  good  although  the  correctness  of  the 
amount  charged  is  not  admitted,  and  the  acknowledgment  is  conditional 
and  subject  to  the  principal's  approval. 

Eeld,  also  that  a  suit  for  the  price  of  timber  supplied    to    the    agent 
of  a  contractor  on  the  authority  of  a  letter  lies  against  the    contractor. 

Further  appeal  from  the  decree   of  0.  L.    Bundas,    Esquire,    Divi- 
sional Judge,  Ambala  Division,  dated  the  11th  October    1907. 

Sbadi  Lai,  for  appellants. 

Fazl-i-Hassain,    Pir     Baksh   and    Zia-ud-din,     for      respon* 

dents. 

The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J.— The  facts  of  this  case  are  fully  set  forth  in  \$fc  April  1909. 
the  judgments  of  the  Lower  Courts.  It  appears  that  in  3899  and 
thereafter  the  defendant  No.  2,  Mr.  Felix  Von  Goldstein,  had 
several  contracts  with  respect  to  the  building  and  repairs  of 
certain  houses  at  Simla.  Plaintiffs  are  a  firm  of  timber 
merchants  at  the  said  place,  and  it  is  admitted  that  on  the  16th 
June  1899  Mr.  F.  Von  Goldstein  executed  the  document  ex" 
hibit  P  2,  and  banded  the  same  to  defendant  No.  1  Bhola,  for 
transmission  to  plaintiffs'  firm.  The  terms  of  this  document 
are  set  out  in  both  the  judgments  of  the  Lower  Courts  and 
we  need  say  no  more  about  tbam  than  that  they  in  unqualified 
terms  authorise  the  plaintiffs  to  whom  the  document  was 
addressed  to  "  let  Bhola,  Mnnshi,  have  any  timber  he  may 
11  require  "  and   to   debit  Mr.    Goldstein's    account.      Plaintiffs 
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contend  th*t  in  reliaica  upoi  thu   authority,  they  from  tinn  to 
time  supplied  timber  to    Bhola   from   1899  to    1932.     It   is    not 
denied  that  this  timber  was  actcully  sopped  to  Bhola   and   that 
it  was  used  (with  the  exception  of  some  trifling  quantity    which 
Bhola  says  he  wanted  for  his  own  purposes)   in   connection    with 
Mr.  Goldstein's  contracts.     Plaintiffs  now  sue   defendant   No.    1 
and  defendant  No.  2  for   the   price  of   the    timber    so   supplied 
and  admit  that  they  have  been   paid    a    sum   of   Ks.    4,000-15-6. 
In  their  plaint  they  set  oat  all  the  facts  and  allege  that  on    the 
6th  July  1902  defendant  No.  1,  with   the   consent  of    defendant 
No.    2,    struck     a     balance     admitting     that       the      sum       of 
Rs.    3,621-8-9    was    due    to     plaintiffs     on      this       account. 
They  allege  that  a  sum    of    Rs.  62   was   subsequently    paid    to 
them  and  they  now  sue  for  a  sum  of    Rs.    3,559,  plus   Rs.    1,200 
as  interest.   Defendant  No.  1  pleaded  that  he  was  not  personally 
liable  for  this  debt,  as  plaintiffs  were  well    aware    that  he   was 
acting  merely  as   the   agent   of    defendant    No.    2  and   that   in 
point  of  fact  the  account   in   plaintiffs'    books    purported   to   be 
with  defendant  No.  2.     The  latter   pleaded   that   the    document 
relied    upon    by   plaintiffs  (Exhibit  P.  2)  was   intended  to  be  an 
authority  for  supply  of  timber  merely    for   petty   works    in   con- 
nection with  his   contract    for   work   then     being   done  on   the 
Yarrow's  estate ;  that  defendant  No.  1  had  no  authority  from  him 
to  get  timber  for  other  work  ;  that  defendant   No.   1    was  not  his 
agent  but  a    sub-contractor   and  had  no  authority  to  strike    any 
balance,  and  that  he  (defendaut  No.   2)  had   made    no  payments 
to  plaintiffs.     Both  defendants  pleaded  that  the  suit   was  barred 
by  limitation. 

The  District  Judge  held  that  defendant  No.  1  was  the  agent 
of  defendant  No.  2  in  these  transactions,  and  that  the  timber 
supplied  to  him  was  supplied  on  the  clear  and  unrevoked 
authority  of  defendant  No.  2  as  given  in  Exhibit  P,  2.  Ho 
further  held  that  Exhibit  P.  1,  dated  6th  July  1902,  could  not  be 
regarded  as  a  striking  of  a  balance,  but  that  it  was  an  acknow- 
ledgment sufficient  to  save  limitation  under  section  19  of  the 
Indian  Limitation  Act,  1877.  He  accordingly  absolved  defen- 
dant No.  1  from  all  liability  but  granted  plaintiffs  a  decree  for 
the  full  amount  claimed  against  defendant  No.  2. 

The  latter  appealed  to  the  Divisional  Judge  who  reversed 
the  finding  of  the  District  Judge  and  held  that  Exhibit  P.  2 
could  not  reasonably  be  held  to  authorise  anything  more  than 
ode  delivery  of  timber  to  Bhola,  and  that  it  could  not  be  held 
to   "  authurise    a  series     extending  over  years."     In    arriving 
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at  this  conclusion  the  learned  Judge  )aid  considerable  stress  upon 
the  fact  that  no  delivery  was  made  directly  to  defendant  No.  2, 
but  that  every  payment  of  money  to  plaintiffs  was  made  by 
defend  ant  No.  1.  He  further  held  that  the  acknowledgment  (if 
it  could  be  so  called)  by  defendant  No.  1  on  the  6th  July  1902 
(Exhibit  P,  I)  did  not  purport  to  bind,  ar.d  in  law  could  not 
bind  defendant  No.  2. 

The  greater  part  of  the  learned  Judge's  judgment  is 
concerned  with  the  question  (which  upon  our  view  of  the 
the  case  does  not  here  arise)  whether  in  the  circumstances  of 
the  case  the  plaintiffs  could  ask  for  a  decree  against  defendant 
No.  1  in  view  of  the  fact  that  so  far  as  he  was  concerned,  they 
had  not  appealed  from  the  decree  of  the  District  Judge  or  filed 
cross-objections  within  the  period  allowed   by  law. 

Upon  his  finding  the  Divisional  Judge  dismissed  plaintiffs' 
claim  against  defendant  No.  2,  and  plaintiffs  have  preferred 
a  farther  appeal  to  this  Court.  Their  main  contention  is  that 
they  have  a  good  and  legally  valid  claim  against  defendant 
No.  2,  but  they  also  plead  that  if  their  claim  against  that 
defendant  is  found  to  be  untenable,  they  should  be  ^iven  a 
decree  against  defendant  No.   1. 

We  have  heard  arguments  at  length  upon  the  first  question, 
but  as  after  hearing  these  arguments,  we  were  of  opinion  that 
the  suit  must  prevail  as  against  defendant  No.  2,  we  did  not 
thiuk  it  necessary  to  consider  the  second  question.  In  our 
opinion,  the  case  is  really  a  very  simple  one,  Mr.  Goldstein  ad- 
mittedly executed  Exhibit  P.  2,  and  in  terms  it  is  an  unqualified 
and  unconditional  authority  to  plaintiffs  to  snpply  Bhola, 
Munshi  (defendant  No.  1),  with  all  such  timber  as  he  may 
require.  Mr.  Goldstein  is  a  well  known  contractor  at  Simla 
and  at  the  time  when  he  executed  this  document,  he  had  several 
contracts  on  hand  with  regard  to  the  building  and  repairs 
of  houses  at  Simla.  He  is  presumably  a  business  man  and 
knows  the  ordinary  meaning  of  simple  words.  He  gives  Bhola 
a  written  authority,  addressed  to  plaintiffs  to  the  effect  that 
the  latter  are  to  supply  Bhola  "  with  any  timber  he  may 
require."  In  face  of  this  document  it  is  absurd  for  Mr. 
Goldsteiu  to  contend  that  he  only  authorised  plaintiffs  to  supply 
Bhola  with  timber  for  petty  work  at  the  "  Yarrows."  How 
were  plaintiffs  to  know  that  this  authority,  expressed  as  it  was 
in  the  most  general  terms,  was  intended  to  be  limited  in  the 
manner  suggested  ?  But  this  is  not  the  only  answer  to 
Mr.  Goldstein's  plea.    It  is  not  denied  that  the  latter  had  occasion 
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to  use  timber  for  many  other  buildings  and  repairs,  nor  is  it 
denied  that  for  these  purposes  Bhola  got  the  timber  from  the 
plaintiffs.  Is  it  reasonable  to  suppose  that  Mr.  Goldstein,  who 
had  found  it  necessary  to  give  Bhola  a  written  order  in  order 
to  enable  him  to  get  timber  for  "  petty  work  "  at  the  "  Yarrows 
Estate,"  had  no  idea  that  Bhola  was  getting  the  timber  for  all 
these  large  contracts  from  plaintiffs'  firm  and  on  the  strength 
of  Exhibit  P.  2  ?  If  Bbola  could  not  on  his  own  credit  obtain 
timber  for  certain  petty  work  at  the  "  Yarrows,"  it  should  cer- 
tainly have  struck  Mr.  Goldstein  as  remarkable  that  he  could 
obtain  large  supplies  of  timber  for  other  purposes  without  having 
to  apply  to  him  again  for  authority  to  get  those  supplies. 

The  Divisional  Judge  goes  even  further  than  Mr.  Goldstein 
in  restricting  the  pcope  of  Exhibif  P.  2.  Mr.  Goldstein  admits 
that  in  any  event  that  document  authorised  the  plaintiffs  to 
supply  Bhola  with  timber  for  all  petty  work  at  the  "  Yarrows," 
but  the  Divisional  Judge  would  limit  the  authority  (despite  its 
general  terms)  to  one  delivery  only. 

In  our  opiuion  it  is  quite  immaterial  for  the  present  pur- 
poses to  consider  the  exact  nature  of  the  relationship  that  may 
have  existed  between  defendant  No.  1  and  defendant  No.  2. 
The  former  may  have  been  the  agent  of  the  latter  cr  a  sub- 
contractor under  him,  but  the  nature  of  the  contract  between 
the  two  cannot  possibly  affect  third  parties  such  as  the  plaintiffs. 
So  far  as  plaintiffs  were  concerned,  the  authority  given  by 
Exhibit  P.  2  was  sufficient  justification  for  their  supplying 
Bhola  with  any  timber  he  might  require  until  they  were  duly 
informed  that  the  authority  given  by  the  document  was  revoked, 
and  we  cannot  agree  with  the  Divisional  Judge  that  they  were 
bound  to  take  any  steps  to  secure  some  acknowledgment  or 
receipt  from  the  principal.  They  had  the  latter's  direct 
authority  in  writing,  and  it  is  admitted  that  the  timber  was 
actually  being  used  for  the  benefit  of  Mr.  Goldstein.  Even  if 
it  had  been  used  for  other  purposes,  we  are  not  prepared  to  say 
that  plaintiffs  would  not  have  been  entitled  to  recover,  inas- 
much as  the  authority  was  in  the  widest  possible  terms.  But 
in  the  circumstances  of  the  present  case,  we  have  no  hesitation 
whatever  in  holding  that  they  were  justiBed  in  supplying  any 
timber  which  Bhola  might  require  and  in  assuming  that  this 
timber  was  needed  for  the  purposes  of  defendant  No.  2's 
contracts.  The  fact  that  payments  for  this  timber  were  from 
time  to  time  made  by  Bhola  appears  to  us  immaterial.  He  was 
regarded    by     plaintiffs    as      Goldstein's    agent       and    as     it 
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was  to  him  that  the  timber  was  supplied,  it  was  not  surprising 
that  all  payments  should  be  made  through  him,  as  he  alone 
would  know  the  quantities  of  timber  supplied. 

That  the  plaintiffs  throughout  looked  to  Goldstein  as  the 
person  primarily  liable  is  evident  from  the  fact  that  this  timber 
account  is  headed  in  their  books  "  Lehha  Barrack  Mastri  Gold- 
"  steiii  Sahib  da  San  1899  June  to  19th.  No  doubt  the  words 
"  are  added,  Munshi  Bhola  he  lahri  dewai  us  de  zimma  ute 
"  chitthi  se  Sahib  di"  but  obviously  these  words  are  merely 
explanatory  of  the  account  and  the  words  "  zimma  di  chitthi  se 
"  Sahib  di  "  clearly  mean  that  the  wood  Was  supplied  on  the 
strength  of  the  Sahib's  letter.  We  hold  therefore  that  plaintiffs 
were  justified  in  acting  upon  the  plain  terms  of  Exhibit  P.  2 
and  in  supplying  timber  to  the  latter  whenever  required  by 
him  until  such  time,  as  the  authority  of  the  letter  to  ask  for 
timber  upon  the  credit  of  Mr.  Goldstein  was  duly  revoked  by 
Mr.  Goldstein.  Admittedly  there  was  no  such  revocation  of 
authority,  and  consequently  Mr.  Goldstein  is  liable  to  pay  for 
the  timber  actually  supplied  to  Bhola,  provided  that  plaintiffs' 
claim  is  within  time.  And  this  brings  us  to  the  question  of  limita- 
tion. The  timber  was  supplied  from*  June  3899  to  January  1902, 
and  the  present  suit  was  instituted  on  the  6th  July  1905.  The 
claim  would  admittedly  be  barred  by  limitation  in  the  ordinary 
way,  but  plaintiffs  contend  that  limitation  is  saved  by  reason  of 
the  entry,  signed  by  Bhola,  in  their  books  on  the  6th  July 
1902.  For  Mr.  Goldstein  Mr.  Fazl-i-Hussain  argues  that  this 
entry  does  not  bind  his  clients  for  two  reasons,  (1)  because 
Bhola  was  not  an  agent  duly  authorized  to  make  the  acknow- 
ledgment within  the  meaning  of  section  19,  Explanation  (2)  of 
the  Indian  Limitation  Act,  and  (2)  because  it  does  not  in  its 
terms  admit  the  correctness  of  the  account  or  that  any  sum  is 
due  to  plaintiffs  and  was  expressly  stated  to  be  made  subject 
to  Mr.  Goldstein's  approval. 

In  our  opinion  neither  contention  is   tenable. 

Under  the  provisions  of  section  19  of  the  Limitation  Act 
of  1877,  the  acknowledgment  may  be  signed  either  by  the  princi- 
pal debtor  himself  or  by  an  agent  duly  authorized  in  this 
behalf.  In  the  present  case  the  acknowledgment  was  certainly 
not  signed  by  Mr.  Goldstein,  but  it  was  unquestionably  signed 
(assuming,  for  the  moment  that  the  entry  amounted  to  an 
acknowledgment)  by  Bhola.  The  question  is  whether  Bhola 
was    an  agent  duly  authorized  to  sign   this  entry  ?    There  can 
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be  no  question  that  under  the  terms  of  Exhibit  P.  2   Bhola  was 
entitled    to   apply   to     plaintiffs'  firm    for    timber,    and  having 
authority  to    take   supplies   of    timber,   he    had   obviously  the 
right   to  do  every  lawful  thing   in    order   to   get  these   supplies 
(section      188  of   the  Indian   Contract  Act).      Plaintiffs   would 
clearly  bo  within  their   rights    in    demanding    from    Bhola   an 
acknowledgment  or  receipt  of  any  such    supplies  made    to  him, 
and  equally  clearly  Bhola  would  have  the   right    to    give    plain- 
tiffs  a  written  acknowledgment   or   receipt   that    he      had    from 
time  to  time  received  such  and  such  an   amount     of   timber.     It 
was   thus  within    the  scope   of  Bhola's   authority   to  admit    in 
writing  that  he  had  on  various   occasions    received   from   plain- 
tiffs supplies  of  timber,  and   that  in    respect   of    such     supplies, 
plaintiffs   had    a   claim   against   his  principal,  though     at    the 
same  time  Bhola   made  no    admission    that   plaintiffs'   accounts 
were   correct.      The     learned    Divisional    Judge  overlooks    this 
point  when  he  says    that  Mr.    Goldstein    may    have  authorized 
Bhola  to  take  over  planks,  but  that  it  does  not  necessarily  follow 
that  ho   employed  Bhola     as    his    personal    accountant.     There 
is  here  no  question  of  Bhola  acting  as  a  "  personal   accountant." 
He  had  been  given  certain  supplies  of  timber  he  was    authorized 
to  take,  and  the  plaintiffs  were   authorized   to    give    him     those 
supplies,  and  in  the  circumstances  Bhola  had    clearly    the    right 
to  admint  that  he  had   recoived  timber  of  a    certain   amount  or 
value  from  plaintiffs.     If  A  authorizes  B  to  supply  goods    to  X, 
A  is  naturally  within  his  right  when  he  demands  from    B   proof 
that  X  has  received  such  and  such  goods,    and    equally    cleaily 
B  is  entitled  to  say  to  X,  '  you  must  give  me  an  acknowledgment 
'  that  you  have  received  these   goods  from    me.'      If   this  be  so, 
and  we  cannot  see    how  the     proposition  can   be   gainsaid,  the 
necessary  inference  is  that  it    is   within    the   general    scope   of 
X's  authority   to   give  B  an    acknowledgment  that   such   goods 
have  been  from  time  to  time  received  by  him  on  A's  account.     It 
has  been  held  by  this  Court  that  the    words    "  duly    authorized, 
"  in  that  behalf  "  do  not  mean  specially  or  expressly    authorized 
and  that  they  are  the  proper    designation     of   an   agent   acting 
within  the  scope  cf  his    powers,   ordinary  or    special.    Jodh    Eaj 
v.  Oliuttan  (*)  and  note  thereto. 

We  hold,  therefore,  that  it  was  within  the  scope  of  Bhola's 
authority  to    admit    that    there   was  an    open     and  running 


0)  7  P.  B,  1890. 
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account  between  his  principal  and  the  plaintiffs  in  respect  of 
the  supplies  of  timber  made  b7  the  latter  to  him  upon 
strength  of  the  authority  of  Exhibit  P.  2.  We  do  not 
think  that  the  fact  that  Bhola  made  this  admission  after 
various  supplies  had  been  made,  instead  of  making  it  at  the 
time  of  each   delivery,    is,   in   any  way,   material. 

As  regards  the  second  question,  we  have  no  hesitation 
in  holding  upon  the  authorities  that  the  entry  in  question 
is  a  sufficient  acknowledgment  for  the  purposes  of  section  19 
of  the  Limitation  Act.  It  was,  no  doubt,  no  admission  that 
the  amount  claimed  was  correct,  and  it  was  made  condi- 
tionally and  subject  to  Mr.  Goldstein's  approval.  But  it  waB 
nevertheless  an  admission  that  at  the  time  when  it  was  made 
there  was  an  open  and  current  account  between  plaintiffs  and 
Bh  ola's  principal,  and  as  such  it  was  a  good  and  valid  acknow- 
ledgment for  the  purpose  of  saving  limitation  under  section  19 
(see  as  to  this  Mani  Bam  Seth  v.  Seth  Ritp  Ghand  (*),  Sitayya  v. 
Banga  Beddi  (2),  Rungo  Lall  Lohea  v.  Wilson  (3),  W.  B.  Fink  v. 
Buldeo  Lass  (4)  and  Abdul  Ali  v.  Mr.  F.  Von  Ooldstien  (6). 

We  hold,  therefore,  that  this  entry  had  the  effect  of 
giving  a  new  period  of  limitation,  and  that  consequently 
the  present  claim  is  within  time.  Mr.  Fael-i-Hussain  does  not 
deny  that  if  the  entry  can  be  regarded  as  an  acknowledg- 
ment within  the  meaning  of  section  19  of  the  Limitation  Act, 
the  suit  cannot  be  held  to  be  barred. 

Before  concluding  we  must  advert  for  a  moment  to 
Mr.  Fazl-i-Husain's  argument  that  the  claim  as  laid  in  the 
plaint  is  based  upon  an  alleged  balance  of  account  struck  on 
the  6th  July  1902  by  Bhola  and  that,  as  no  such  balance 
was  ever  struck,  the  plaintiffs'  claim  must  fail.  It  must  be 
admitted  that  the  plaint  is  very  badly  drafted  and  that 
takea  in  its  literal  meaning,  it  would  seem  to  imply  that 
plaintiffs'  cause  of  action  was  the  alleged  striking  of  the 
balance  on  the  date  mentioned.  It  must  also  be  conceded 
that  the  entry  relied  upon  as  the  striking  of  a  balance  cannot 
possibly  be  interpreted  as  such,  But  it  is  clear  that  neither 
the  parties  themselves  nor  the  Lower  Courts  regarded  the 
suit  as  based  On  a  balance  struck.  The  plaint  sets  out  in 
full  detail   all   the   faots   of  the   case  and  recites  the  terms   of 


(l)  (19C0)  I.  L.  B.  33  Cal.   1C47  P.  C.    I3)  (1S99")  I.  L.  B.  26  Cal.  2C4. 

(s)  (18b7)  I.  L.  B.  10  Mad.  259,        (.«)  (18S9)  I.  L.  B.  26  Cal.  715. 
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Exhibit  P.  2,  which  was  filed  as  an  Exhibit  with  the  plaint, 
and  it  is  obvious  from  the  pleadings  of  the  parties  and  the 
evidence  given  in  the  case  that  both  plaintiffs  and  defen- 
dants looked  upon  the  claim  as  one  based  on  the  general 
accounts.  The  District  Judge  and  the  Divisional  Judge  un- 
doubtedly regarded  it  in  this  light,  and  until  the  hearing  before 
ub  no  one  suggested  that  plaintiffs'  case  mast  fail,  because 
it  was  based  on  an  alleged  striking  of  a  balance,  which  was 
in  fact  never  struck  at  all.  The  plaintiffs  certainly  relied 
upon  the  entry  made  by  Bhola  on  the  6th  Jaly  1902,  but 
every  one  seems  to  have  taken  it  for  granted  that  this  entry 
was  really  referred  to  for  the  purposes  of  saving  limitation. 
We  think  it  is  now  too  late  for  defendants  to  contend  that 
the  basis  of  the  suit  was  a  balance  of  account,  and  that  as 
such    balance   has    not   been    proved,  the  claim  must  fail. 

Taking  all  the  facts  into  consideration,  we  are  of  opinion 
that  the  District  Judge  arrived  at  a  right  conclusion,  and 
we,  therefore,  accept  this  appeal,  and  reversing  the  decree  of 
the  Lower  Appellate  Court,  we  restore  that  of  the  District 
Judge.  We  have  only  to  add  that  defendant  No.  2  (Mr.  Gold- 
stein) must  pay  the  costs  of  this  appeal, 

Appeal  accepted. 

No-  56- 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,   and  Eon. 
Mr.  Justice  Robertson. 
BHAG  WAN  A— (Plaintiff)— APPELLANT, 
Versus 
GORU  AND  OTHERS-(Defendants)— RESPONDENTS. 
Civil  Appeal  No.  337  of  1908. 

Civil  Procedure  Code,  Act  XIV  of  1882,  section  214— (Order  20,  rule  14 
Civil  Procedure  Code,  Act  V  of  1908)  Pre-emption  suit— price  fixed  by 
first  Court— decree  paid  in  after  deducting  costs-  price  raised  by  Appellate 
Court— Payment  of  difference  without  costs  previously  recovered- Sufficient 
compliance. 

Where  in  a  suit  for  pre-emption  the  first  Court  passed  a  decree  for 
possession  of  certain  property  on  payment  of  Rs.  430  authorising  the  pre-emptor 
to  deduct  Rs.  5-14-0  as  costs  and  it  was  so  paid  by  the  pre-emptor  within  the 
time  fixed  by  the  Court,  but  on  appeal  by  the  vendee  the  price  was  raised  to 
Rs.  512,  reversing  the  order  as  to  costs,  but  no  notice  of  the  exact  additional 
amount  payable  was  given  to  the  pre-emptor,  who  paid  in  Rs.  82,  the  difference 
between  Rn.  430  and  Rs.  512  whereupon  the  vendee  contended  that  the  order 
of  the  Appellate  Court  had  not  been  complied  with . 

Held,  following  Balmokand  v.  Pancham  (';  that  the  payment  of  the 
difference  within  the  time  allowed  without  the  costs  already  realised  was 

(l)    (1888)   J.  L.  B.  10  All.  400. 
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a  sufficient  compliance  with  the  decree  of  the  Appellate  Court   and  the 
vendee  was  separately  entitled  to  recover  costs. 

Miscellaneous   appeal  from   the  order   of  S.    W.  Gracey,    Esquire, 

Additional   Divisional   Judge,  Hoshiarpur  Division,  d-ited  the 

13th  Jannary  1908. 

Sunder  Das  and  Fazl-i-Hussain,  for  appellant. 

Devi  Dial,  for    respondents. 

The  judgment  of  the  Court  wag  delivered  by 

Robbertson,  J. — The  facts  in  this  case  are  very  simple  :  — 

One  Bhagwana  sued  for  possession  by  pre-emption  of  cer-  V3rd  April  1909. 
tain  property  alleging  the  actual  price  paid  to  be  Rs.  430.  The 
Court  of  first  instance  decreed  entirely  iu  his  favour  and  passed 
a  specific  order  decreeing  his  claim  and  authorising  him  to  pay 
in  Rs.  430  after  deducting  Rs.  5-14-0  oat  of  it  on  account  of  his 
costs  which  were  adjudged  to  him,  the  present  appellant  did  so 
that  is  he  did  what  was  exactly  the  same  thing  as  paying  in 
Rs.  430,  and  taking  back  Rs.  5-14-0,  he  complied  precisely  with 
the  order. 

The  vendee  appealed  and  the  price  to  be  paid  was  raised 
to  Rs.  512,  by  the  Appellate  Court,  but  no  slip  (parcha)  show, 
ing  the  exact  additional  amount  payable  waa  given  to  the  present 
appellant,  who  paid  in  Rs.  82,  the  difference  between  Rs.  430 
and  Rs.  512.  The  Appellate  Court  however  reversed  the  order 
of  the  first  Court  as  to  costs  and  decreed  that  each  party  should 
pay  his  own  costs —the  vendees-defendants  Goru,  etc,  were 
therefore  entitled  to  receive  back  Rs.  5-14-0  as  costs  and  it  is 
contended  that  because  this  Rs.  5-14-0,  was  not  paid  in  with  the 
Rs.  82,  the  order  of  the  Appellate  Court  was  not  complied  with 
and  consequently  appellant  has  lost  his  right  to  possession  by  pre- 
emption. It  must  be  noted  that  the  Appellate  Court's  order  did 
not  oall  upon  appellant  to  pay  in  Rs.  512  and  costs  but  Rs.  512 
Only, 

The  judgment  in  Balmokand  v.  Pancham  Q)  appears  to  us 
to  bo  exactly  in  point.  In  the  case  Rs.  125  was  the  amount  ordered 
by  the  first  Court  to  be  paid  in,  and  it  was  paid  in,  and  Rs. 
39-4-0  was  subsequently  recovered  by  the  decree-holder  on  acconnt 
of  costs  in  execution.  As  a  matter  of  fact  it  appears  to  have 
bean  paid  out  of  this  Rs.  125,  which  had  been  paid  in  on 
13th  January  1894.  On  5th  March  1894  the  Appellate  Court 
raised     the     amount  payable  to   Rs.  200,    and    decided  that   each 

0)  (1888)  I.  L.R.10  All.  400. 


180 


CIVIL  JUDGMENT-No.  56.  [  Rioobd, 


Bide  should  pay  their  own  costs,  and  the  position  was  then 
exactly  similar  to  this  oase.  The  decree-holder  had  to  pay  Rs. 
75,  to  make  up  the  Rs.  200,  and  was  also  liable  for  a  refund  of 
Rs'.  39-4-0  costs  which  he  had  drawn  out  of  the  Rs.  125  originally 
deposited.  That  Rs.  125  was  short  by  Rs.  39-4-0  for  exactly  the 
same  reason  as  the  Rs.  430  was  short  by  Rs.  5-14-0  in  this  case- 
in the  one  case  Rs.  39-4-0  in  the  other  Rs.  5-14-0  had  been  recov- 
ered as  costs.  It  is  to  be  noted  further  in  the  case  oefore  us  that 
the  vendees  put  in  a  petition  asking  that  the  Rs.  5-14-0  should  be 
made  up  and  Bhagwana,  appellant,  accordingly  paid  in  that 
sum.  Subsequently  the  vendee3  made  the  objection  under  con- 
sideration. 

After  hearing  arguments  and  considering  the  case,  we  agree 
with  the  view  taken  by  the  majority  in  Balmokandy.  Pancham   {}). 
The    fact    that   costs    were,     by    specific  order,  allowed    to    be 
deducted    from    Rs.    430    when  it   was  paid   in    does    not  alter 
the  fact  that    this    6um    was   really   recovered  as   coBts.     "When 
the  order  as  to  costs  was    reversed,    restitution  of  this  sum  could 
no  doubt  be    claimed,    was   claimed,    and    it  was    repaid.     We 
consider  this  transaction  separate   from  the  payment  of  the  capi- 
tal sum,  Rs.  512,  decreed  by  the  lower  Appellate  Court,    towards 
which  Rs.  430     must  be   held   to    have   been    paid   in   the    first 
Court.      There  was  no  order  that  Rs.   512  "  and  costs  "  must  be 
paid  by  a  certain  date.  Had  the  order  been   in    these  terms,  the 
case   would   have   been    different.     We  think  that   Rs.  430   was 
actually  paid  ;  at  the  time  the  decree-holder  was  entitled  to   Rs. 
5-14-0  as  costs,  and  he  paid  Rs.  430  as  follows  :— 
Rs.  A.  P. 
424     2     0  in  cash. 

5  14,  0  credit  on  account  of  costs. 
430  0  0  total  actually  paid. 
Consequently  under  the  orders  of  the  Appellate  Court  only 
Rs.  82  on  this  account  had  to  be  further  paid  by  due  date,  and 
the  judgment-debtor  was  separately  entitled  to  recover  R«i. 
5-14-0  on  accountof  costs.  This  is  the  view  taken  in  Balmokanl 
v.  Pancham  (x),  and  we  concur  in  that  view.  We  accordingly 
decree  the  appeal,  set  aside  the  judgment  and  decree  of  the 
lower  appellate  Court  and  restore  that  of  the  first  Court ;  dis- 
missing the  application  of  the  judgment-debtor.  Costs  against 
respondents  throughout. 

Appeal  allowed. 

(i)  (1888)  I.  L.  B.  10  All.  400, 
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Before  Eon.  Mr,  Justice  Shah  Din. 

GHAUNS— (Plaintiff)— PETITIONER, 

Versus 

IMAM   DIN  AND  OTHERS— (Defendants)— RESPONDENTS, 

Civil   Revision  No.  2018  of  1909. 

Ancestral  property — Landt alien  in  exchange  for  ancestral   land   become* 
itself  ancestral. 

Held  that  in  the  case  of  an  exchange  the  character  of  the  land  acquired 
is  that  of  the  land  parted  with,  and  if  the  latter  was  ancestral,  the  acquired 
land  is  equally  ancestral. 

Petition  under  section  70  (a  and  b.)  of  Act  XVIII  of  1884  as  amended 
by  Act  XXV  of  1899  for  revision  of  the  decree  of  A.  H.  Parker,  Esquire, 
Officiating  Divisional  Judge,  Jullundur     Division,  dated  the  3rd     May  1909. 

Beui  Pershad,  for  petitioner. 

Fazal  Elahi,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J.— It  is  not  disputed  that  the  land  in  suit  was  9^  March  1910 
taken  bv  Imam  Din  in  exchange  for  ancestral  land,  and  that 
being  so,  it  is  clear  that  it  must  be  treated  as  ancestral  property. 
The  Counsel  for  the  respondents  admits  that  he  cannot  suppoit 
the  judgment  of  the  Divisional  Judge,  which  is  based  upon 
an  erroneous  view  of  the  principle  applicable  to  cases  such  as 
the  present.  That  principle  has  been  laid  down  in  a  Division 
Bench  decision  of  this  Court  (Civil  appeal  No.  304  of  1897)  in 
these  terms  : — 

"  In  the  case  of  an  exchange,  the  character  of  the  laud 
"  acquired  woald  be  that  of  the  land  parted  with,  and  if  the 
"latter  were  ancestral,  the  acquired  land  would  be  equally 
"  ancestral." 

I  hold,  therefore,  that  the  land  in  suit  is  ancestral  property 
qui  the  plaintiff  ;  and  I  accordingly  accept  thi-i  revision  and 
setting  aside  the  decree  of  the  lower  Appellate  Court  remand 
the  case  for  decision  on  the  merits . 

The  costs  will  follow  the  event. 
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No-  58. 
Before  Eon.  Mr.  Justice  Shah  Din  and  Bon.  Mr.  Justice 

Chevis. 
MUZAFFAR  ALI  AND  OTHERS- (Plaintiffs)— 
APPELLANTS, 

Versus 

MUSSAMMAT    ZAINAB  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1260  of  1907. 

Custom  Alienation— Gift    by   widow   to   her    daughter—  locus   standi   of 
collaterals  succession  of  daughter— Sayyads  of  mouza  Chuma  tahsil  and  district 
Ourgaon. 

Held,  that  among  Sayyads  of  mauza  Chuma,  tahsil  and  district  Gurgaon, 
daughters  succeed  to  the  property  of  their  fathers  to  the  exclusion  of 
the  latter's  collaterals  and  therefore  the  collaterals  have  no  right  to  con- 
test  the  gift  nude  by  the  widow  of  the  last  male  owner  in  favour  of  her 
daughter. 

Further  appeal  from,  the  decree  of  S.    Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi  Division,  dated  the    ISth  July  1907. 
Devi  Dial,  for  appellants. 
Fazl-i-Hussain   for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — This  appeal  is  a  sequel  to  further  appeal 
No.  326  of  1906,  which  was  decided  by  this  Court  on  the  8th 
January  1907.  In  this  Court's  judgment  in  that  appeal  it  was 
held  that  the  Divisional  Judge  had  approached  the  case  fro  m 
a  wholly  erroneous  standpoint  upon  a  misconception  of  the 
pleadings  of  the  parties,  and  the  suit  was  remanded  to  the 
Divisional  Court  for  a  fresh  decision  with  reference  to  the 
question  whether  or  not  by  custom  applicable  to  the  parties 
Mussammat  Umaidan,  as  daughter  of  Abad  Ali,  the  last  male 
owner  of  tbe  land  in  suit,  was  entitled  to  succeed  to  his  property 
after  the  death  of  his  widow,  Mussammat  Zainab,  in  preference 
to  the  plaintiffs,  who  are  Abid  Ali's  collaterals.  The  learned 
Divisional  Judge  remanded  the  case  to  the  Court  of  first 
instance  under  section  566  of  the  Civil  Procedure  Code  of  1882, 
and  on  receipt  of  a  return  to  his  order  of  remand,  Las  held 
that  among  the  parties'  tribe  the  daughters  succeed  to  the 
property  of  their  fathers  to  the  exclusion  of  the  latter's 
collaterals,  and  that,  therefore,  the  plaintiffs  in  this  case  have  no 
right  to  question  thagift  in  dispute,  which  was  made  by  Mussam- 
mat Zainab,  widow  cf  Abid  Ali,  in  favour  of  her  diujhter,   Mas. 
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sammal  Umaidan.  Upon  this  finding  the  learued  Judge  dismissed 
the  plaintiffs'  suit. 

The  plaintiffs  have  preferred  a  further  appeal  to  this 
Couit,  ard  -we  have  1  eaid  the  case  a)gutd  en  both  sides  with 
reference  to  the  question  of  custom  involved  in  it,  and  have 
examined  the  instances  lelied  upon  on  either  side.  As  a  result 
we  hold  that  the  view  of  the  Divisional  Judge  as  to  the  custom  • 
applicable  to  the  parties  is  correct,  and  the  appeal  must,  there- 
fore, fail. 

The  parties  are  Sunni  Sayyads  of  mauza  Cbuma, 
tahsil  and  district  Gurgaon.  The  land  in  dispute  belonged  to 
Abad  Ali,  who  died  sometime  ago,  leaving  a  widow,  Mussammat 
Zaiuab,  and  a  daughter,  Mussammat  Umaidan.  Mussammat 
Zainab  succeeded  to  the  land  in  suit  on  the  usual  widow's  life 
estate  ;  and  on  the  16th  March  190-1  she  made  a  verbal  gift  of 
it  in  favour  of  her  daughter  Mussammat  Umaidan,  mutation 
of  names  in  respect  of  this  gift  being  sanctioned  on  the  30th 
June  1904.  The  plaintiffs,  who  are  collaterals  of  Abad  Ali 
in  the  fourth  degree  of  agnatic  relationship,  brought  the  present 
suit  on  the  1st  July  1905,  for  a  declaration  of  the  invalidity  of  the 
gift  referred  to  above,  alleging  that  they  were  entitled  to  succeed, 
to  the  property  in  dispute  after  the  death  of  Mussammat  Zainab 
and  that  the  latter  had  no  power  to  make  the  gift  in  question 
in  favour  of  her  daughter,  Mussammat  Umaidan.  On  behalf  of 
Mussammat  Umaidan  it  was  pleaded  tbat  she  was  entitled  to 
succeed  to  her  father's  property  after  the  death  of  her  mother, 
Mussammat  Zainab,  in  preference  to  the  plaintiffs,  and  that, 
therefore,  the  gift  in  dispute  being  one  in  favour  of  the  next 
heir  could  not  be  challenged  by  them.  The  crucial  point  on 
which  the  parties  were  at  issue  in  this  case  was,  as  pointed  out 
in  this  Court's  order  of  remand,  dated  the  8th  January  1907, 
whether  among  the  parties'  tribe  daughters  were  entitled  to 
succeed  to  the  estates  of  their  fathers  in  the  presenoe  of  the 
collaterals  of  the  latter  ;  and  on  this  point,  after  having  a  most 
exhaustive  inquiry  made  in  several  villages  in  tahsil  Gurgaon 
which  are  inhabited  by  Sunni  and  Shia  Sayyads,  the  Divisional 
Judge  (Mr.   Clifford)   has  found  in   favour  of   the    respondent 

MuBsammat  Umaidan. 

According  to  the  Riivaj-i-am  of  the  Gurgaon  distiict,  Sayyads 

without  distinction  of  Eect,  allow  daughters  to  succeed  in  the 
absence  of  sons  or  widows,  and  no  less  than  bix  instances  of 
the  succession  of  daughters  iu  the    presence  of  collaterals   are 
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cited    in  .the    said  Rhcaj-iam.     (See  instances   among   Sayyads 
given  in  an9Vfer  to  Question  No.  1    under  the    beading   "  lights 
of  daughters  and  their  issue.")     In  answer  to  Questions  tfos.    4 
and    5   also  seme  moie  instarces  of  the   succession    of    daughters 
to  their  father's      estates    aie   cited.     The   Riwaj-i-am   says   ihat 
tie    custom     of     Sayyads    &rd    fcheikhs   as   irgaids   daugbteis' 
rights  of      succession    is    the    same,    and,  therefore,   instances   of 
daughters'    succession       to    the   exclusion   of   collaterals   among 
Sheikhs  ate  relevant    in    the  piesent  case  and  have  been   referred 
to  aud  discussed  in  argument      before   us.     As   the   entiy    in   the 
Riwaj-i-am  which  ge veins  the  parties  is   supported   by  concrete 
instances,      a  presumption  of  correctness  attaches  to  it  as  a  lccoid 
of  custom,  and   the    respondent   Mussammat  Umaidan,  tLerefoie, 
starts  with  a  presumption  in  her     favour,  and  the  onus    lies   upon 
the  plaintiffs  of  proving  that  they    exclude  Mussammat  Umaidan 
from    her     fathei's    inheiitance.     It   is  not  disputed    that,  if  the 
plaintiffs  fail   to  discharge   this   onus,    then    the  gift   in  dispute 
would  bo    valid,    inasmuch  as  the  action  of   the   widow.  Mussam- 
mat Zainab,    in  making  that  gift    was  but   a   suiierdtr  of   her 
estate   in     favour  of   the   next   heir  intended   to    acccleiatc   tic 
latter'a  succession.    Apart  from  the  instances  given  in  the  Biicaj- 
i-am,    numerous  ether  instances  were  cited  in  the   couiso   of    the 
original    enquiry  made  by  the  Court  of    first   instance   before  the 
case   wbb     remanded    by    this    Court.      The   patwari    of   mauza 
Easanpnr    cited  one  instance,  the  patwari  of   Rwulpur  cited   two 
instances,   the    patwari   cf    Sultanpur  cited   two   instances,    the 
patwari  of   Tuikiawas  cited  five   instances   and  the   patwari   ol 
Pangaur   cited   four  more  instances  of  the  succession  of  daughters 
to  the   exclusion  of  collaterals  among  Sayyads  in  the  said  village, 
respectively. 

The  respondents'  witnesses  who  have  been  examined  in 
this  case  after  the  remand  mentioned  a  large  number  of  instances 
in  favour  of  the  daughters'  rights  cf  succession  amorg  the 
Sayyads  and  Sheikhs  of  tahsil  Gurgaon  which  have  been  noticed 
in  detail  by  the  Divisional  Judge.  rlhe  first  witness,  Said- 
ud-din,  deposes  to  his  own  mother  succeedirg  to  her  father's 
property  in  Turkiawas.  The  second  witness",  Alas  Ali  of 
Jharsa,  gives  four  instances  of  daughteis'  succession  of  which 
two  relate  to  Sayyads  aud  the  other  two  to  Sheikhs.  Three 
out  of  these  four  instances  are  supported  by  documentary 
evidence  in  support  of  them.  The  third  witness,  Mansab  Ali, 
cites  three  instances  but  these  have  been  left  out  of  consideration 
by  the    Divisional  Judge  on  the  ground  tbat^theic   is    no  docu- 
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mentary  evidence  ia  support  of  them,  The  fourth  witness, 
Mahbub  Bakbsb,  mentions  two  instances  among  Sheikhs  of 
Bagrola.  Tbe  sixth  witness,  Muir.-ud-din,  cites  tbree  instances 
in  the  village  of  Palla,  cne  being  a  Sayyad  instance  and  the 
other  two  being  instances  among  Sheikhs. 

Tbe     plaintiffs-appellants    have    throughout  admitted  that 
among   Shia    Sayyads    daughters   do   succeed    to   their  father's 
property  in  preference  to  collaterals,  but   they   have   urged    that 
the  custom  of  Sunni  Sayjadson  this  point  is  different   from  that 
of   Shia  Sayyads.     This,    in    our   opinion    they    have    failed   to 
prove ;  and  the  fact  that  the   entry   in    the   Riwaj-i-am  referred 
to  above  makes  no  distinction  between  Shia   Sayyads   and  Sunni 
Sayyads  and  applies   to  all  Sayyads  and  Sheikhs  alike,    strongly 
t-upporls  the  lespondents'  case.     As   the    Divisional   Judge   has 
pointed    out,    the   plaintiffs   practically    rely    in    support  of  the 
alleged  exclusion  of    daughters  by    collaterals    on   the   four   in- 
stances in  tbe  village  of  the  parties,  mauza  Chuma,  in    which  the 
daughters  did    not    succeed  to    their  fathers'    property    in  the 
presence    of   agnates.     The    facts   of    those   four  instances   aro 
elucidated  by  reference  to   tie  four   pedigree-tables    printed  at 
pago  9  of  the  paper-book  as  appendix  to  tie    Divisional   Judge's 
judgment.     The  first   instance  is    that  of  Mussammat  Khuban, 
daughter   of    Asad-ullah,    who    was   excluded    by    Hosain   Ali, 
nephew  of  Asad-ullah.  This  exclusion,  however,  as  the  Divisional 
Judge  explains,  was  probably  due  to  the   fact    that    Mussammat 
Khuban  was  married  in  mauza  Purana  Killa  at  a  great  distance 
from  her  native   village.     The  second  instance  is    that   of  Mus- 
sammat Kallo,  daughter  of  Rahm  Ali,  who  appears  to  have   been 
excluded  by  the  latler's   agnates    but  the    reason    for   exclusion 
in  this  case  was  the  same  as  that  in    the  first   case,  namely,  that 
tie  daughter  was  married  off   in   a    distant   village.     The   other 
two  instances  are  those    of   the    exclusion  of   daughters   among 
Sheikhs  and  in  those  instances  the  one  circumstance  in   common 
appears  to  be  that  either  the  daughters   wete   married  to   near 
collaterals  who  succeeded  to  their  fathers'  property  or  they    were 
mairied   off   in    a  distant   village.      Tbe  special   facts   of   these 
four  instances  as    explained    above    greatly    detract  from   their 
value  as  instances  of  custom  at  vaiiance  with    the    rule   of    suc- 
cession as  laid  down  in  the  Riivaj-i-am,  but  even  if  thos  e  special 
circumstances  were  absent,    we    are    unable    to  hold    that   these 
four  instances  suffice,  in  face  of   the   overwhelming    number  of 
instances  on  the  other  side,  to   turn  the  scale   in   favour  of   the 
plaintiffs-appellants.      The    respondents'    counsel  has,    at  our 
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request,   prepared    a   statement  of   the   instances   cited     in   the 

Riwaj-i-am  and  by  his  client's  witncs&es  in  the  firstr  Court  in 
reference  to  the  question  of    custom  under   consideration,  and  we 

have  plactd  that  statement  on  the  record.  From  that  statement 
it  will  be  found  that  there  are  no  less  than  about  '.iO  instances 
in  which    among   Sayyads  of   the   Gurgaon   district    daughters 

have  succeeded  to  the  propeity  of  their  fathers  in  preference 
to  the  collaterals ;  and  it  is.therefore,  clear  that  the  four  instances 

relied  upon  by  the  plaintiff-appellant?,  only  two  of  which  are 
Sayyad  instances,  cannot  be  considered  sufficient  evidence  of  the 
alleged  custom  on  which  their  suit  is  founded. 

The  recent  decision  of  this  Court  in  Mussammat  Maqsud- 
ul-Nita  v.  Mussammat  Kaniz  Zohra  (})  which  is  referred  to  by 
the  Divisional  Judge  and  which  has  been  reported  since  the 
learned  Judge  delivered  his  judgment,  helps  the  repondents 
in  so  far  as  it  shows  that  the  entry  in  the  Riivaj-i-am  of  the 
Gurgaon  district  which  has  been  telied  on  by  them  has  been 
considered  as  a  reliable  record  of  custom  by  this  Court.  At  page 
616  of  the  repoit  the  learned  Judges  observe  as  follows  : — 
"  The  evidence  on  the  record  makes  it  quite  clear  that  Mussam- 
"  mat  Kaniz  Zohra  succeeded  iu  the  absence  of  male  heirs  com- 
"  petent  to  exclude  her.  The  Rhoaj  i  am  is  very  clear  on  this 
"  point,  and  among  the  Sayyads  of  Gurgaon  a  daughter  is  said 
"  to  exclude  any  but  sons  and  grandsons  and  several  instances 
"  are  given  of  such  succession,  including  one  in  which  the 
"  daughter  gifted  part  of  the  estates  to  her  son.  The  Riicaj-i-am 
"provides  iu  answer  to  a  very  explicit  and  exhaustive  question 
"  that  a  daughter  succeeds  to  a  full  estate." 

The  Riwaj-i-am  in  question  i?,  therefore,  of  more  than 
ordinary  value  and  it  constitutes  weighty  evidence  in  support  of 
Mussatnmat  Umaidan's  right  to  succeed  to  the  property  of  her 
father. 

For  the  foregoiDg  reasons,  we  maintain  the  decree  of  the 
Divisional  Judge  and  dismiss  this  appeal  with  costs. 

Appeal    dismissed. 

0)  135  P.  R.   1908. 
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NO.  59. 

Before  Eon.  Mr.  Justice  Johnstone. 

MUSSAMMAT  UMDA— (Defendant)— PETITIONER, 

Versus 

DELBAGH  RAI— (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  169  of  1910. 

The  Punjab  Loans  Limitation  Act,  I  of  1904  Article  57 — Applicability  to 
— Transfer  of  liability  for  debt. 

On  31st  March  1902,  one  Mussammat  M.,  guardian  of  certain  minors, 
sold  property  toG.A.K.,  deceased  husband  of  defendant,  for  Rs.  363-8-0 
being  part  of  the  amount  due  by  the  minors  to  plaintiff,  the  purchaser 
undertook  to  pay  the  said  sum  to  plaintiff  and  the,  plaintiff  agreed  to  look 
to  him  for  it.  The  deed  of  sale  was  deposited  with  plaintiff.  On  18th  February 
1908,  plaintiff  brought  a  suit  against  the  widow  of  G.  A.  K.,  for  recovery 
of  thedebtaii  irii  m'  with  a  pU\  >f  Li  nitatba.  Taj  first  Cji-t  h?ll  tha 
suit  fell  ualer  Arthb  59  or  0L  an  I  decreed  the  claim.  The  Divisional 
Judge  on  appeal  confirmel  the  decree  but  held  that  article  59  appliel.  The 
Chief  Court  on  revision 

Held,  that  the  case  was  one  of  mere  transfer  from  one  person  to 
another  of  liability  for  a  debt,  G.  A.  K ,  having  stepped  into  the  shoes  of 
the  minors  to  whom  money  had  been  lent,  and  that  Article  57  as  amended  by 
the  Punjab  Loans  Limitation  Act,  1904,  applied  (money  payable  for  money 
lent"). 

Petition   under  section    70    (1),    (a)    of  Act   XVIII  of  1884,   a$ 
amended   by  Act  XXV  of  1899,  fur  revision  of  the  decree     of 
Major  G.  C.  Beadon,  Divisional  Judge,   Hoshiarpur    Division, 
dated   the  19th  March  1909. 
Fazl-i-Hussain,  for  petitioner. 
Ram  Bhaj  Datta,  for  respondent. 
The  judgment  of  the  learned  Judge  wa9  as  follows  :— 

Johnstone,  J. — On  31st  March  1902  one  Mussammat  Miro,  ^Tth  Mav  1910 
guardian  of  certain  minors,  sold  property  to  Ghulam  Ahmad 
Khan,  deceased  husband  of  defendant,  for  Rs.  303-8-0,  part  of 
the  minors'  debt  to  plaintiff,  and  it  is  alleged  that  the  purchaser 
undertook  to  pay  off  that  debt  and  that  plaintiff  agreed  to  look 
to  him  for  it.  Now  on  18th  February  1908,  plaintiff  sues  the 
widow  for  Rs.  363-8-0  plus  interest,  total  Rs.  510.  It  seems 
that  the  deed  of  sale  was  deposited  with  plaintiff. 

Defendant  pleaded  limitation  and  among  other  pleas  also 
objeotel  to  paying  interest.  The  first  Court  framed  issae3  a 
held  that  the  suit  fell  under  Article  59,  Schedule  II,  Limitation 
Act  or  Article  61,  and  so  was  within  time  ;  that  plaintiff  released 
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the  original  debtors  because  Ghulam  Ahmad  Khan  undertook 
liability  :  that  plaintiff's  suit  for  money  lies,  in  that  the  title-deed 
was  deposited  with  the  plaintiff  merely  as  "  evidence  "  ;  that 
Ghulam  Ahmad  Khan  never  paid  the  money;  and  that  interest 
is  claimable. 

The  learned  Divisional  Judge  on  appeal  confirmed  the 
decree  of  the  first  Court,  holding  that  Ghulam  Ahmad  Khan 
did  incur  a  debt  to  plaintiff  of  Rs.  363-8-0;  that  the  money 
must  be  taken  as  a  loan  by  plaintiff  to  him  ;  arc!  that  Article  59 
aforesaid  applies. 

Defendant  applies  for  revision  on  the  ground  that  the  sale- 
deed  shows  that  the  sum  of  R?.  363-8-0  was  left  with  Ghulam 
Ahmad  Khan  as  a  deposit ;  thut  he  paid  off  this  sum  in  his  life- 
time ;  and  that  the  suit  is  time-barred. 

Now  iu  my  opinion,  though  the  deed  of  sale  does  state  that 
the  purchase  money  is  to  be  a  deposit  in  the  hands  of  the  pur- 
chaser for  payment  to  plaintiff,  it  does  not  follow  that  this  is  a 
correct  description  of  the  transaction.  In  the  plaint  it  is  Said 
that  Ghulam  Ahmad  Khan  "  apne  zimme  manat  karke"  cred- 
ited it  in  the  minor's  account  and  got  it  entered  in  plaintiff's 
bahi  as  debt  due  by  himself  to  plaintiff.  This  is  also  the  finding 
of  the  first  Court  as  to  what  really  happened,  and  the  finding  is 
corroborated  by  plaintiff's  own  conduct  in  suing  only  Ghulam 
Ahmad  Khan's  widow  and  by  her  condact  in  not  objecting  that 
tho  minors'  vendors  aforesaid  were  also  liable. 

To  my  mind  the  test  whether  there  was  a  "deposit " 
with  Ghulam  Ahmad  Khan  of  Rs.  363-8-0  is  whether  tho  min- 
ors remained  liable  to  plaintiff,  and  so  retained  some  sort  of 
dominion  over  the  purchase-money  in  the  purchaser's  hands. 
As  they  did  not  so  remain,  and  as  they  had  no  further  concern 
with  vendee  and  the  purchase-money,  the  case  is  one  of  merely 
transfer  from  one  person  to  another  of  liability  for  debt;  and 
applying  this  test  we  see  that  the  present  is  no  case  of  "deposit." 

To  decide  which  article  of  the  Limitation  Schedule  applies 
we  must  read  articles  57  to  64.  Article  58  obviously  cannot 
apply,  and  Article  60  (deposit  under  an  agreement  for  payment 
on  demand),  clearly  has  no  bearing  here.  It  is  argued  by  defend- 
ant that  Article  62  applies  (for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  received  by  the  defendant  for  plain- 
tiff's use)  ;  but  I  am  unable  to  agree.  This  aiticlo  only  applies 
where  a  defendant  has  received  money  which  in  justice  and  equity 
belongs  to  plaintiff    under  circumstances   which   in  law    render 
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the  receipt  of  it  a  receipt  by  the  defendant  for  the  use  of  the 
plaintiff.  Nothing  of  this  sort  has  happened  here.  Heie  the  pur- 
chaser merely  agreed  to  assume  the  position  of  a  debtor  to  plain- 
tiff in  lieu  of  the  veudors. 

Turning  to  the  other  articles  we  find  that  whichever  of 
them  applies,  the  suit  is  within  time — see  Punjab  Act  I  of  1904. 
No.  64  is  hardly  applicable  because  Ghulam  Ahmad  Khan  did 
not  himself  write  his  liability  in  plaintiff's  balii  or  sign  the  state- 
ment of  it ;  and  No.  63  is  beside  the  mark.  No.  61  cannot  apply, 
as  plaintiff  has  not  paid  any  money  "  for  the  defendant  "  in  the 
sense  of  the  term.  It  is  far-fetched  to  talk  of  plaintiff  paying 
Ks.  363-8-0  to  the  minors  when  all  he  did  was  to  absolve  them 
from  liability.  There  remain  Articles  57  and  59.  I  can  see  no 
agreement  to  pay  on  demand,  though  no  doubt  there  was  no 
agreement  to  the  contrary;  and  I  would  apply  article  57  (for 
money  payable  for  money  lent).  Ghulam  Ahmad  Khan  stepped 
into  the  sho^s  of  the  minors  to  whom  money  had  been  "  lent," 
and  thus  the  Rs.  363-8-0  is  "  money  payable  for  money  lent." 

The  suit  is  thus  within  time,  and  there  seems  no  reason  why 
interest  should  not  be  allowed. 

Petition  dismissed  with   C3sta. 

Revision  Rejected. 

No.  60. 

Before  Son.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Hon.  Mr 

Justice  Ryves. 

MUSSAMMAT  KOKAN— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  LAKHOO  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  870  of  1908. 

Custom — Alienation — Alienation  by  widow— locus  standi  of  the  sister  of 
last  male  owner  in  default  of  reversioners  to  contest  an  alienation — Ghirtha 
of  mauza  Baldhar,  tahsil  and  district  Eangra. 

Held,  that  among  Ghirths  of  mauza  Baldhar,  tahsil  and  District 
Kangra,  a  sister  of  the  last  male  owner  is,  in  the  absence  of  collaterals, 
entitled  as  the  next  heir  to  contest  an  alienation  made  by  the  widow  and  to 
obtain  a  declaration  that  such  alienation  shall  not  aSect  her  reversionary 
rights. 

Further  Appeal  from    the  decree  of  Major  G.  C.  Beadon,  Divisional 
Judge,  Soshiar pur  Division,  dated  the  2lst  May  1908. 
Sukh  Dial  for  appellant. 
Tek  Ohand  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by  : — 

28th  May,  1910.  Sir  Author  Reid,  C.  J.— The    parties    are  Ghirths,  of   the 

Kangra  Tahsil  and  District  and  the  questions  forjconsideration 
are — (1)  whether  the  sale  by  the  widow  of  the  last  male  owner 
was  for  necessity  ;  (2)  whether,  if  it'  was  not  for  necessity, 
the  sister  of  the  last  male  owner  is  entitled  to  a  declaration 
that  it  does  not  affect  her  rights  on  the  death  of  the  widow. 

Both  Courts  below  have  held  that  necessity  for  the  sale 
has  not  been  established  and  we  concur  in  this  conlcusion.  No 
serious  attempt  to  establish  necessity  was,  in  fact,  made. 

On  the  second  question  the  following  authorities  were 
cited  :— 

(1)—  Mussammat  Bhupia  v.  Jamna  Das  (l),  in  which  it  was 
held  that  under  Customary  law  in  the  Delhi  Distriot  or  Civil 
Division  remoteness  of  collaterals  did  not  prevent  their  asserting 
their  right  to  the  estate  of  the  last  male  owner  on  the  re-mar- 
riage of  his  widow,  the  general  rule  baing  that  succession 
passes  to  the  next  heir  without  any  restriction  as  to  the  degree 
of  relationship,  provided  the  heirs  are  descended  from  an  ancestor 
of  the  deceased  owner. 

(2)  Prem  Singh  v.  Mussammat  Bamon  (2),  a  case  from 
Ferozepore,  in  which  it  was  held  that  as  alienations  by 
widows  stand  on  an  entirely  different  footing  from  alienations 
by  childless  proprietors,  the  next  reversioner,  however  remote, 
can  sue  to  contest  the  former  class  of   alienation. 

(3)  Mussammat  Dyan  v.  Jai  Ram  (s),  in  which  it  was  held 
that  Brahmans  of  Gnjrat  were  governed  by  Customary  law, 
which  did  not  entitle  sisters  to  succeed  with  sister's  sons. 

(4)  Mussammat  Bakhi  v.  Mussammat  Fotima  (4),  in  which  it 
was  held  that,  among  Kanwali  Arains  of  the  Lahore  district, 
the  daughter  of  the  brother  of  the  last  male  owner  could  not 
interfere  with  an  alienation  by  the  widow  of  the  latter,  the  niece 
not  being  a  "  legal  heir,"  and  the  term  aulad  standing  by 
itself  denoting  only  males  related  through  males. 

(5)  Atma  Bam  v.  Nauranga  (B),  in  which  it  was  held  that  a 
widow  holds  the  land  of  her  husband  for  a  special  purpose  her 
own  maintenance,  and  has  not  the  entire  interest  for  tae  time 
being,  her  interest  terminating  wholly  at  her  death  as  the 
utmost  limit,  except  where  she  has  alienated  for  necessity. 

0)  80  P.  R.  1885.  (3)  47  P.  R.  189D. 

(■;     11  P.  R.  18S8.  (4)  89  P.  R.  1892. 

(»)  24  P.  JR.  1894 
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(6)  Slier  Muhammad  Khan  v.  Muhammad  Khan  (*),  a  case 
of  Manuzai  Pathans  of  the  Ajnala  tabsil,  Amritsar,  in  which  it 
was  held  by  Roe,  C.  J.,  that,  though  a  daughter  might  succeed 
in  the  absence  of  true  warisan,  the  mere  expectation  of  succeed- 
ing did  not  entitle  her  to  control  the  acts  of  the  widow  in  pos- 
session of  the  estate.  Chatterji,  J.,  did  not  concur  iD,  or  dissent 
from,  this  part  of  the  judgment. 

(7)  Shaman  v.  Sardha  (2),  in  which  it  was  held  that  there  was 
no  custom  in  the  Kangra  district  by  which  the  estate  of  a  child- 
less proprietor  escheats,  on  the  death  of  his  widow,  to  the 
village  community,  or  the  owners  of  the  sub-division  in  which 
the  land  is  situate,  and  that  anyone  suing  to  set  aside  a 
transfer  by  the  widow  must  succeed  or  fail  on  his  own 
title. 

(8)  Sheran  v.  Mmsammat  Sharman  (3),  in  which  it  was  held 
that  among  Chamar  Jats  (Muhammadans)  of  tahsil  Lodhran 
Multan,  sisters  were  entitled  in  preference  to  collaterals  descend- 
ed from  the  great- great-grandfather  of  the  deceased  pro- 
prietor, Mubammadan  law,  being  applicable  in  the  absence  of 
established  custom. 

(9) .  Bishen  Singh  v.  Bhagwan  Singh  (4),  in  which  it  was 
held  that  among  Hindu  Jats  of  Raipur,  Ambala,  sisters  of  a 
sonless  proprietor  were  entitled  to  his  estate  in  the  absence  of 
near  collaterals,  the  parties  not  being  governed  by  strict 
Hindu  law  and  instances  of  sisters  having  taken  having  been 
established. 

(10)  Sher  v.  Alam  Sher  (5),  in  which  it  was  held  that  among 
Sheikh  Tewanas  of  tahsil  Khushab,  Shahpur,  a  gift  by  a  sonless 
proprietor  of  half  his  ancestral  land  to  his  sister's  son  was 
valid,  though   he  had  agnatic  collateral  heirs. 

(11)  Ballu  v.  Gur  Byal  (6),  iu  which  it  was  held  that, 
among  Ghirtha  of  Tika  Boneher  of  the  village  of  Baldhar, 
Kangra,  a  childless  male  proprietor  could  bequeath  land  to  his 
sister's  son  who  had  rendered  service  to  him,  and  that  the  legatee 
could  not  be  ousted  by  owners  of  the  Tika  who  were  not  in  any 
way  related  to  the  testator. 

(12)  Chiragh  Bibi  v.  Hassan  (J),  in  which  it  was 
held  that    among   Ghelna  Arains    of    the    Lahore     District  a 


(l)       5  P.  R.  1895.  (<)  28  P.  R.  190*. 

(*)     61  P.  R.  1898.  (*)  91  P.  R.  1905. 

(*)  117  P,  R.  1901.  (')  95  P.  R.  1905. 

O  19  P.  R.  1906. 
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daughter  was  by  custom  entitled,  if  heir  to  her  father, 
to  contest  an  alienation  of  his  estate  by  his  widow,  her 
step-mother,  and  that  where  both  males  and  females  suc- 
ceed, aulad   includes    both. 

(13),  Lahori  v.  Badho  (}).  in  which  it  was  held  that 
among  Ghirths  of  Kangra  a  widow  was  entitled  to  succeed 
collaterally  to  any  property,  to  which  her  husband  could 
have  succeeded,  and  that  a  widow  so  entitled  could  contest 
an  alienation  made  by  the  widow  of  a  collateral.  The 
judgment  ran  — "  It  would,  we  think  reduce  the  plaintiff's 
"  right  of  inheritance  to  a  mere  farce  if  it  were  held  that  in 
"  this  suit  she  is  not  competent  to  question  the  mortgage  set 
"  up  by  the  defendants."  Succession  being  reciprocal  alienating 
widow  could  have  succeeded  to  the  suing  widow,  and  it  was 
not  suggested  that  the  suing  widow  had  more  than  a 
widow's  estate. 

(14)  Gurditta  v.  Jai  Singh  (2),  in  which  Rattigan,  J. 
held  that  among  Thakar  Rajputs  of  the  Dada  Siba  Jagir, 
Kangra,  a  custom  entitling  a  sister's  son  to  inherit,  in  preference 
to  the  jagirdar  ala  molik  had  not  been  established. 

As  remarked  by  the  learned  Divisional  Judge,  no  re- 
ference was  made  in  this  judgment  to  Ballu  v.  Gur  Dyal  (3)  above 
cited,  and  moreover  the  learned  Judge  found  that  the 
record  contained  no  evidence  in  support  of  the  custom 
set  up. 

(15)  Sawanv.  Sahib  Khatun  (4),  in  which  it  was  held  that 
among  Panwars  of  mauza  Bhotapir,  tahsil  and  district  Muzaf- 
fargarh,  a  sister  succeeds  to  ancestral  property  in  prefer- 
ence to  the  colletarals  in  the  fifth  degree  of  her  deceased 
brother. 

(16)  Section  24,  Rattigan's  Digest,  to  the  effect  that  sisters 
are  usually  excluded. 

(17)  Section  59,  Rath'gan's  Digest,  to  the  effect  that  a 
proprietor  can  alienate  ancestral  immoveable  property  at 
pleasure  if  there  is,  at  the  date  of  alienation,  neither  a  male 
descendant  nor  a  male  collateral  in  existence. 

(18)  Section  (34,  Rattigan's  Digest,  to  the  effect  that  a 
female  in  possession  of  immoveable  property  acquired  from  her 
husband,  father,  grandfather,  son  or  grandson,  otherwise  than  as 

(»)   72  P.  R.  1906.  (>)     95  P.  B,  1905. 

V«)  72  P.  R,  1907.  {*)  a  p.  u.  1909. 
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a   free     and    absolute   gift    cannot  ordinarily    alienate  it    per- 
manently. 

(19)  Roe's  and  Rattigan's  Tribal  Law,  pago  140,  to  the 
effect  that  in  Kangra  the  right  of  daughters  to  succeed 
as  heirs  is  nowhere  recognised  under  any  circumstance. 

(20)  Kangra  Settlement  Report  of  1865—1872,  page  103, 
to  the  effect  that  Sapindas  only,  except  among  Gaddis  and 
Kanets,  can  object  to  a  gift  by  a  Bonless  proprietor  to  his 
daughter. 

(21)  Civil  Appeal  No.  1357  of  1898,  unreported,  in  which 
it  was  held,  in  a  suit  among  Brahmins  of  tahsil  Palam- 
pur,  Kangra,  that  the  record  contained  no  evidence  on  which  a 
succession  so  unusual  as  that  of  a  sister's  son  could  be 
decreed  ;  and  that  neither  the  Kangra  Settlement  Report  nor 
any  other  authority  were  in  favour  of  it. 

(22;  Civil  Appeal  No.733  of  1901,  unreported,  in  which  it  was 
held  that  among  Hiudu  Rajputs  of  Kangra  Tashil  daughters 
succeeded  to  their  fathers' self-acquired  property  in  preference 
to  collaterals. 

(23)  Civil  Appeal  No.  1424  of  1907,  in  which  it  was  held 
that  among  Suds  of  Kulu,  whether  governed  by  Hindu  law  or 
by  custom,  daughter's  sons  inherit  in  prefence  to  nephews  and 
grandnephews. 

On  remand  by  the  Lower  Appellate  Couit  2  instances 
were  proved.  In  one  of  these  a  sister  was  allowed  by  the 
reversioner  to  inherit  as  locg  as  she  remained  single.  In  the 
other  sisters  inherited  in  default  of  all  heirs.  The  latter 
instance   alone  is   directly   iu    point. 

The  pleader  for  the  respondents  contended  that  in  the  lat- 
ter case  the  estate  consisted  of  3  hanals  of  barani  land  only, 
and  that  it  was  not  of  sufficient  valt-e  for  the  Crown  to 
claim. 

Iu  this  oase  there  is  an  absolute  absence  of  agnate  col- 
laterals and  such  absence  is  so  uncommon  that  instances  of  the 
succession  or  exclusion  of  sisters  under  these  circumstances  are 
naturally  very  infrequent,  but  it  is  significant  that  no  instance 
of  the  exclusion  of  a  sister  by  the  Crown  or  by  village  proprietors 
has  been  established,  except  in  so  far  as  Qurditta  v.  Jai 
Singh  (l)  is  an  authority,  the  finding  being  that  in  that  parti- 
cular case  the  burden  of  proving  that  a  sister's  son  was  an  heir 
had  not  been  discharged. 

The    Divisional   Judge    who  found    in    that    case   that   the 
burden  of  proof  had  not  been  discharged  is  the  Divisional   Judge 
0)  72  r.  R.  1907. 
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who  has  found  in  this  case,  concurring  -with  the  Court  of  first 
instance,  that  the  burden  of  establishing  the  sister's  rigbt  to 
inherit  after  the  widow  has  been  discharged,  and,  in  our 
opinion,  the  finding  mast  be  maintained,  the  weight  of  authority 
and  of  evidence  being  in  favour  of  it.  The  second  branch  of 
the  question,  whether  the  sister  can  restrain  the  widow's  dealings 
with  the  property  most,  in  our  opinion,  be  answered  in  the  affir- 
mative. Chiragh  Bibi  v.  Hassan  (1)  and  Lahori  v.  Badho  (2)  are 
directly  in  point,  and  we  concur  in  the  reasons  recorded  in  the 
extract  from  the  latter  case  above  cited  for  holding  that  the 
sister  is  not  deprived  of  the  right  to  protect  her  reversionary  in- 
terest, usually  inseparable  from  such  interest,  merely  by  reason 
of  the  fact  that  she  is  entitled  under  exceptional  circumstances 
only,  viz.,  on  failure  of  all  male   collaterals. 

The  ratio  decidendi  in  Mussammat  Bakhi  v.  Mussammat 
Fatima{?)  was  that  the  sister  had  failed  to  prove  that  she 
could  inherit  in  the  presence  of  collaterals  except  with  their  con- 
sent, and  there  is  consequently  no  real  conflct  between  that 
decision  and  Ohiragh  Bibi  v.  Eassar.  (})  in  which,  as  above 
stated,  it  was  held  that  a  female  entitled  to  inherit  is  included 
in  aulad.  For  these  reasons  we  hold  that  the  sister  was  entitled 
to  the  declaration  sought  by  her  and  we  decree  the  appeal  and 
restore  the  decree  of  the  Court  of  first  instance. 

The  purchasers— respondents  will  pay  the  appellants  costs  of 
all  Courts. 

Appeal  allowed. 


No.  61. 

Before  Eon.  Mr,  Justice  Scott-Smith. 
FA Z AL  1  LA  HI— (Plaintiff),— A  PPEL  h AN  T, 

Versus 

HABIB  BAKHSH  AND  OTHERS-(Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  949  of  19)7. 

Execution  of  decree — Joint  decree  for  possession  of  immoveable  property — 
Devolution  of  right  upon  judgment-debtor  by  inheritance  decree  extingtuished 
pro  tanto — Execution  by  one  of  several  decree-holders. 

Held,  following  Khudhaiv,  Sheo  Dayal  {*)  that  where  subsequent  to  a 
decree  a  portion  of  the  right  to  which  the  decree  relates  devolves  either 
by  inheritance  or  otherwise  upon  the    judgment -debtor  or  is  acquired  by 

(*)  19   P.R.,    1906.  (3)  89  P.  R.  1892. 

O  72  P.  R.  1906.  (<)  j/1888)  I.  L.  R,  10  All.  570. 
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him  under  a  valid  transfer,  the  decree  doe9  not  become  incapable  of  execu- 
tion but  is  extinguished  only  pro  tanto.  This  rule  of  law  i9  sufficiently 
general  to  comprehend  alike  cases  in  which  the  decree  is  for  money 
only  and  where  it  is  for  immoveable  property. 

Eeld  also,  following  Harrish  Chunder  Chowdhry  v.  Kali  Sunderi  Debi  (l), 
that  a  co-plaintiff  can  obtain  execution  according  to  the  extent  of  his 
interest  in  the  decree  and  that  there  is  nothing  in  the  former  Code  of  C  ivil 
Procedure  which  bars  such  an  application. 

Miscellaneous  first  appeal  from   the  order   of  Lola    Damodar  Das, 
B.  A.  District  Judge,  of  Delhi,  dated   the  19th  Jidy  1907. 

Chuni  Lai,  for  appellant. 

Balwant  Rai,  for  respondent 

The  judgment  of  the   learned  Judge  was   as  follows  :— 

Scott-Smith,  J. — The  facts  of  this  execution  case  aie  not  5th  May  1910. 
very  fully  statel  in  the  judgmeut  of  the  learned  District  Judge 
The  original  decree-holder  was  Mussammat  Fakhrun-nisa  ;  and 
the  judgment-debtors  were  Rahim  Bakhsh,  Rahman  Bakhsh, 
Qadir  Bakhsh,  Habib  Bakhsh  and  others.  The  decree  was  for 
one-foniteenth  share  of  the  property  of  Karim  Bakhsh,  deceased. 
Mussammat  Fakhrun-nisa  died,  and  the  following  persons  were 
entered  upon  the  record  as  her  legal  representatives  :— 

Ahmad  Bakhsh  (decree-holder'i  husband), 

Habib    Bakhsh  (brother),  and 

Mussammat  Shams-nn-nisa  and  Allah.  Bandi  (her  sisters). 
Subsequently  Mussammat  Allah  Bandi  died ;  and  the  pre- 
sent  appellant,  Fazal  Ilahi,  her  husband,  is  one  of  her  heirs 
under  the  Muhammadan  law.  He  applied  for  execution  of 
the  decree  against  Habib  Bakhsh  alone,  one  of  the  judgment- 
debtors..  The  Lower  Court  has  rejected  Fazal  Ilahi's  applica- 
tion on  the  ground  that  he  has  a  smaller  share  in  the  estate  of 
the  deceased,  Mussammat  Fakhrun-nisa,  than  Habib  Bakhsh 
has,  and  that  the  other  decree-holders  also   do  not  join  him. 

We  have  in  this  case  the  curious  position  that  Habib 
Bakhsh  is  a  decree-holder  as  well  as  one  of  the  judgment- 
debtors.  This  fact,  however,  does  not  prevent  execution  of 
the  decree  as  against  him.  Khudhai  v.  Sheo  Dayal  (2)  is  an 
authority  for  the  proposition  that  where  subsequent  to  a  decree 
a  portion  of  the  rights  to  which  the  decree  relates  devolves 
either  by  inheritanoe  or  otherwise  upou  the  judgment-debtor 
or  is  acquired  by  him  under  a  valid  transfer,  the  decree  does 
not     become  incapable   of  execution,   but  is   extinguished  only 


O  (188ai..L.  R.r?,Oal.  482  P.  0.      (»)  (1888)  J.  £,  R,    io,  All.  5  o. 
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p-o  tanto.  This  rule  of  law  is  sufficiently  general  to  compre- 
hend alike  cases  in  which  the  decree  is  for  money  only  and  where 
it  is  for  immoveable  property. 

Mr.    Balwant    Rai,  for    the  respondents,  contends  rhat  the 
order  of  the  Lower  Coort  is  one  under  section  231  of  the  former 
Civil  Procedure  Code,  and  that  no  appeal  lies  from  such  an   order. 
In  Lakshmi  Ammah  v.  Ponnassa  Menon    (}),  it  was  held  that   an 
appeal  did  lie  from   such   an   order,  it    being   one   relating    to 
execution   of   decree   within  the   meaning   of  section    244.     Mr. 
Balwant  Rai  cites  on  the  other  side     Eatan  Lai  v.  Bai  Oulab  (2), 
in    which  the  ruling  in  17     Mad.     was     distinguished.     I  should 
be  disposed  to  follow   the  17  Mad.  ruling  but  the   decision  on 
the   point   is  not   very  material,  as  I     consider  that  the  order  of 
the  Lower  Court  was  not  one  under  section  231,  Civil   Procedure 
Code.     That   section  refers   to  cases   where   a    decree  is  passed 
jointly  in   favour  of    more   persons   than  one  ;  and   one  or  more 
of  such  persons   apply  for   execution  of  the  whole   decree    for  the 
benefit   of   them  all.     In    the  present  case  Fazal  Hahi    does  not 
apply   for   execution   of  the   whole  decree   for   the  benefit  of  all 
the   decree-holders.    He  only  asks    for  execution  of  the  decree  so 
far  as   his  ascertained   sharo   is   concerned.     The  Privy  Council 
held  in  the  case  reported  as    Hurrish   Ohunder   Ohawdhry  v.  Kali 
Sunderi  Debt  (3),  that  a  co-plaintiff  could  obtain  execution  "  ac- 
11  cording   to   the  extent   of   her   interest  in  the  estate."     I  can 
find  nothing  in   the  former    Code  of  Civil  Procedure  which    bars 
such   an   application  as  the   present,  and   the     Privy    Council 
ruling   quoted  above  is    in   support   of    it.     Mr.     Balwant    Rai 
also    urged    that   before   Fazal  Ilahi    is   allowed  to   execute  the 
decree  he   should   pay   a    share    of  Mussammat  Fakhr-un-nisa'a 
debts      This    would  appear   to    be   a    matter    between   him   and 
that    lady's   creditors,  as   it   is  not  alleged   that   the  respondent 
has    paid   off   any  such  debts.     I  therefore  bold   that  Fazal  Ilahi 
is  entitled   to     execute   the  decree  against   Habib  Bakhsh,  and  I 
Bet   aside  the  order  of  the  Lower  Court  and  reinaud  the  case  that 
it   be   proceeded    with    according   to  law.     It  will  bs  necessary 
to  ascertain  whether  Habib  Bakhsh  is  in  possession  of  more  than 
his  proper   share     of  the    propeity   of  the  deceased    Mussammat 
Fakhr-un-nisa,  for  it  is  admitted  on  behalf  of  the  appellant   that 
if  he  is  not  in    possession    of  more     than  his  share,   then     Fazal 
Ilahi  is  not  entitled  to  any    relief  from  him. 


C1)  (1893)  I.  L.  R.  17,  Mad.  394.  (3)   (1899)  /.  L.  R.  2d,  Bom.  623. 

(»)    (1882)   I.  L.  R.  9  Cal.  462.  P.  C. 
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The  coats  of  this  appeal  will  be  borne  by  the  respondents. 
Pleader's  fees  Rs.  20. 

Appeal  allmved. 
No-  62. 
Before  Eon,  Mr.   Justice  Shah   Din   and  Hon,    Mr. 
Justice    Williams. 

SOHNU  AND  OTHERS— (Plaintiffs)—  APPELLANTS, 

Versus 
LABHA  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  1446  of  1908. 

Limitation  — Punjab  Limitation  Act,  I  of  1900  -  Suit  for  possession  by  collat 
erals  after  the  death  of  widow  but  more  than  12  years  after  the  alienation  of  it 
by  the  last  male  owner, 

Eeld  following  Miran  Bakhsh  v.  Ahmad  (l)  and  distinguishing  Ehiali 
Ram  v.  Gulab  Khan  (8)  that  a  suit  for  possession  of  land  instituted  in 
1908  after  the  death  of  the  widow  of  the  last  male  owner  by  reversioners  who 
had  previously  obtained  a  declaratory  decree  in  respect  of  the  gift  by  her, 
was  not  governed  by  the  provision-*  of  the  Punjab  Limitation,  Act,  I  of  1900 
and  wag  not  barred  by  efflux  of  time,  mutation  in  favour  of  the  defendants 
having  taken  place  on  the  basis  of  the  gift  in  1883,  and  the  last  male  owner 
having  died  in  1886. 

Further  Appeal  from  the  decree  of  B.  E.  Bird,  Esquire,    Divisional 
Judge,  Eoshiarpur  Division,  dated  the  17th  June  1907. 

Sukh  Dial,  for  appellants. 

Sohan  Lai,  for  respondents. 

The  judgment  of  the  Oonrt    was  delivered  by— 

Shah  Din,  J.— This  appeal  has  arisen  ont  of  a  suit  brought  Jgjft  ^e0,  ]910. 
by  the  plaintiffs  for  possession    of   44   kanals,  4  marlas  of  land, 
which  was  gifted  to  the  defendants  by  one  Bikhari,  whose    collat- 
erals  the  plaintiff  *  are,   in  1881.     Bikhari    died  iu  1886,  and  left 
him  surviving  a   widow  Mussammat    Rasrnon,    who   admittedly 
died  about  seven  months  bafore  the  institution  of  the  suit.     The 
gift  related  only  to   a  part  of  the   land   owned   by   Bikhari,    on 
whose  death   Mussammat  Rasmon   succeeded    on    the  usual  life 
estate    to     the   rest    of  'his   property.     Mussammat     Rasmon 
mortgaged  a  portion  of    the  land  in    her   possession  to  a   third 
paity;   the  plaintiffs   contested    the   valility   of   the    mortgage 
and  obtained  a  declaratory  decree    protective   of  their    rights  of 
reversion. 

Since  Bikhari  was  succeeded  by  his  widow  Mussammat 
Rasmon,  admittedly  the  plaintiffs  could  not  daring  her  life- 
time bring  a  suit  for  possession  of   the   land    which  formed    the 

I1)  145  P.  R.,  1907,  (2)  70  P.  IP,  R.,  1908  ,  F.  B. 
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subject  of  the  gift  to  the  defendants  in  1881  and  the  present 
suit  has  therefore  been  brought  after  the  death  of  the  widow 
on  the  ground  that  by  custom  applicable  to  the  parties  Bikhari 
had  no  power  to  make  the  gift  in  question  in  derogation  of 
the  reversionary  rights  of  the  plaintiffs.  The  sole  question 
which  we  have  to  decide  in  this  appeal  is  whether  the  suit  is 
governed  by  the  provisions  of  the  Punjab  Limitation  Act,  I  fi 
1900,  and  is  barred  by  efflux  of  time,  mutation  in  favour  of  the 
defendants  having  admittedly  taken  place  on  the  basis  of  the 
gift  in  dispute  in  1 883. 

The  question  is  concluded  by  the  decision  of  this  Court 
reported  as  Miran  Bakhsh  v.  Ahmad  (*),  in  which  the  point  of 
limitation,  which  arose  under  circnmstance  similar  to  those  of 
the  present  cape,  is  fully  discussed  ;  and  after  hearing  the 
respondents' pleader  at  some  length,  we  see  no  cogentrcason  to 
dissent  from  that  decision,  which,  moreover,  has  been  followed 
in  several  subsequent  Division  Bench  cases  (see  among  others, 
Civil  Appeal  No.  142  of  1908,  decided  on  20th  April  1909,  and 
Civil  Appeal  No.  767  of  1908,  decided  on  1  Ith  May  1909). 

Tho  respondents'  pleader  contends  that  the  ruling  in 
Miran  Bakhsh  v.  Ahmad  (T),  is  erroneous,  and  in  support  of 
that  contention  he  relies  on  the  Full  B<mch  case  of  Khiali 
Earn  v.  Gulab  Khan  (2),  (Civil  Appeal  No.  348  of  1905;  de- 
cided on  15th  December  1906  But  that  case  is  clearly  dis- 
tinguishable both  as  regards  the  facts  and  tho  law,  applicable, 
as  appears  from  the  judgment  of  the  Full  Bench  delivered 
by  Mr.  Justice  Rattigan.  The  view  of  limitation  taken  by 
the  learned  Judge  in  connection  with  the  concrete  example 
given  by  him  in  the  fouith  paragraph  of  that  judgment  would 
seem  to  help  the  respondents,  but  it  was  no  more  than  an 
obiter  dictum  for  the  purposes  of  the  case  before  tho  Full  Bench, 
and  cannot  prevail  as  against  tho  considered  decision  of  the 
Division  Bench  in  Miran  Bakhsh  v.  Ahmad  (T),  which  was 
subsequent  in  point  of  time,  and  to  which  the  same  learned 
Judge  was  a  party.  The  mortgage  by  Rnstom  Khan  in  the 
Full  Bench  case  was  one  without  possession  ;  and  it  was  rightly 
held,  in  accordance  with  the  ruling  in  Devi  JDitta  and  others  v. 
Pareman  and  others  (s)  that  a  suit  for  a  declaration 
that  that  mortgage  was  void  except  for  the  lifetime  of 
the  mortgagor,  would  long  since  have  been  barred  uuder  Punjab 
Act,  I  of  1900,  at  the  time  when  tho  suit  wai  brought  to  control 

(')  145  P.  R ,  1907.  (»)  70  P.  W.  R.  1908,  F.  B. 

(s)  7L  P.  *.,  1898. 
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the  sale  by  the  widow  of  Ru6tom  Khan,  part  of  the  considera- 
tion of  which  was  the  mortgage  in  question.  The  Full  Bench 
case  therefore  in  no  way  helps  the  respondents. 

"We  accordingly  hold  that  the  plaintiffs'  suit  is  within 
limitation,  and  accepting  the  appeal,  we  set  aside  the  decree  of 
the  lower  Appellate  Court  and  remand  the  case  for  decision 
on  the  merits. 

The  stamp  in  the  appeal  will  be  refunded  ;  and  the  other 
coats  will  be  costs  of  the  cause. 

Appeal  accepted. 


No-  63. 

Before  Hon.  Mr.  Justice  Johnstone 

BISHEN  DAS  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

RAM  DHAN— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  1231  of  19C9. 

Custom  alienation — Alienation  of  ancestral  property — Brahmin3  of  Ajnala, 
District  Amritsar. 

Eeld,  that  the  parties  to  the  suit,  Brahmins  of  Ajnala,  District  Amritsar, 

whose  family  for  the  most  part  lives,    and  has  lived  in  past  generations 

by  agriculture  and  has   given  up  priestly  functions,  follow   agricultural 

custom  and  not  Hindu  law,  and  can  therefore  contest  a  transaction  which 

was  in  effect  an  unauthorized  and    unlawful,  alienation  of  ancestral  property. 

Further  appeal,  from   the   decree  of  TV.    N.    LeEossignal,  Esquire, 

Divisional     Judge,     Amritsar    bivision,   dated   on  the   Sth 

March  1909. 

Duni  Chand,  for  appellants. 

Vaaghan,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Johnstone,  J. — In  this  case,  which  has  been  admitted  as  a  16th  April  1910, 
further  appeal  under  clause  (6),  the  only  question  is  whether  these 
Brahmins  follow  custom  or  Hindu  law.  The  first  Court  in  its 
return  to  the  remand  gave  in  my  opinion  excellent  reasons  for 
the  view  that  they  follow  custom,  inasmuch  as  the  family  for 
the  most  part  lives,  and  has  lived  in  past  generations,  by 
agriculture,  has  given  up  priestly  functions  and  its  members 
do  not  wear  their  hair  as  Brahmins  do. 

Ordinarily     one    most   important  test  is  whether  the  Brah- 
mins in  question  are   a  compact , village  community  or  at   least 
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a  compact  section  of  the  village  community.  In  such  cases 
there  is  a  strong  presumption  in  favour  of  custom,  but  this 
condition  has  not  been  shown  to  exist  here.  But  there  are  other 
indications  which  lead  to  the  same  result,  such  as  those  found 
to  exist  here  by  the  first  Conrt  cf.  :-—Gopal  Singh  v.  Sukha 
Singh(l)  Nanak  Ghand  v.   Basheshar  Nath  (2),  Balo  v.  Mohlu  (3). 

The  case  quoted  by  Mr.  Vanghan,  Moti  Bam  v.  Sant  Bam  (*) 
does  not  help  his  client  in  the  least,  for  in  it  the  Brahmins, 
though  they  happened  to  hold  land,  really  lived  by  the  offerings 
of  their  jnjmans  and  had  not  ceased  to  be  priests. 

It  is  true  that  plaintiffs  at  present  are  engaged  in  occupa- 
tions other  than  agriculture,  but  their  uncle  and  grandfather 
both  tilled  the  soil. 

On  the  whole  I  agree  with  the  first  Court  and  find  that 
these  Brahmins  as  a  fact  follow  custom.  It  follows  from  this 
that  they  can  on  the  usual  grounds  contest  a  transaction  be  tween 
Teja  SiDgh  and  his  father-in-law,  which  was  a  mere  trick  and 
which  in  effect  was  an  unauthorized  and  unlawful  alienation  by 
Teja  Singh  of  ancestral  property.  The  proper  order,  then,  ia 
to  allow  the  appeal  and  give  plaintiffs  a  decree  declaring  that 
the  house  is  not  liable  to  attaohmeut  by  Ram  Dhan  for  the 
debt  of  Teja  Singh  (who  is  dead). 

Respondent   will  pay  appellants  costs  throughout. 

Appeal  allowed. 

No.  64. 

Before  Hon.  Mr.  Justice  Johnstone  aid  Hon.  Mr.  Justice 

Williams. 

HARDAM  SINGH  AND  ANOTHER— (Defendants)— 

APPELLANTS, 

Versus 

MUSSAMMAT  MAIIAN  KAUR-(Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  528  of  1909. 

Custom  succession — Widow  marrying  her  husband's  brother—Succession  to 
her  late  husbands  estate  in  presence  of  his  brother  Hindu  Sikh  Jats  cf 
Ferixcporc  District. 

Held  following  Mussammat  Jai  Devi  v.  Earnam  Singh  ('),  and  Mus- 
lammat  Desi  v.  Lehna  Singh  (6),  taut  among  Hindu  Sikh  Jata  of  Ferozepore 
Listriti  &  widow  having  remarried  her  husband's  brother  no  longer  remains 
the  widow  of  her  first    husband,   and  consequently  after  the  death  without 

0)  58  P.  R.,  1900.  (*)  103  P.  E.,  1902. 

(*)  3  P.  R.,  1908.  (>)  117  P.  R.,  1888. 

(8)  87  P.  R.,  1909.  0s)    46  P.  P.,  1891,  F.  B. 
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issue  of  her  first  husband'B  son  she    cannot   succeed  to  a  life  interest  in  her 
deceased  husbands'  estate  in  preference  to  his  brothers  — 

Punjab    Singh   v.    Mussammat    Chundi     (}),  and     Mussammat    Indi    V. 
Bhany    Singh  (2)  distinguished. 

Farther  appeal  from  the  decree  of  IT.  Scott-Smith,  Esquire, 
Divisional  Judge,  Ferozepore  Division,  d'tted  the  ISth  December 
1908. 

Beni  Pershad,   for  appellants. 
Durga  Das,  for    respondent. 

The  judgment  of  the  Court  was  delivered  by— 
Johnstone,  J.— The  case  has  been  referred  to  a  Divisional  \si  AprH  1910, 
Bench  by  an  order  of  17th  August  last  of  a  Judge  in  Chambers. 
A  man  died  leaving  a  widow  and  a  son.  The  latter  succeeded 
to  his  estate  and  the  widow,  his  mother,  married  her  late  hus- 
band's brother  by  karewa.  Then  the  son  died  without  issue 
and  the  land  in  suit  was  mutated  in  favour  of  his  brothers, 
including  her  second  husband,  whereupon  she  has  sued  them 
on  the  ground  that  she  takes  a  life-estate  before  them.  Both 
the  Lower  Courts  have  found  in  her  favour  on  the  strength  of 
Mussammat  Indi  v.  Bhanga  Singh,  (2)  and  the  defendants  (except 
the  said  second  husband)  have  come  up  here  on  revision  the 
petition  being  admitted  under  clause  (6),  sectiea  70  (1),  Courts 
Act,  as  an  appeal. 

In  our  opinion  the  decision  of  the  Courts  below  is  unsound. 
Wo  have  read  and  considered  several  rulings  which  bear  on 
the  question  of  the  effects  of  remarriage  on  a  widow's  rights. 
We  recognise  the  validity  of  the  distiction  pointed  out  by 
Mr.  Beni  Pershad  Khosla  between  refusing  to  let  a  widow  succeed 
aud  ousting  her  after  she  has  succeeded.  This  distinction  has 
been  explained  in  Fatteh  Singh  v.  Ealu  (3)  (an  unchastity  case.) 
But  the  important  cases  are  those  relating  to  re-marriage. 
Heera  Singh  v.  Sobha  (4)  and  Mussammat  Eoopan  v.  Hakim 
Singh  (5)  were  both  cases  decided  upon  Hindu  law,  with  no 
reference  to  Punjab  custom,  and  they  are  thus  of  no  value  here. 
In  them,  in  circumstances  like  the  present,  the  widowed  mother 
who  had  remarried,  did  succeed.  In  Mussammat  Jai  Devi  v. 
Harnam  Singh  (6)  it  was  held  that  among  Sus  Jats  of  Hoshiarpur 
the  widow  does  not  in  these  circumstances  succeed  in  preference 
to  near  agnates. 


0)  88  P.  R.  1900.  (<)  11  p.  R.   1870. 

(';   115  P.  B.  1900.  (*)  87  P.  B.  1870. 

ts)  107  P.  R.  1888.  («)  117  P.  B.  1888. 
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There  also  the  widow  married  her  deceased  husband's 
brother,  and  the  decision  was  based  not  on  specific  instances 
but  on  opinions  of  witnesses  and  general  principles. 

In  Mussammat  Ramon  v.  Baisakha  Singh  (1),  a  case  of  Hindu 

Jats  of  Moga,  a  widow,    who   had  remarried  her    first  husband's 
first  cousin,  forfeited  her   first  husband's     estate. 

In  Mussammat  Desi  v.  Lehna  Singh  (2)  it  was  laid  down 
intej^alia  that  a  widow,  having  remarried,  no  longer  remains 
widow  of  her  first  husband,  and  it  was  held  in  circumstances 
very  like  the  present,  except  that  the  remarriage  was  not  to  a 
brother-in-law,  that  the  widow  could  not  euceeed  even  against 
distant  collaterals. 

In  Mussammat  Indi  v.  Bhanga  Singh  (3)  relied  upon  by 
the  Courts  below,  and  also  in  Punjab  Singh  v.  Mussammat 
Chandi  (4)  the  widow  had  taken  the  estate  and  then  remarried. 
These  cases  are  of  Sikh  Jats  of  the  Ferozepore  and  Sirsa 
Districts,  respectively  ;  and  if  the  facts  had  been  as  in  the  casf 
before  os,  also  a  Ferozepore  case,  wo  might  have  felt  constrained 
to  follow  them.  But  as  matters  stand  we  approve  of  Mussammat 
Jai  Devi  v.  Harnam  Singh  (5)  and  Mussammat  Desi  v.  Lehna 
Singh  (*). 

On  the  record  we  find  three  precedents  co  ntaired  in  judg- 
ments of  Courts.  In  the  two  cases  decided  on  29th  March  19U6 
and  26th  November  1901,  respectively,  the  widow  bad  succeeded 
and  then  had  married  her  brother-in-law,  these  two  therefore, 
are  on  the  Sume  footing  as  the  two  P.  R.  cases  of  1900  quoted- 
above.  The  third  precedent  is  in  favour  of  plaintiff,  being  a 
judgment  by  a  second  class  Muoeif,  dated  20th  June  1906,  uever 
appealed  against,  It  was  decided  on  the  erroneous  ground 
that  the  existence  of  a  sou,  who  had  succeeded  his  father,  made 
no  difference.     Such  a  precedent   is  of  no  value  whatever. 

For  these  reasons  we  accept  the  appeal  and  ?et  aside  the 
lower  Courts'  judgments  and  decrees  and  dismiss  plaiutiff's 
suit  with  costs  throughout. 

Appeal  allowed. 


C1)   90  P.  R.,    1HKP.  ,i    115P.  R.,  1900. 

(s)  46  P.  R.,  1891  F.  B.  (^     88  P.,  R.  1900. 

O  117  P.  R..  1888, 
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No.  65- 

Before  Hon.  Mr.  Justice  Johnstone. 

PAL  SINGH— (Dependant)  -AP  PELLANT, 

Versus 

BUR  SINGH  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  517  of  1909 

Custom  alienation — necessity— childless  proprietor  borrowing  moneywith 
a  view  to  entering  the  army  and  for  marriage — Lender's  duty  to  see  to  applica' 
Hon  of  the  money. 

Held,  that  a  mortgage  <>f  ancestral  land  by  a  childless  proprietor  for  his 
intended  marriage  and  to  enable  him  to  enlist  in  a  cavalry  regiment  though 
neither  purpose  is  effected  but  steps  are  taken  towards  both  is  binding  on 
the  reversioners  and  constitutes  necessity  and  that  in  such  cases  the  lender 
having  made  enquiry  and  found  that  the  money  was  really  required  for  the 
purposes  stated  is  not  bound  to  see  what  the  mortgagor  actually  does  with 
the  money. 

Further  appeal  from  the  decree   vf    W.     A.    Leliossignal,    Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  the  1st  March    1909. 

Shadi  Lai,  for  appellant. 

Beni  Pershad,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Jobnstone,  -J.— The  facts  (or  allegations)  need  not  be  repeated  9^  ^ov  1909 
here  as  they  are  set  forth  adequately  in  the  judgments  of  the 
Com  ts  below.  The  question  for  decision  is  whether  the  mort- 
gage by  Devia  in  favour  of  Dewa  Singh  for  Rs.  700  was  for 
consideration  and  "  necersity."  Both  Courts  are  agreed  that 
consideration  passed  in  full  and  on  this  point  there  can  be  no 
doubt,  indeed  no  argument  on  the  point  was  addressed  to  me. 
As  regards  "  necessity  "  the  first  Court  found  for  defendant, 
who  is  the  minor  pod.  of  the  deceased  original  mortgagee,  but 
instead  of  dismissing  the  suit,  which  was  not  a  suit  for  redemp- 
tion, it  granted  plaintiff  a  decree  for  possession  on  payment  of 
Rs.  700. 

The  lower  Appellate  Court  on  the  other  hand,  found  only 
Rs.  300,  on  account  of  expenses  for  Devia's  projected  marriage, 
legitimate,  and  disallowed  the  rest,  thus  giving  possession  on  pay- 
ment of  Rs    300  only, 

Defondant  lodges  this  further  appeal,  urging  that  the 
whole  was  for  "  necessity  "  and  plaintiffs  file  cross-objections 
in  regard  to  the  condition  of  payment  of  Rs.  300  only. 

After     hearing    arguments     and     examining  the   record,  I 
have  arrived  at  the    con:lusioa   that    defendant    must   succeed. 
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In  the  6rat  place.  I  can  find  no  motive  for  the  mortgage 
which  would  make  it  liable  to  be  contested  by  plaintiffs.  At 
the  date  of  the  mortgage  Devia  was  living  with  plaintiffs  and 
their  father  and  was  presumably  on  good  terms  with  them, 
and  there  is  really  no  proof  that  Devia  was  a  man  of  immoral 
life,  much  less  that  he  actually  borrowed  this  money  for  immo- 
ral purposes  or  by  way  of  reckless  extravagance  or  wanton 
waste  cf.  Devi  Ditto,  v.  Sandagan  Singh  (l).  Secondly,  the 
two  reasons  for  borrowing  are  natural  and  proper  enough — 
Devia's  intended  marriage  and  his  project  of  enlisting  in  a  cavalry 
regiment.  Neither  purpose  was  effected  ;  bat,  notwithstanding 
the  denial  of  the  girl's  father,  I  am  satisfied  that  Devia  did  take 
the  preliminary  steps  towards  carrying  oat  each  :  his  applying 
for  enlistment  in  a  regiment,  which  would  necessitate  his  being 
ready  with  some  hundreds  of  rupees  for  his  horse,  etc.,  is  proved 
beyond  doubt,  and  the  agreement  with  Wasawa  Singh  or  the 
farigh  khati  (or  whatever  it  should  be  called)  on  the  file  makes 
it  clear  that  Devia  did  begin  negotiations  about  marrying  the 
girl  and  spent  some  money  over  it.  From  the  point  of  view  of 
the  lender  Dewa  Singh  the  question  is  not  what  Devia  actually 
did  with  the  money,  but  whether  Dewa  Singh  after  due  enquiry 
had  reason  to  believe  that  Devia  really  intended  to  marry  and 
to  enlist,  both  of  which  things  were  natural  and  proper  iu  a 
young  man  of  25.  I  see  no  reason  to  doubt  his  bond  fide  belief  : 
unfortunately  he  is  not  hero  to  explain  matters  and  defendant 
is  a  little  boy  and  cannot  explain.  Devia's  general  good  faith 
is  clear  from  the  undoubted  fact  that,  when  the  enlistment 
project  fell  through,  ho  spent  the  money  on  agricultural  cattle, 
which  are  row  in  the  possession  of  plaintiffs.  The  Divisional 
Judge  makes  a  curious  mistake  when  ho  says  the  cattle  bought 
by  Devia  are  not  traced  ;  the  Munsif  on  remand  rightly  remarks 
that  plaintiffs'  guardian  admits  that  plaintiffs  have  got  those 
cattle. 

The  question  about  the  outstandings  ground  2— need  not  be 
discussed  ;  it  is  quite  beside  the  mark. 

I  dismiss   the  cross-objections  and  accept  the  appeal.  I  would 

like  to  dismiss    plaintiffs'   suit  in   accepting   defendants'  appeal, 

but  I  cannot     do   this   inasmuch  as    defendant   did    not   appeal 

against   the  first   Court's   decree.     I   merely  accept   defendant's 

appeal,   set  aside  the  decree  of   the  lower  Appellate    Court   and 

restore   that  of  the  first  Court,  and    direct  that   plaintiffs  do  pay 

defendant's  costs  throughout. 

Appeal  allowed. 


O  65  P.  B.t  1900. 
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No.  66- 

Before  Hon.  Sir  Arthur  Reid  Kt.  Chief  Judge, 
and  Hon.  Mr.  Justice  Ryves. 

NABIBAKHSH— (Defendant)-APPELLANT, 

Versus 
RAM  JAWAYA— (Plaixtik.)  -'l^P^NDENT. 
Civil  Appeal  Ko.  b(ti    f  i9  ».'. 

Indian  Oaths  Act  X  of  1873,  section  &—F»rm  of  oath— affecting  third 
person — consent  to  abide  by  statement  oa  o ;  .L.  Competency  of  Court  to 
administer  such  oath. 

Where  the  oath  administered  to  the  Oef,>  da  it  was  in  these  term.9 
"If  I  lie  in  saying  that  I  did  not  str'ke  the  b.  luce  and  had  paid 
the  debt  may  my  wife  be  considered  to  have  been  di  orced  from  me.'' 

Held  following  Ruldu  Mai  v.  Bhupa  ^*),  a.l  dissenting  from  Ram 
Narain  Singh  v.  Babu  Singh  (-)  that  the  oath  "as  r<  pugnant  to  decency, 
purported  to  affect  a  third  person  and  was  in  contra  eition  of  section  8  of 
the  Indian  Oaths  Act  1873,  and  that  the  fact  that  the  Defendant  accepted 
and  kok  the  oath  did  not  validate  it  or  create  a  bar  to  any  objection  by  the 
Plaintiff  in  as  much  as  the  Court  was  not  competent  to  tender  the  oath 
to  the  Defendant  and  was  consequently  barred  from  accepting  the  evidence, 
so  sworn. 

Further  appeal  from  the  decree  of  Khan  Bahadar  Maulvi  Inam  Alt, 
Divisional  Judge,  Jhelum  Division,  dated  the  15th  March  1909, 

Fazal  Ilahi  for  Appellant. 

Dnni  Chanel  for  Respondent. 

The  judgment  of   the  Conrt  was  delivered  by — 

Sir  Arthur  Reid,  C.  J.— The  question  for  decision  is  ^Qth  May  1910. 
whether  the  Lower  Appellate  Court,  was  right  in  remanding  the 
suit  on  the  ground  that  the  oath  taken  by  the  defendant 
appellant  was  in  contravention  of  the  terms  of  section  8  of  the 
Oaths  Act  X  of  1873,  and  that  the  statement  on  thnt  oath  did 
not  conclude  the  case.  The  oath,  dictated  by  the  plaintiff- 
respondent  was  in  these  terms.  "  If  I  lie  in  saying  that  I  did 
not  strike  the  balance  and  had  paid  the  debt  may  my  wife 
be  considered  to  have  been  divorced  from  me.' ' 

This  is  a  far  stranger  case  than  those  reported  in  Ruldu 
Afal  v.  Bhupa  (l)  and  Bam  Narain  Singh  v.  Babu  Singh  (2)  in  which 
the  oath  was  taken  while   the  person  taking  it  had  his    hand   on 
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bis  son's  head  or  arm,  and  we  have  no  hesitation  in  holding 
that  the  oath  was  repugnant  to  decency  and  purported  to  affect 
a  third  person. 

We  see  no  reason  for  holding,  as  was  held  in  the  Allahabad 
case  that  the  acceptance  by  the  defendant  and  his  taking  the 
oath  dictated  by  the  plaintiff  validated  the  oath  though 
obviously  in  contravention  of  section  8,  and  created  a  bar  to 
any  objection  by  the  plaintiff.  The  Court  was  not  competent 
to  tender  the  oath  to  the  defendant  and  was  consequently  barred 
from  accepting  the  evidence  of  the  defendant  so  sworn 
and  it  was  not  a  case  of   mere  repudiation  by  the  plaintiff. 

The  coureo  adopted  in  Ruldu  Mai  v.  Bhupa  Q),  was,  in  our 
opinion,  the  correct  course  and  wo  dismiss  the  appeal  with 
costs. 

Appeal  Dismissed. 


No-  67- 

Before  Eon.  Sir  Arthur  Reid  Kt.  Chief  Judge  and  Bon, 
Mr.  Justice  Ryves. 

MUSSAMMAT  BHAGAN  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Versus 

JAHANA  AND  ANOTHER— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  566  of  1908. 

Custom  Alienation— Gift  of  avcesiral  land  by  a  childless  proprietor  in 
favour  of  his  sisters — contest  by  the  reversioners  oj  the  donor — Onus  pro  bandi 
Dhamrayas  of  Shahpur  District. 

Held,  that  among  Dhamraya9 — a  small  endogamous  agricultural  tribe 
of  the  Shahpur  District— the  collateral  reversioners  of  the  donor  are  entitled 
to  obtain  a  declaration  that  a  gift  of  the  whole  of  his  ancestral  land  by  a 
childless  proprietor  to  his  sisters  shall  not  affect  their  reversionary  rights 
after  the  death  of  the  donor— And  that  the  onus  of  proving  the  validity  of 
the  gift  vvai  on  the  sisters  who  failed  to  discharge  it. 

Further  appeal  from  the  decree  of  M.  L.  Waring,  Esquire, 
Additional  Divisional  Judge,  Shahpur  Division,  dated  the  I4t/t 
March  1908. 

Muhammad  Shafi  for  Appellants. 

Lai  Chand  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

0)86  P.  R.  1873. 
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Sir  Arthur  Reid  C.  J.— The  parties  are  Dhamrayas,  a  3rd  June  1910. 
small  endoganious  Agricultural  tribe,  of  the  Shah  pur  District. 
The  Lower  Appellate  Court  has  recorded  that  this  tribe  admit- 
tedly falls  uuder  the  head  of  miscellaneous  Musalmans.  The 
question  for  consideration  is  whether  the  collateral  reversioners 
of  subhana  are  entitled  to  a  declaration  that  a  gift  of  the  whole 
of  his  ancestral  land  to  his  sisters  does  not  affect  their  rever- 
sionary rights.  A  mass  of  authority  was  cited  by  counsel  for  the 
appellants,  the  sisters,  in  an  endeavour  to  establish  the  proposi- 
tion that  Dhamrayas  have  been  absorbed  in  the  A  wan  tribe  and 
have  adopted  A  wan  customs  or  are  governed  by  Mohammedan 
Law. 

Not  a  scrap  of  evidence  of  this  absorption  has  been  cited 
and  no  instance  of  a  gift  to  a  sister  iu  this  tribe  having  been 
maintained  or  allowed  is  forthcoming. 

Reliance  was  placed  on  a  gift  among  Talokars  of  the  same 
village  to  a  wife's  brother's  son,  but  that  was  maintained  on 
the  ground  that  a  donee  had  been  adopted,  and  as  much  of 
the  gift  as  was  to  a  wife's  brother's  son,  not  adopted,  was  set 
aside. 

The  decisions  of  this  Court  have  not  placed  sisters  on  the 
footing  occupied  by  daughters  under  the  ordinarily  prevailing 
customary  law  and  the  distinction  was  emphasised  in  Hamira 
v.  Ram  Singh  (}).  A  Division  Bench  ruled  as  follows,  in  Bholi 
v.  Fakir  (2),  at  p.  229.  "  In  every  case  therefore,  when  the 
"  parties  are  agriculturists  and  the  property  concerned  is  ancestral 
'*  and  immovable,  the  Court  is  in  our  opinion,  bound  to  assume  at 
"  this  stage  of  the  case,  and  before  any  evidence  is  tendered 
"  as  regards  the  power  of  alienation,  that  an  alienation  of  such 
"  property  is  invalid" — 

This  is,  in  our  opinion,  a  sound  exposition  of  the  law 
applicable  and  is  not  opposed  to  the  ruling  of  the  Full  Bench 
in  Daya  Bam  v.  Solid  Singh  (3),  that  among  parties  generally 
following  customary  law  it  is  permissible  to  fall  back,  as  a  last 
resort,  on  their  personal  law  for  the  decisions  of  the  point  iu 
issue,  when  no  definite  rule  of  the  former  law  applicable  to  the 
case  before  a  Court  can    be  found. 

The  parties  reside  in  a  village  in  the  Shahpur  District 
which  although  not  geographically  in  the  centre  of  the  Punjab,  is 
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separated  by  other  districts  from  the  frontier  and  u  separated 
by  one  district  only  from  the  Lahore  District.  No  evidence 
of  their  being  governed  by  Mohammedan  Law  has  been  adduced. 
We  have  no  hesitation  in  holding  that  the  burden  of  proving 
the  validity,  against  the    collaterals,  of    the    alienation  was  on 

the  sisters,  who  have  failed  to  discharge  it. 

*a 

As  remarked  in  Bholi  v.  Fakir  (})  tho  referring  order  of 
Plowden  S.  J.  in  Bamji  Lai  v.  Tej  Bam  (2)  is  in  point. 

The  record  of  rights  does  not  help  the  sisters,  and  answer 
12,  at  p.  73  of  Wilson's  customary  law  of  the  Shahpur  Dis- 
trict, relied  on  for  them,  is  not  supported  by  any  instance,  and 
the  persons  in  the  compilers  mind  were  obviously  Awans.  The 
note  on  page  72  of  the  same  work,  as  to  gifts  by  miscellaneous 
Mohamedans,  shows  how  valueless  mere  records  of  opinions 
as  to  custom,  without  instances,  are. 

It  would  be  a  waste  of  time  to  criticise  in  detail  the 
authorities  cited  by  counsel  of  the  appellants.  Most  of  them 
deal  with  other  tribes  and  cases  supported  by  instances,  and 
the  attempt  to  apply,  by  analogy  to  the  pat  ties  to  the  present 
suit,  the  rules  therein  laid  dowu    has,  in  our  opinion  failed. 

The  appeal  fails  and  is   dismissed  with  costs. 

Appeal  Rejected. 


No.  68- 

Before    Eon.  Mr.  Justice  Johnstone, 

KHUDA  BAKHSH  AND  OTHERS -(Defendants)  — 
PETITIONERS, 

Versus 

SHAMAS  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Revision  No.  179  of  1910. 

Custom — Alienation — Bequest  of  ancestral  land  by  a  childless  proprietor 
in  favour  of  sister's  sons— Validity  of—Kahuts  of  tahsil  Chakwal,  District 
Jhelam. 

Held,  that  among  Kahuts  of  tahsil  Chakwal,  District  Jhelum,  a  bequest 
of  ancestral  land  with  the  consent  of  his  broth  er  by  a  childless  proprietor 
in  favour  of  his  sister's  sons  who  were  agnatic  ally  related  to  the  testator 
in  the  fifth  degree  and  who  had  rendered  services  to  him,  is  valid  by  custom. 


(i)  62  P.  B.  1906.  CO  73  P.  R.  1895,  F.  B. 
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Petition  under  section  70  (a)  and  (b)  of  Act  XV III  of  1884  as 
amended  by  Act  XXV  of  1899  for  revision  of  the  order  of  W- 
Malan,  Esquire,  Additional  Divisional  Judge,  Jhelnm  Division, 
dated  the  17th  April,  1909. 

Dani  Ohand,  for  petitioners. 

Fazal  Ilabi,   for  respondents. 

Toe  judgraeat  of  the  learned  Judge  was  as  follows  :— 

Johmstone,  J.— In  this  case  plaintiffs,  who  are  Kahnts  of  30^  May  1910. 
tahsil  Chak  val,  D, strict  Jhelam,  sue  for  a  declaration  that  a 
certain  will  shall  n>t  affect  their  reversionary  rights.  That 
will  was  executed  by  one  Samand,  their  collateral  in  the  third 
degree,  and  it  was  executed  in  favour  of  two  defendants  (Nos. 
1  and  2),  his  sister's  soqs  and  also  agnacically  related  to  him 
in  the  fifth  degree  Haidar,  brother  of  deceased, -Samand,  is  still 
alive,  bnt  he  assented  to  the  will,  though  the  land  dealt  with 
is  ancestral. 

The  first  Court  framed  issa9s  and  held  a  regular  enquiry 
and  concluded  that  custom  was  in  favour  of  defendants  1  and 
2,  and  that^thi  will  wis  valid.  The  suit  having  been  thus 
dismissal,  plaintiffs  anpealel  with  the  res  alt  that  the  suit  was 
in  the  end  decreed. 

Defendants  I  and  2  hive  3omi  up  hero  on  revision,  and 
I  have  admitted  the  petition  because,  in  my  opinion,  the 
question  of  custom  is  an  important  one  and  has  been  wrongly 
decided. 

I  have,  with  the  learned  counsel,  gone  through  the  evidence 
on  the  record  and  the  instincts  there  given.  There  are  at  most 
twj  cises  of  wills  or  gifts  to  sister'3  sons  in  which  the  aliena- 
tion was  upheld,  but  then  there  are  no  cases  to  the  contrary. 
The  daughter's  sons'  cases  and  the  son-in-law  cases  are  not 
directly  in  point,  though  they  are  numerous  and  perhaps  go  to 
shew  indirectly  that  these  Kahuts  claim  a  good  deal  of  power 
in  dealing  with  ancestral  land.  The  tribe  is  endogamous,  and 
defendants  Nos.  1  and  2  are,  though  sister's  sons,  collaterals  only 
two  degrees  further  removed  than  plaintiffs  themselves  from 
the  testator.  These  things  are  all  in  favour  of  the  legatees 
and   of  non-interference  by  the  Courts. 

And,  in  addition,  we  have  two  extremely  important  con- 
siderations, namely,  Haidar's  assent  to  the  will,  and  the  fact 
that   defendants  1  and  2  did  services  to  the  testator,  and   wouij 
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have  done  more  if  unfortunately  be  had  not  died.  No  doubt 
Haidar  is  sonless  ;  but  he  is  a  p  )or  man,  and  I  am  satisfied 
that  he  consents  to  the  will  not  becausa  he  has  been  "  squared  " 
but  beeause  he  knows  it  is  all  right  ;  and  the  value  of  such  an 
assent  as  this  becomes  clear  on  h  perusal  of  Woli  Bad  v.  Ala 
Bad  (!),  and  Mussammat  Fatteh  Bibi  v.  Allah  Bakhsh  (2;,  of 
which  the   former  is  a  Kahut  case  like  the  present. 

In  regard  to  services  the  lower  Appellate  Court  finds 
them  insufficient.  The  will  recites  that  defendants  Nos.  1  and  2 
have  served  the  testator  in  sickness  and  in  health  ;  and  the 
mere  fact  that  they  only  came  to  live  in  his  house  when  he 
became  ill  some  months  before  his  death,  does  not  negative 
the  idea  that  they  h*d  served  him  before  that.  Bat  even  if 
they  had  not  so  far  as  the  evidence  shows,  the  testator  was  not 
dying  when  they  went  to  the  house  ti  live,  but  was  merely  ill, 
and  the  wording  of  the  will  do3S  not  at  all  confirm  the  sug- 
gestion that  he  knew  or  thought  he  would  die  soon,  but  rather 
the  contrary. 

We  have  thus  in  favour  of  the  legatees — 

(a)  Haidar's  bond  fide  assent  ; 

(b)  services  rendered  ;  • 

(c)  legatees   in    fifth  degree,  only    two  degrees  more  than 

plaintiffs  ; 

(d)  such    cases   as    have  occurred  being  all  in  favour   of 

froe  gifts  even  to  sister's  Bonn. 

For  these  reasons  I  allow  this  petition  and  dismiss  plaintiffs' 

suit  with  cr.sts  throughout,  setting  aside  the  decree  of  the   lower 

Appellato  Court. 

Revision  accepted. 


No.  69- 

Before  Eon.  Mr.  Justice  Shah  Din. 

MALLA  alias  MAL  SINGH  AND    OTHERS— (Plaintiffs)  — 

APPELLANTS, 

Versus 

MUNSHI  RAM  AND  OTHERS -(Defbsdants) -RESPOND- 
ENTS. 
Civil  Appeal  No.  235  of  1909. 

Custom  alienation— Sale  of  house  by  non -proprietor  — Mauza  Tahoandi 
Kalan  tahsil  Jugraon,  district  Ludhiani  — Suit  for  ejectmint  of  ven  i ■■  — 
Acquiescence  by  proprietors. 


(>)  72  p.  j?.,  1900.  ?)  84  p.  k.;  redo. 
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Held  that  a  custom  had  not  been  established  authorising  the  non- 
proprietors  of  mauta  Talwandi  Kalan,  tahsil  Jagraon,  District  Ludhiana, 
to  alienate  without  the  consent  of  the  proprietary  body  their  right  of 
residence  in  houses  occupied  or  erectel  by  them  and  that  on  leaving  the 
village  they  were  entitled  merely  to  sell  or  remove  the  materials. 

Held  also  that  a  proprietor  by  attesting  the  sale  deed  of  a  non-pro- 
prietor and  appearing  before  the  Sub-Registrar  acquiesces  in  the  alienation 
and  is  debarred  from  contesting  it. 

Further  appeal   from  the  decree  of  H.  A.  Rose,  Esquire,  Divisional 
Judge,  Ambala  Diiision,  dated  the  29th  July  190S. 

Devi  Dial,  for  appellants. 
Sheo  Narain,  for  respondents. 
The   judgment  of  the  learned  Judge  was  as  follows  :  — 

Shah  Din,  J. — This  appeal  arises  oat  of  a  suit  brought  by  22nd  June  1910. 
the  plaiatiffs-appellants,  who  are  some  of  the  proprietors  of 
mauza  Talwandi  Kalan,  tahsil  Jagraon,  district  Ludhiana,  for 
the  ejectment  of  defendants  Nos.  1  and  2  from  a  house  situate  in 
the  said  village,  which  has  been  sold  to  the  said  defendants 
by  defendants    Nos.  3  and  4,  who  are  non-proprietors. 

The  sole  question  for  decision  in  this  .appeal  is  whether 
according  to  the  true  construction  of  the  Wajib-ul-arz  of  the 
village  the  non-proprietors  have  an  unrestricted  power  of 
alienation  in  respect  of  their  houses  situate  in  the  village 
abadi.  The  relevant  clause  in  the  Wajib-ul-arz  runs  as  follows  :  — 

Jis  qadar  ghair  malikan  gaon  men  abad  hain  unka 
milkiyat-i-zamin-i-sakni  se  kuckh  wasta  nahin  hai.  Jab  tak 
gaon  men  abad  rahen  be-dakhl  nahin  ho  sakte.  Jab  chale  jawen  to 
malba  raakanat  jo  ghair  malikan  ne  apni  lagat  se  lagayn  hoice 
uske  utha  lejane  ya  farokht  kame  ka  unko  ikhtiyar  hasil  hai. 
Zamin  sakini  ke  rihan    bai  ka  ikhtiyar  nahin  hai. 

From  a  note  attached  to  this  part  of  the  Wajib-ul-arz 
it  would  appear  that  the  non -proprietors  protested  against  the 
above  entry  and  stated  that  a  non-proprietor  had  full  power 
to  sell  or  mortgage  the  site  under  his  own  house.  This  protest 
is  supported  by  five  alleged  instances  of  alienations  of  houses 
by  non-proprietors,  two  instances  being  of  mortgages  and  three 
of  sales. 

According  to  the  Divisional  Judge,  the  meaning  of  the 
aforesaid  entry  in  the  Wajib-ul-arz  is  that  kamins  can  sell  their 
houses  as  such,  but  that  they  cannot  sell  the  sites  under  them. 
Upon  this  construction,  the  learned  Judge  has  decreed  the 
plaintiffs'  claim  against  the  site  under  the  house  in  dispute, 
bat   ha3    held   that    as    regards    the  house  itself     the   plaintiffs 
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have  no  right  to  question  its  sale.  As  to  the  effect  of  this 
decree,  the  Divisional  Judge  concedes  that  it  will  be  of  no 
practical  value  to  the  plaintiffs,  bat  he  says  that  this  is  the  only 
decree  that  he  can  pass  in  the  case,  as,  according  to  him, 
the  plaintiffs  have  no  right  to  ask  the  defendants  to  demolish 
the  house  and  remove  the  materials,  such  a  custom,  if  it 
existed  at  all,  being,  in  the  learned  Judge's  opinion,  inequit- 
able and  opposed  to  public  policy. 

The  learned  pleader  for  the  respondents  is  not  prepared 
to  support  the  view  of  the  Divisional  Juds>e  in  its  entirety,  and 
is  compelled  to  concede  that  the  construction  placed  upon  the 
Wajib-ul-arz  by  the  learned  Judge  is  erroneous.  The  mean- 
ing of  the  Wajib-ul-arz  is  to  my  mind  quite  clear  and  it  is 
this  : — 

So  long  as  a  non-proprietor  occopies  his  house  in  the  village 
he   cannot  be  ejected  therefrom  by   the  proprietary    body.      If, 
however,  he  leaves  the   village   or   abandons  the   house,    he   is 
entitled  to  sell  or  remove   the   materials   if  these  have  not  been 
supplied  by  the  proprietors.     In   no  case  can  the    non-proprietor 
sell  or  mortgage  the  site  under  the  house. 

Such  being  the  provision  in  the  Wajib-ul-arz,  it  is,  in 
my  opinion,  clear  that  if  a  non-proprietor  sells  a  house,  inclu- 
sive of  the  site  under  it,  such  sale  is  void  altogether  against  the 
proprietary  body  and  cannot  hold  good  even  as  regards  the 
materials  so  as  to  confer  upon  the  vendee  the  right  of  residence 
in  the  house  which  was  vested  in  the  vendor.  The  non-pro- 
prietor can  remove  the  materials  if  he  pleases,  or  he  can  sell 
them  to  any  ono  ho  likes,  but  in  the  latter  oase  the  vendee 
too  can  only  remove  the  materials  and  he  will  have  no 
right  of  residence  in  the  house,  as  such  right  cannot  be 
enjoyed  without  making  use  of  the  site  as  part  of  the  house, 
which  site  the  non-proprietor  cannot  ex  hypothesi  part  with. 
In  a  case  like  the  present,  the  crucial  point  in  connection  with 
a  non-proprietor's  power  of  alienation  in  respect  of  his  house 
is,  whether  his  right  of  residence  in  the  house  can  or  cannot 
be  transferred  to  a  third  person  without  the  consent  of  the 
proprietary  body,  and  the  Wajib-ul-arz  in  this  case,  like  the 
Wajib-ul-arzes  of  most  of  the  Punjab  villages,  lays  down  in 
effect  that  such  right  of  residence  canuot  be  transferred  except 
with  the  consent  of  the  proprietors.  The  construction  placed 
by  the  Divisional  Judge  On  the  Wajib-ul-arz  iu  question 
admittedly  leads  to  grotesque  results,  and  I  have  no  doubt 
that  that  construction  is  erroneous. 
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The  protest  of  the  non-proprietors  as  embodied  in  the 
note  attached  to  the  Wajib-ul-arz  has,  in  my  opinion,  no  legal 
force,  and  thu  few  instances  of  alienation  cited  by  them  are 
insufficient  to  prove  that  the  custom  as  recorded  in  the 
Wajib-ul-arz  does    not  exist   in  the  village  of  Talwandi  Kalan. 

There  is  no  other  evidence  on  the  record  to  shew  that 
the  custom  set  up  by  the  plaintiffs  and  corroboiated  by  the  entry 
in  the  Wajib-ul-arz  has  been  abrogated  in  this  village,  and  I 
see  no  sufficient  reason  at  this  stage  to  comply  with  the  request 
of  the  respondents'  pleader  to  remand  the  cape  for  further 
enquiry,  as  he  is  unable  to  give  me  an  assurance  that  fresh  light 
would  be  thrown  on  the  question  of  custom  involved  in  this 
case   if   the   further  enquiry    prayed   for   were  held. 

It  appears  from  the  record  that  Malla,  appellant,  attested 
the  sale-deed  of  the  house  in  dispute  and  that  he  appeared 
before  the  Sub-Registrar  at  the  time  of  registration.  I  think 
that  this  conduct  on  the  part  of  Malla  cleat  ly  amounts  to 
acquiescence  in  the  sale  in  question,  and  the  suit  so  far  as 
he   is   coucerned   cannot   be   decreed. 

So  far  as  the  other  plaintiffs-appellants  are  concerned,  I 
accept  this  appeal  and  pass  a  decree  in  their  favour  for  pos- 
session of  the  site  under  the  house  in  dispute  with  a 
direction  that  the  vendees  shall  remove  the  materials  within 
three  months  from  the  daio  of  this  order,  failing  which  the 
plaintiffs-appellants  other  than  Malla  will  be  at  liberty  to 
demolish  the  house  and  to  take  possession  of  the  site,  the 
vendees  being   then   entitled   to  take  away  their  materials. 

Under  the  circumstances  the  parties  must  bear  their  own 
costs  throughout. 

Appeal  accepted. 


No-  70. 

Before  Hon.  Mr.  Justice  Shah    Din. 
SHIB  D1T  SINGH— (Defendant)— PETITIONER, 

Versus 

DEVIND AR    SINGH— (Plaintiff)— RES  PONDENT. 

Civil  Revision  No.  890  of    1910. 

Probate    and   Administration  Act  V  of  1881,   section   86 — Appeal  from 
introlocutory   order — Bevision — Grounds  for. 

Where  upon  an  application  being  made  for  letters  of  administration 
under  the  Probate  and  Administration  Act  (V  of   1881),  it  was    objected 
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that  the  District  Judge  had  no  jurisdiction  to  entertain  the  application  and 
that  officer  decided  against  the  objection. 

Held,  that  no  appeal  lay  from  the  order  of  the  District  Judge  Hnder 

section  86  of  the  Act,  inasmuch  as  the  order  was  not  one  made   by  the 

District  Judge  by  virtue  of  the  powers  expressly  conferred  upon  him  by 
the  Act. 

Held,  also  that  the  order  being  an  interlocutory   one  on  a  point  of 
jurisdiction  no  revision  lay  in  the  Chief  Court. 

Petition  under  section  70  (a)  of  Act  XVIII  of  1884  as  amended 
by  Act  XXV  of  1899  for  revision  of  the  order  of  A.  H.  Parker, 
Esquire,  District  Judge,  Lahore,  dated  the  8th  January  ]910. 

Fazl-i-Husaain  and  Sangam  Lai,  for  petitioner. 

SheoNarain  and  Umar  Bakhsh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

ZOth  June  1910.  Shah  Din,  J. — This    is  a   petition   under   section  70  (1)  (a) 

of  tho  Punjab  Courts  Act  for  revision  of  the  order  of  the  District 
Judge,  Lahore,  deciding,  upon  the  objection  of  the  petitioner, 
that  he  had  jurisdiction  to  entertain  an  application  by  the 
respondent,  Devindar  Singh,  for  letters  of  administration  to 
part  of  the  estate  of  the  late  Sardar  Ranjit  Singh  of  Patiala- 
For  the  respondent  it  is  urged  aa  a  preliminary  objection 
that  the  order  in  question  being  an  interlocutory  one,  no 
revision  is  competant  under  clause  (a)  of  section  70  (I)  of 
tho  Courts  Act.  This  objection  is  well  founded  and  must 
prevail.  The  question  as  to  whether  a  decision  by  a  subordinate 
Court  on  the  preliminary  point  of  jurisdiction  can  or  cannot  be 
made  the  subject  of  revision  in  this  Court,  is  discussed  at  length 
in  the  judgment  of  this  Court  in  Mahtab  Eai  v.  Kaman  Lai  (*) 
and  following  that  decision  I  hold  that  no  revision  lies  from  the 
order  complained  of  in  this  case. 

The  counsel  for  the  petitioner  now  contends  that  an  appeal 
lay  in  this  case  to  this  Court  under  section  86  of  Aot  V  of 
1881,  and  that  the  petition  for  revision  may  be  treated  as  a 
memorandum  of  appeal.  After  hearing  arguments,  I  do  not 
think  that  an  appeal  lies  under  the  aforesaid  section.  Under 
that  section  an  appeal  lies  to  this  Court  from  an  order  made 
by  a  District  Judge  by  virtue  of  the  powers  conferred  upon 
him  by  the  Act  under  the  rules  contained  in  the  Code  of 
Civil   Procedure  applicable  to  appeals.     Upon   the  analogy   of 

O  51  P.  R.,  1899. 
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the  rulings  in  T.  Lucas  v.  H.  Lucas  C1),  Khettramoni  Dasi  y. 
Shyama  Char  an  Kundu  (2),  and  Gerindra  Kumar  Das  Gupta  v. 
Rajeshvari  Roy  (3),  I  hold  that  no  appeal  lies  to  this  Court 
from  the  order  complained  of.  That  or.ler  is  merely  an  inter- 
locutory order  disposing  of  the  objection  to  the  jurisdiction  of 
the  Court  to  entertain  the  application  for  letters  of  adminis- 
tration ;  it  is  not  an  order  made  by  the  District  Judge  by 
virtue  of  the  powers  expressly  conferred  upon  him  by  the  Act, 
and  it  is  not  pretended  that  the  present  appeal  lies  under  the 
rules  contained  in  the  Code  of  Civil  Procedure  applicable  to 
appeal . 

The  revision  fails  and  is  dismissed  with  costs. 

Pleader's  fee,  Rs.  32. 

Revision  rejected. 


No-  71- 
Before    Hon.    Mr.   Justice  Shah   Din. 

CHANNAN  SHAH  AND  OTHERS— (Plaintiffs)— APPEL- 
LANTS, 

Versus 
AMARDAS  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  43  of  1909. 

Custom  alienation— Alienation  of  self-acquired  property  by  mother 
and  widtw  of  the  last  mile  owner— LocU3  standi  of  collaterals  residing  in 
another  village  to  contest  the  alienation  —Syads  of  mauza  Tal  Khalta — District 
Rawalpindi. 

Held,  following  Da,ya  Ram  v.  Sohel'  Singh  (*),  that  by  custom  among 
Sayads  of  mauza  Tal  Khalsa,  district  Rawalpindi,  collaterals  of  the  last  male 
owner  residing  in  another  village  have  a  locus  start  li  to  contest  a  sale  of 
self -acquired  land  made  by  the  mother  and  widow  of  the'  deceased  without 
legal  necessity. 

Further  appeal  from  the  decree  of  T.  J.   Kennedy,    Esquire,    Divi- 
sional Judge,  Rawalpindi  Division,  dated  the  26th  May  1908 

Parduman  Das,  for  appellants. 

Ram  Bhaj  Datta,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J.— The   facts   of   this  case   are   fully  stated  in  ZOth  June   1910. 
the  judgments  of  the  Courts  below. 


(»)  (1893)  I.  L.  R.  20,  Cal.  245.  (')   (1894)  I.  L.  R.  21,  Cal.  539. 

(*)    (1900)  J.  L.  R.  27,  Cal.  5.  (4)  110  P.  R.  1906  F.  B. 
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The  sole  question  for  decision  in  this  appeal  is  whether 
the  plaintiffs,  who  are  the  collaterals  of  Sayed  Saidan  Shah  and 
reside  in  the  village  of  Dhera  Pothi,  have  a  locus  standi  to 
contest  a  sale  made  by  defendants  Nos.  1  and  2,  the  mother  and 
widow,  respectively,  of  Saidan  Shah,  for  themselves  and  on 
behalf  of  defendants  Nos.  3  and  4  ;  the  minor  daughters  of 
Saidan  Shah,  of  certain  land  which  was  acquired  by  Saidan 
Shah  and  which  is  situate  in  the  village  of  Tal  Khalsa.  The 
first  Court  has  held,  relying  upon  question  and  answer  No.  49  of 
the  Riwaj-i-am  of  the  Rawalpindi  district,  that  defendants  Nos.  1 
and  2  had  no  power  to  alienate  even  the  acquired  immoveable 
property  of  Saidan  Shah  without  legal  necessity,  and  that  the 
plaintiffs  have  a  right  to  contest  the  alienation  in  question. 
The  lower  Appellate  Court  has  held  the  contrary  view  and  has 
dismissed  the  plaintiffs'  suit,  on  the  ground  that  as  they  belong 
to  the  village  of  Dhera  Pothi  and  have  no  connection  with  the 
village  of  Tal  Khalsa,  where  the  land  in  suit  is  situate,  and  as 
the  land  was  the  self-acquired  property  of  Saidan  Shah,  it  was 
for  them  to  prove  that  they  have  by  custom  a  locus  standi  to 
challenge  the  sale  in  dispute,  and  that  they  have  failed  to 
prove  any  such  custom. 

After  hearing  the  pleaders  on  both  sides,  I  think  that  the 
view  held  by  the  Divisional  Judge  is  erroneous.  The  learned 
Judge,  in  support  of  his  opinion,  relies  upon  the  decisions  of  this 
Court  reported  as  Lokha  v.  Hari  (l)  and  Massammat  Ichhri  v . 
Jowahira  (2).  He  has,  however,  overlooked  the  fact  that  these 
decisions  have  been  fully  considered  in  a  Fall  Bench  judgment 
of  this  Court  in  Daya  Bam  v.  Sohel  Singh  (s),  which  lays  down 
a  rule  of  customary  law  wriich  favours  the  position  taken  up  by 
the  plaintiffs  in  this  case.  In  Lokha  v.  Hari  (l)  and  Mussammat 
Ichhri  v.  Jowahira  (2),  was  the  daughter's  sons  and  the 
daughter  of  the  last  male-owner,  respectively,  who  were  in 
possession  of  the  land  then  in  dispute,  and  the  question  under 
consideration  was  as  to  the  right  of  the  collateral  to  oust  the 
daughter's  sons  and  the  daughter  from  possession  of  the  last 
male  owner's  self-acquired  land  not  situate  in  the  village  of  his 
origin.  In  the  present  case  the  contest  is  not  between  the 
collaterals  of  Saidan  Shah  and  his  daughters  as  to  their  respec- 
tive rights  of  succession  to  the  land  in  suit  ;  the  sole  question  is 
as  to  whether  the  collaterals  have  a  right  to  challenge  a  sale  of 
the  land  in  question  by  the  widow  and    mother  of  Saidan   Shah 


(J)  64  P.  R.,  1893.  (3)  18  P.  R.,  1896. 

(3)  110  P.  R„  1908,  F.  B, 
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in  favonr  of  third  parties,  which  sale  will  affect  the  collaterals' 
rights  of  reversion.  The  daughters  are  still  minors  and  child- 
less, and  no  question  therefore  arises  as  to  the  locus  standi  of  the 
collaterals  to  impugn  the  sale  in  presence  of  the  daughter's 
issue.  The  entry  in  the  Eiicaj-i-am  is  admittedly  in  favour  of 
the  plaintiffs'  right  to  sue,  and  on  the  strength  of  that  entry 
and  on  the  authority  of  Daya  Earn  v.  Sohel  Sir.gh  (*),  I  hold 
that  the  plaintiffs  have  proved  that  they  have  a  right  to  impeach 
the  sale  in  dispute. 

I  accept  the  appeal  and  reversing  the  decree  of  the  Lower 
Appellate  Court  remand  the  case  under  Order  XLI,  rule  23, 
Civil  Procedure  Code,  for  decision  on  the   merits. 

The  costs  in  this  Court  will  abide  the   result. 

Case  remanded. 


No.  72- 

Before  Hon.  Mr.  Justice  Shah  Din. 

GHANIA  LAL—  (Judgment- Debtor)— APPELLANT, 

Versus 

POHLO   MAL— (Decree-Holder)— RESPO NDENT. 
Civil  Appeal  No.  1250    of    1909. 

Execution  of  decree — Application  by  judgment-debtor  to  set  aside  sale 
after  the  auction  sale  had  taken  place — Refusal  of  such  application — Appeal 
-  Civil  Procedure  Code,  Act  V  of  1908,  Order  XXI,  rules  83  and  89,  and 
Order  XLIll,  rule  (1)  0'). 

Held,  that  an  application  made  by  the  judgment-debtor  to  have  a  sale 
of  immoveable  property  set  aside  after  the  auction  sale  bad  taken  place 
without,  at  the  same  time,  making  a  deposit,  does  not  fall  within  the  purview 
of  either  rule  83  or  rule  89  of  Order  XXr  of  the  Civil  Procedure  Code, 
1908,  and  consequently  under  Order  XLIll,  rule  (1)  (j)  an  appeal  does  not 
lie  from  the  order  of  the  first  Court  refusing  to  set  aside  the  sale. 
Miscellaneous  appeal  from  the  order  of  W.  A.  LeEossignal,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  the  1st  August  1909. 

Appellant  in  person. 

Nand  Lai,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Shah  Den',  J. — The  judgment-debtor's  application  Hoes  not  29th  June  1910. 
fall  within  the  purview  of  either  rule  83  or  rule  89  of  Order  XXI 
of  the  Civil  Procedure  Code.  Rule  8_3  is  not  applicable,  because  the 
auction  sale  had  already  taken  place,  and  rule  89  is  equally  in- 
applicable, because  the  judgment-debtor  had  not  deposited  in 
Court   the    sums  specified  in  clauses  (a)  and  (b)  of  sub-rule  (1) 


(!)  110  P.  R.  1906,  F.  B. 
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at  the  time  when  he  made  his  application.  Sach  being  the 
case,  an  appeal  could  not  lie  from  the  order  of  the  first  Court 
to  the  Divisional  Court  under  Order  XLIII  (1)  (J). 

Even,  however,  if  an  appeal  lay  to  the  Divisional  Court, 
none  lies  to  this  Court,  as  the  order  of  the  Divisional  Court 
is  in  any  case  final.  On  the  merits  also,  I  agree  with  the  view 
taken  by  the  Divisional  Judge.  I  can  see  no  sufficient  reason  to 
interfere  with  the  order  of  tho  first  Court. 

The  valne  of  the  suit  out  of  which  the  execution  proceedings 
arose  was  below  Rs.  5,000  and  therefore  the  first  ground  is  un- 
tenable. 

I  dismiss  the  appeal  with  costs. 

Appeal  rejected. 

No.  73- 

Before  Bon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge. 

RAHM  U  N— PLAIN  TIFF, 
Versus 
HASHAM  AND  OTHERS— DEFENDANTS. 

Civil  Reference  No.  23  of  1910. 

Jurisdiction — Suit  by  occupancy  tenant  for  a  declaration  under  section 
45  of  the  Punjab  Land  Revenue  Act,  XVII  oj  1887 — Re-enhancement  of  rent. 

The  plaintiffs  sued  under  section  45  of  the  Punjab  Land  Revenue  Act, 
1887,  for  a  declaration  that  they,  as  occupancy  tenants  under  section  5  of  the 
Punjab  Tenancy  Act,  1887,  were  not  bound  to  pay  the  enhanced  rent 
laid  down  by  a  fresh  entry  in  the  record  of  rights,  and  that  such  entry  was 
erroneous. 

Held,  following  Raja  Nur  Khan  v.  Darab  Khatun  ('>  and  dissenting 
from  Bahadur  Khan  v.  Sardar  {")  that  the  suit  waB  exclusively  cognizable 
by  a  Civil  Court. 

Case  referred  by  Colonel  U.  Davies,  Commissioner,    Jullundur 
Division,  ivith  his  No.  732  of  2nd  March  ]910. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

ith  July  1910.  Sir  A.  Reid,  C.  J. — This   reference  and    civil   reference    32 

of  1910  can  be  disposed  of  together.  The  plaintiffs  sued  under 
section  45  of  the  Revenue  Act  for  a  declaration  that  they,  as 
occupancy  tenants  under  section  5  of  the  Tenancy  Act,  were  not 
bound  to  pay  more  rent  thau  one-tenth  of  the  produce  in  respect  of 
naif  the  land  held  by  them  and  three  anuaa  per  rupee  in  respect 
of  the  rest  of  the  land  held  by  them. 

O  25  P.  R.  1889.  (!)  89  P.  R.  1895. 
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A  Division  Bench  of  this  Court  (Rattigan  and  Roe,  JJ.) 
held  in  Raja  Nur  Khan  v.  Mussammat  Barab  Khatun  Q)  that  a 
suit  of  this  nature  was   exclusively  cognizable  by  a  Civil  Court. 

Rivaz,  J.,  ruled  in  Bahadur  Khan  v.  Sardar  (2)  that  section 
45  of  the  Revenue  Act  must  be  read  with  section  77  of  the 
Tenancy  Act,  and  the  other  provisions  of  either  Act  relat- 
ing to  the  jurisdiction  of  the  Revenue  Courts,  and  that  cases 
falling  within  the  former  section,  are  cognizable  by  the  Civil 
or  Revenue  Court,  according  to  the  nature  of  the  subject- 
matter  of  the  suit  and  the  ruleB  for  the  exercise  of  juris- 
diction by  the  Revenue  Courts  enacted  in  the  relevant  sections 
of  the  two  Acts. 

The  Division  Bench  case  above  cited  wa3  not  cited  in  the 
judgment  and  no  authority  was  cited  for    the  rule  laid  down. 

The  preamble  of  the  Specific  Relief  Act  refers  to  civil 
suits  only,  and  no  exception  to  this  limitation  is  made  in  favour 
of  Chapter  VI  of  the  Act. 

I   have   no    hesitation    in   following   the    Division    Bench 
ruling  and  holding  that  the  suit  now  in  qnestion  was  exclusively 
cognizable  by   a  Civil   Court. 

For  these  reaBODs  I  hold  that  the  Revenue  Court  had  not 
jurisdiction. 

No  cause  against  the  legislation  of  the  decree  of  the 
Court  of  first  instance  in  a  Civil  Court  with  jurisdiction  has  been 
shown  and  such  registration  doe3  not  appear  to  be  prejudicial  to 
either  side. 

Under  section  100  of  the  Tenancy  Act,  I  order  that  the 
decree  of  the  Court  of  Brat  instance  be  registered  in  a  Civil 
Court  which  has  jurisdiction. 

The  memorandum  of  appeal  will  be  returned  for  presentation 
in  the  Civil  Appellate  Court. 

No.  74. 
Before  Bon.  Sir  Arthur  Reid,  Rt.,  Chief  Judge,  and  Hon. 
Mr.  Justice  Scott-Smith. 
MUSSAMMAT  MALAN— (Defendant)—  APPELLANT, 

Versus 
RURA  AND  OTHERS— (Plainhfps)— RESPONDENTS. 

Civil  Appeal  No.  183  of  1910. 
Cus'om — Succession — forfeiture  of  widow's  estite — effect  of  inchagtity   of 
widow  subsequent  totaking  possession — Somal  Jati  of  tahsil  Phillour,  District 
Jullundur. 

Held,  that  it  was  not  established  that  by  custom  prevailing  among  Somal 
Jata   of  the   Phillour  tahsil  in   the  Julluudur  District  a  widow  forfeits  her 

0)  25  P.  R.    1889.  {*)  89  P.  R.  1895, 
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right  by  reason  of  inchastity  subsequent  to  taking  possession  of  her  laU 
husband's  estate. 

Further  appeal   from   the  dercee  of  A.  H.   Parker,  Esquire, 
Divisional  Judge,  Jullundur  Division,  dated  the  4<th  June  1909. 

Beni  Parshad,  Khosla,  for  appellant. 

Douglas,  for  respondents. 

The  judgment  of  the  Court  was  deliverd  by — 
9th  July  1910«  Sir  Arthur  Reid,  C.  J.— The  parties  are  Somal  Jats  of  the 

Phillour  tahsil  in  the  Jullundur  District.  The  case  for  the 
plain  tiffs -respondents  was  that  the  appellant,  Mussammat 
Malan,  widow  of  their  collateral  Hi ra,  had  forfeited  her  rights 
in  her  deceased  husband's  estate  by  remarriage  or  inchastity, 
having  borue  a  child  about  1  f  years  after  Hira's  death.  The 
remarriage  has  bean  denied,  and  we  concur  with  the  Court  of 
first  instance  in  the  conclusion  that  it  has  not  been  established. 
Of  the  inchastity  there  is  no  doubt;  but  the  question  for  con- 
sideration is  whether  inchastity,  subsequent  to  taking  possession 
of  the  husband's  estate,  effects  forfeiture  thereof. 

The  authorities  cited  at  the  hearing  were — 

(1)  Mussammat  Nur  Begam  v.  Sadar-ud-din   Rhan  Q),  the 

parties  to  which  were  Pathans  of  Hoshiarpur.  It  was  found 
that  the  widow's  inchastity  involved  forfeiture  of  her  deceas?d 
husband's  estate. 

(2)  Didar  Singh  v.  Mussammat  Dharmon  (2),  the  parties  to 
which  were  Jats  of  the  Ferozepore  District.  It  was  held  that 
a  Jcarewa  marriage  with  the  brother  of  the  deceased  hus- 
band did  not  effect  forfeiture  of  the  widow's  rights  in  the 
deceased  husband's  estate. 

(3)  Fatteh  Singh  v.  Kalu  (s),  the  parties  to  which  were 
Bagri  Jats  of  the  Sirsa  District.  It  was  held  that  no  custom, 
whereby  a  widow  forfeited  her  estate  by  inchastity  after  the 
death  of  her  husband,  had  been  established;  that  there  was 
no  general  custom  in  the  Punjab  by  which  a  Hindu  widow 
forfeited,  by  an  act  of  inchastity,  her  husband's  estate 
vested  in  her,  and  that  in  the  absence  of  proof  of  a  special  custom, 
the  Hindu  Law    applied. 

(4)  Mussammat  Sobhi  v.  Bhana  (4),  the  parties  to  which 
were   Utal  Jats    of  the  Ludhiana    District.     It  was  held  that  a 


(l)  2  P.  R  1888.  (si  107  P.  R.  1888. 

(»>  25  P.  JJ.  1883.  -    (4)  25  P.  R.  1891. 
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custom  forfeiting  for  inchastity  of   a  widow  her  interest    in  her 
deceased  husband's  estate,  had  been  established. 

(5)  Wadhawa  Singh  v.  Mussammat  Baj  Devi  (*),  the 
parties  to  which  were  Sikh  Jats  of  the  Amritsar  District.  It 
was  held  that  a  custom  whereby  a  widow,  who  abandoned 
her  deceased  husband's  household  and  contracted  an  irregular, 
but  more  or  less  permanent,  union  with  another  man,  forfeited 
her  life  estate  in  [her  late  husband's  land,  had  been 
established. 

(6)  Mussammat  Atri  v.  Didar  Singh  (2),  the  parties  t0 
which  were  Banias  of  Ambala  town.  It  was  held  that  a  widow 
did  not,  by  subsequent  inchastity,  forfeit  the  estate  which  had 
vested  in  her  on  her  husband's  death. 

(7)  Article  30  of  Rattigan's  Digest,  in  which  authorities 
are  cited  for  the  rule  that  the  subsequent  inchastity  of  a  widow 
sometimes  causes  forfeiture  of  her  life  interest  in  her  husband's 
estate,  but  that  the  onus  of  establishing  a  custom  involving 
forfeiture  is  on  those  who  allege  its  existence. 

For  the  respondents  it  was  contended  that  the  parties  lived 
within  ten  miles  of  the  boundary  of  the  Ludhiana  District, 
and  that  Mussammat  Sobhi  v.  Bhana  (3)  should  be  applied. 
The  boundary  is,  however,  the  river  Sutlej,  and  we  see  no 
reason  for  holding  that  a  special  custom  proved  to  exist  on  one 
side  of  the  boundary  exists  also  on  the  other  side.  No  instance 
from  this  district  or  tribe  of  the  customary  forfeiture  set  up  and 
no  decision  establishing  the  custom  in  this  tribe  or  district  was 
cited.  The  oral  evidence  of  the  existence  of  a  custom  without 
any  instances  is,  in  our  opinion,  worthless. 

For  these  reasons  we  decree  the  appeal,  set  aside  the  decrees 
of  the  Courts  below  and  dismiss  the  suit.  Parties  will  bear 
their  own  costs  of  all  the  Courts,  the  inchastity  of  the  widow 
having  been  established. 

Appeal  allowed. 

No.  75. 

Before  Hon.  Mr.  Justice  Scott-Smith. 
IMRAT  LAL  AND  OTHERS— (Plaintiffs)-PETITIONERS, 

Versus 
LALCHAND— (Defendant)— RESPONDENT. 
Civil  Revision  No.  2684  of  1908. 
Indian    Limitation    Act,    IX  of  1908,  Article  85 — Reciprocal  demandt— 
Bahi  account. 

(»)  40  P.  R.  1899.  (*)     76  P.  R.  1901. 

(3,  25  P.  R.  1891. 
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I.  L.  and  others  used  to  supply  L.  0.  with  capital  by  means  of  hundis 
and  L.  C.  supplied  them  with  goods.  Up  to  the  year  1954  Sembat  the 
balance  was  sometimes  in  favour  of  I.  L.  and  sometimes  in  favour  of  L.  C, 
but  after  Sambat  1951  the  balance  was  always  in  favour  of  I.  L.,  though  I.  L. 
went  on  supplying  cash  and  L.  0.  in  turn  supplied  goods.  Each  year  the 
balance  was  ascertained  and  carried  over,  but  in  Sambat  1959  a  regular 
balance  was  struck  and  signed  by  L.  C.  It  was  contended  by  L.  C.  tha 
after  Sambat  1954  at  any  rate  there  was  no  mutuality,  and  that  article  85 
of  the  Indian  Limitation  Act,  IX  of  1908 ,  was  therefore  inapplicable. 

Held,  by  the  Chief  Court  that  the  suit  was  governed  by  article  85  of  the 
Indian  Limitation  Act. 

Petition  under  section  25  of  Act  IX  of   1887  for   revision  of  the 

order   of  Bhai    Umrao   Singh,  Judge, 'Small    Cause    Court. 

Delhi,  dated  the  10th  August  1908. 

Dwarka  Das,  for  petitioners. 

Shadi  Lai,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
23rd  April  1910.  Scott-Smith,  J. —This  revision  has  been  admitted  to  a  hearing 

nnder  section  25  of  the  Provincial  Small  Cause  Courts  Act. 

The  facts  are  clearly  given  in  the  judgment  of  the  Lower 
Court  which  has  held  that  the  account  is  not  one  to  which 
Article  85  of  the  2nd  Schedule  of  the  Limitation  Act  applies. 

Article  85  reads  thus— 

"  For  the  balance  due  on  a  mutual,  open  and  current 
account  where  there  have  been  reciprocal  demands  between 
the  parties." 

The  dealings  between  the  parties  sbegan  in  Sambat  1942 
and  accounts  were  made  up  each  year  until  Sambat  1956. 
Plaintiffs  supplied  defendant  with  capital  by  means  of  hundis 
and  defendant  supplied  them  with  goods.  According  to  the 
epitome  of  accounts  given  by  the  Lower  Court  in  its  judgment 
there  was  semetimes  a  balance  against  the  plaintiffs  and 
Bometimes  one  against  the  defendant.  In  Sambats  1946,  1947, 
1948  and  1954  it  was  agaiust  the  plaintiffs  and  in  all  other 
years  against  defendant.  Accounts  were  totalled  each  year 
and  the  balance  due  was  carried  forward,  but  there  was  no 
formal  closing,  of  the  account,  and  no  regular  balance  was 
struck  until  the  one  sued  upon  was  struck  on  11th  October  1902 
corresponding  to  Asu  Sudi  9,  Sambat  1959.  The  striking  of 
this  balance  is  admitted  by  defendant,  but  he.'says  the  debt 
was  at  the  time  barred  by  time. 

The  article  is  applicable  to  cases  where  the  course  of 
business  is  such  as  to  give  rise  to^reciprocal  demands  between 
the   parties  or   such   that   sometimes   the   balance   may   be  in 
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favour   of  one   party   and   sometimes    ia  favour    of   the    other, 
Narran  Dts  Bemirj  v.  Vissan  Das    Hemraj  (x). 

The  Lower  Court  cays  that  if  there  was  mutuality  it 
ceased  completely  after  Sarabat  1954,  as  since  that  time  the 
balance  has  always  been  in  favour  of  the  plaintiff.  1  am  unable 
to  agree  with  this.  The  account  was  still  a  mutual,  open  and 
current  one;  plaintiff  went  on  supplying  cash  to  defendant, 
and  defendant,  in  turn,  supplied  goods  to  the  plaintiff.  We  must 
look  at  the  dealings  as  a  whole.  During  the  peroid  while  the 
account  was  going  on  there  certainly  were  reciprocal  demands 
between  the  parties,  and  there  is  no  authority  for  the  proposition 
that  the  nature  of  the  accounts  changed  on  the  last  occasion 
when  the  balance  changed  from  being  in  defendant's  favour  to 
one  in  favour  of  the  plaintiffs. 

The  Hon'ble  Mr.  Shadi  Lai  argued  that  the  old  account 
was  closed  each  time  that  the  balance  was  ascertained  and  that 
a  new  account  then  began,  and  that  from  and  after  the  Glance 
of  Sambat  1955  at  all  events  there  were  no  reciprocal  demands 
between  the  parties  as  defendant  was  always  indebted  to  the 
plaintiffs.  I  do  not  think  this  argument  has  any  force,  because 
during  the  continuance  of  the  dealings  a  balance  was  never 
formally     struck.       The      balance      was     merely      ascertained 

and    carried     over    that    the  parties    might      know    how   the 
account  stood. 

The   account   was   never  closed  until   the   balance   in   suit 
was  struck. 

I  am,  therefore,  of  opinion  that   article  85  applies. 

The  Lower  Court  states  in  its  judgment  that  if  article  85 
does  apply,  then  plaintiff  must  prove  the  payment  of  28th 
October  1899  in  order  to  bring  the  suit  within  time.  The 
Court  found  this  payment  unproved,  and  with  this  finding  I 
cannot  interfere  on  the  revision  side. 

It  is,  however,  pointed  out  that  defendant  admitted  that  plain- 
tiffs advanced  him  Rs.  100  on  the  12th  July  1899,  see  his  counsel's 
statement  of  21st  March  1907;  this  was  said  to  be  the  last 
item  of  the  account.  This  item  being  admitted,  the  balance 
sued  upon  was  struck  within  time,  as  it  was  struck  within 
3  years  of  the  close  of  the  year  in  which  the  item  was  entered  in 
the  account. 

The   suit    is,  therefore,    within    time,    and  as  the  balance  is 
admitted  and  the  interest   charged  is   reasonable,    I    accept    the 
C)  (1882)   I.  L,  JR.,     Bom.  184. 
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revision  and  setting  aside  the  Lower  Court's  order  give 
plaintiffs  a  decree  for  Rs.  300  and  costs  throughout  against 
the  defendant. 

Revision  acceptedt 

No.  76- 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Eon. 

Mr.  Justice  Scott- Smith. 

BALAK    RAM— (Plaintiff)— APPELLANT, 

Versus 

DADU— (Defendant)— RESPONDENT. 

Civil  Appeal  No.   1021  of  1909. 

Specific  Relief  Act,  I  of  1877,  section  41— Indian  Contract  Act,  IX  oj 
1872  sections  64  and  Qo—Sale  by  minor—Misrepresentation— Vendee  acting 
in  good  faith— Refund  of  purchase-money. 

Where  the  facts  found  were  that  the  plaintiff,  when  within  39  days  of 
being  sui  juris,  sold  some  land  for  Rs.  400  to  the  defendant  who  was  not 
aware  that  the  vendor  was  an  infant  but  was  deceived  and  acted  in  good 
faith. 

Held,  that  plaintiff  was  bound  in  equity  to  refund  the  purchase- 
money  under  section  41  of  the  Specific  Relief  Act,  1877,  as  a  condition 
precedent  to  obtaining  a  decree  for  possession  of  the  land. 

Held,  also,  that  the  circumstance  that  sections  64  and  65  of  the 
Contract  Act  do  not  apply  to  the  facts,  does  not  exclude  the  application 
of  section  41  of  the  Specific  Relief  Act  and  the  rule  of  equity  therein 
contained. 

Further  appeal  from  the  decree  of  Q.  Q.  Benriques,  Esquire, 
Divisional  Judge,  Shahpur  Division,  dated  the  21st  July 
1909. 

Nanak  Chand,  for  appellant. 
Kamal-nd-Diu,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by  — 

9th  Jultj  1910.  SlR   Arthur  Reid>  c   J  ~~  Tne  facts   found  b-v   the  Lower 

Appellate  Court  are  that  the  plaintiff -appellant,  when  within 
39  days  of  being  sui  juris,  sold  some  land  for  Rs.  400  to  the 
defendant-rospoudeut,  who  was  not  aware  that  the  vendor 
was  an  infaut  but  was  deceived  aud  acted  in  good  faith. 
The  Lower  Appellate  Court  consequently  made  refund  of  the 
purchase-money  within  two  months,  a  condition  precedent  to 
the  decree,  for  possession  of  the  land,  passed  by  the  Court  of 
first  instance  in  appellant's  favour. 
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The  suit  was,  in  our  opinion,  ',for  the  cancellation  of  the 
sale-deed  which  was]]the  purchaser's  title-deed.  That  deed, 
if  left  outstanding,  would  have  imperilled  the  'possession  which 
the  vendor  sought  and  its  cancellation  was  necessary  to  the 
success  of  the  suit. 

The  authorities  cited  are— 

L  Kamta  Prasad  v.  Shev  Gopal  Lai  (})  in  which  it  was 
held  that  the  mortgage  entered  into  by  an  infant  is  not 
merely  voidable,  but  void  ab  initio  and  that  section  64  and 
section  65  of  the  Contract  Act  apply  only  to  contracts 
between  competent  parties  and  are  not  applicable  to  a  case 
in  which  there  is  not,  and  could  not  have  been,  aay  contract 
at  all. 

2.  Batta  Earn  v.  Vinayak  (2)  in  which  it  was  held  that 
MoJiori  Bibee  v.  Bharma  Bas  GJwse  (3),  is  authority  for  the 
proposition  that  the  circumstances  of  a  particular  case  may  be 
such  that,  having  regard  to  section  41  of  the  Specific  Relief 
Act,  the  Ojurt  may,  on  adjudging  the  cancellation  of  an 
instrument,  require  the  party  to  whom  such  relief  is  granted 
to  make  to  the  other  any  compensation  which  justice  may 
require. 

3.  Mohori  Bibee  v.    Bharma    Bas  Ghose   (3),   above     cited, 
in  which  it   was   held   that   sections    64    and    65    of  the  Con- 
tract Act  being   based   on   the   existence  of  a  contract  between  ' 
competent   parties,   is   inapplicable   to   a  case  where  there  is  not, 
and   could   not  have    been,    any    contract   at     all,     one    party 
being   a   minor  ;   and   it  was  further   held    that   section  41    of 
the   Specific   Relief   Act  gave  the  Court    discretion     to  make 
compensation  by  the  succassful  party  a  condition    of  the  decree. 
In   the  case   before   their    Lordships  the  party  who  lent  money 
to   a  minor   was   aware   of  the  minority   and   their   Lordships 
saw   no  reason   for  interference  with  the  Courts    below,    which 
exercised  their  discretion  and  declined  to  order  compensation. 

4.  Jagan  Nath  Singh  v.  Laltx  Parsad  (4)  in  which  it  w  as 
held  that  whether  the  doctrine  of  estoppel  does  or  does  not 
apply  to  a  contract  entered  into  by  a  minor,  where  persons, 
who  are  in  fact  under  age,  by  false  and  fraudulent  misre- 
presentation as  to  their  age,  induce  others  to  purchase  pro- 
perty  from    them,  they  are  liable  in  equity  to    make  restitu- 


A(1f2SwtrV5ail2  M2,  (S)  (1903)  J-  L-  R-   30  Cal-  539  P    C 
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tion    to  the   purchasers    for    the  beneBt    they    have  obtained, 
before   they    can  recover   possession  of  the  property  sold. 

On  these  authorities  we  have  no  hesitation  in  maintain- 
ing the  decree  of  the  Lower  Appellate  Court.  The  fact  that 
Sections  64  and  65  of  the  Contract  Act  do  not  apply  to  the  facts 
before  us  does  not  exclude  the  application  of  section  41  of  the 
Specific  Relief  Act  and  the  rule  of  equity  therein  contained. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  rejected. 


No-  77- 
Before  Eon.  Mr.  Justice   Scott- Smith. 
Mr.   MAIDEN— (Dependant)— PETITIONER 
Versus 
BHONDU— (Plaintiff)  —  RESPONDE  NT. 
Civil  Revision   No.  1582  of  1909. 
Civil  Procedure  Code,  Act  V  of  1908,  Order  VIII,    rule    G-Set-off  —  Kinds 

of- 

Held  that  the  law  recognises  two  kinds  of  set- of!  (1)  statutory  and 
(2)  equitable.  The  statutory  provisions  contained  in  Civil  Procedure  Code, 
ActV  of  1908,  Order  VIII,  rule  6,  are  not  exhaustive.  Where  a  washerman 
declines  or  is  unable  to  return  articles  made  over  to  him  to  wash,  his 
employee  is  equitably  entitled  to  set-oil  the  value  when  paying  him  his 
wages. 

Petition  under  section  25  of  Act  IX  of  1837,  jor  revision   of  the 
order    of  Khivaja    TasadJuq    Ilusain,  Judge,    Small    Cause 
Court,  Delhi,  dated  the  3rd  May  1909. 
Chuni  Lai,  for  petitioner. 
Bhondu,  respondent,  in  person. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
2\st  June   1910.  Scott-Smith,  J-— I   do  not  consider  that  the  Judge,  Small 

Cause  Court,  was  right  in  refusing  to  allow  defendant  to  set 
off  the  value  of  sheets  short  returned  by  the  plaintiff.  Its 
reasons  were  that  the  price  was  not  ascertained  and  the  loss 
was  denied  by  the  plaintiff. 

So  far  as  the  latter  point  is  concerned  it  depends  upon 
evidence. 

With  reference  to  the  former  I  have  to  remark  that  there  are 
two  kinds  of  set-off  (I)  statutory,  and  (2)  equitable.  Statu- 
tory 3et-off  can  be  claimed  as  of  right  under  Order  VIII, 
rule  6,  Civil  Procedure  Code.     I  do   not  think   the  defendant 
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could  claim  a  set-off  as  of  right,  bat  this  provision  of  the 
law  is  not  exhaustive  and  does  not  take  away  any  rights 
of  equitable  set-off  which  parties  would  have  independent  of  it. 
Such  set-off  should  be  allowed  only  where  the  Court  deems 
it  equitable  to  allow  it.  Surely  if  a  washerman  loses  6ome  of 
the  articles  given  to  him  to  wash  his  employer  is  entitled  equit- 
ably to  set  off  the  price  of  those  articles  when  paying  him  his 
wages. 

I  hold  that  in  the  present  case  the  defendant  was  equitably 
entitled  to  a  set-off. 

I  therefore  allow  the  revision,  set  aside  the  decree  of  the 
Small  Canse  Court,  and  remand  the  case  for  re-decision  after 
inquiry  into  defendant's  claim  to  a  set-off.  Costs  in  this  Court 
to  be  costs  in  the  case.     Pleader's  fee  ad  valorem. 

Revision  accepted. 


No.  78- 
Before  Hon.  Sir  Arthur  Reid,  Kt.,  Ch iff  Judge,  and 
Hon.  Mr.  Justice  Johnstone. 

NUR-UL-HASAN— (PLAiNriBP)— APPELLANT 
Versus 
MUHAMMAD  HASAN  AND  OTHERS-(DeFENDANrs)- 
RESPONDENTS. 

Civil  Appeal  No.  1068  of  1908. 

Muhammadan  Law — Acknowledgment— Child  born  mire  than  280  days  after 
the  dissolution  oj  his  mother's  marriage  but  less  than  six  months  after  second 
marriage,  legitimacy  of — Indian  Evidence  Act,  I  of  1872,    section  112. 

One  Mussammat  R.  was  divorced  by  her  first  husband  on  the  1st 
October  1895.  She  married  G.  N.  on  the  4th  February  1896  and  bore  a 
child  on  the  17th  July  1896,  the  child  was  thus  born  more  than  280 
days  after  the  dissolution  of  his  mother's  marriage  with  her  first  husband 
but  less  than  six  months  after  her  marriage  with  G.  N.  The  plaintiff 
contended  that  under  Muhammadan  Law  no  acknowledgment  of  paternity 
by  G.  N.  could  legitimise  the  child,  and  it  was  found  that  the  iddat 
of  repudiation  had  terminated  before  the  marriage  with  G.  N.  although 
the  child  must  have  been  procreated  before  the  termination  of  that  iddat 
G.  N.  acknowledged  the  child  and  treated  it  as  his  own. 

Held,  that  the  marriage  of  Mussammat  R.  with  G.  N.  though  irregular 
was  not  void,  that  when  the  child  was  born  a  marriage  between  his  mother 
and  G.  N.  subsisted ;  that  section  112  of  the  Indian  Evidence  Act,  1872, 
was  applicable  to  the  case  and  the  child  was  entitled  to  inherit  to  G.  N. 
as  his  legitimate  son. 
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Further  appeal  from  the  decree  of  M.  L.  Waring,  Esquire,  Additional 
Divisional  Judge,  Amritsar  Division,   dated  the  6th  June  3908. 
Fazal  Hussain,  for  appellant. 
Duni  Chand,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by— 

7th  July   1910,  Sir  Abthur  Reid,  C.  J.— The  question  for  decision  is  whe- 

ther Muhammad  Hasan  ia  the  legitimate  son  of  Ghularn  Nabi. 

The  facts  found  by  the  Low^er  Appellate  Court  are  that 
Mussammat  Rajo  was  divorced  by  her  first  husband  on  the 
1st  October  1895,  that  she  married  Ghularn  Nabi  on  the 
4th  February  1896,  and  that  sbe  bore  Muhammad  Hasan  on 
the  17th  July  1896.  In  these  findings  of  fact  we  concur. 
Muhammad  Hasan  was  thus  born  more  than  280  days  after 
the  dissolution  of  his  mother's  marriage  with  her  first  husband 
and  there  is  no  presumption  uuder  section  112  of  the  Evidence 
Act  that  he  is  the  eon  of  her  first  husband.  He  was  also 
bom  less  than  six  months  after  his  mother's  marriage  to 
Ghularn  Nabi  and  the  contention  of  the  appellant  was  that 
under  the  Muhammadan  Law  no  acknowledgment  of  paternity 
by  Ghularn  Nabi  could  legitimise  him.  Tho  following  authori- 
ties which  have  been  cited  arc  in  point  :— *- 

(1)  Ameer  Air's]  Muhammadan  Law,  Edition  3,  Vol.  II, 
pages  224—25. 

"  If  a  man   marry   a  woman,  and    sbe   be   delivered  of    a 

"  child   within     six    months     from   the   day    of   marriage,   the 

"  paternity   of    the   child    fiom  bim   is    not  established,  because 

"conception    must    have  taken  place    before  the   carriage;  but 

"  if   she   is  delivered  at    six  months  or   moie,   its   paternity  is 

"  established   because   of  the  subsisting  bed,  and  the  completion 

"  of   the   term   of    pregnancy,     whether     he   acknowledged   the 

"  child  or  remained  silent  ;  and  if  he  should   deny    its   birth,  that 

"  may     bo     established      by     the     testimony     of    one    woman 

"  bearing    witness   to   the   fact.     It  is      the     right    of   a   man 

"  to  legitimate  a  child  boru  within  the  time    by    acknowledging 

"  expressly    or     impliedly   that   tho     conception  took   place   in 

11  wedlock." 

Pago  235  of  the  same  :  — 

"  An  invalid  marriage  is  one  where  the  parties  do  not 
"labour  under  an  inherent  incapacity  or  absolute  bar  or 
"  where  the  disability  is  such  as  can  be  removed  at  any  time. 
"  The  issue  of  such  unions  are  legitimate." 
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Pages  322  and  323  of  the  same  : — 

"  According  to  all  sect?,  it  is  unlawful  to  contract  a 
"  marriage  with  a  woman  who  is  enciente,  or  if  it  be  known 
"  that  the  pregnancy  is  from  her  hnsband  or  master.  Bat 
"  according  to  the  Hanafis,  it  is  lawful  for  a  man  to 
11  contract  a  marriage  with  a  woman  who  is  pregnant  by 
11  fornication  with  some  body  else,  though  connubial  inter- 
"  course  is  forbidden  until  she  is  delivered.  "When  a  woman 
"  is  pregnant  by  fornication  with  the  same  man  who 
"  marries  her,  the  marriage  is  lawful,  and  connubial  inter- 
"  course  is  not  forbidden  between  them.  On  this  there  is 
"  consensus." 

(2)  Mulla's  Muhammadan  Law,  Edition  2. 
Article  182— 

"  A  marriage  with  a  widow  or  a  divorced  woman  before 
"  the  expiration  of  the  period  of  iddat,  which  it  is  incumbent 
"  upon  her  to  observe  on  the  death  of  her  husband  or  on 
"  divorce,  is  void.  The  iddat  of  a  woman  arising  on  divorce 
"  is  three  periods  or  three  months  from  the  dato  of  divorce." 

Article  224— 

"  The  wife  cannot  marry  another  husband  until  after 
completion  of  her  iddat. 

(3)  Shama  Charan's  Muhammadan  Law,  Edition  I,  Vol.  I, 
Article  CCLX,— 

1  The   iddat   of   a    pregnant    woman    is   accomplished  by  her 
delivery  whether  she  be  slave  or  free." 

Article  CCCCLXVIIL— 

"  If  a  man  have  erroneously  carnal  connection  with  a 
"  woman  who  is  in  her  iddat  from  divorce,  another  iddat 
"  becomes  incumbent  upon  her  and  the  two  are  blended  together, 
"  i.  e.,  the  periods  are  counted  from  both  iddats,  and  if  the 
"  former  iddat  should  be  accomplished  before  the  latter, 
"  the  accomplishment  of  that  still  remains  incumbent  upon  her." 

(4)  Abdurrahman's  Muhammadan  Law  :  — 

Article  1 — 

"  A  proposal  of  marriege  may  be  made  to  any  woman 
"  who   is    free   from  the  marriage   tie  and  from  iddat." 

Article   2— 

"  It  is  not  lawful  to  openly  propose  marriage  to  a 
"  woman  while  she  is  observing  iddat,  consequent  upon  her 
repudiation." 
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Article  132— 

"  Where  a  man  contracts  marriage  with  a  woman  who 
"  is  observing  iddat  consequent  upon  repudiation,  such  marri- 
"  age  is  void." 

Article  316— 

"  The  period  of  iddat  of  a  pregnant  woman  ends  with 
"  her  delivery,  provided  tho  child  when  born  is  partly  formed. 
"  This  is  the  case  whether  the  retirement  was  consequent 
41  upon  the  husband's  death  or  upon  repudiation." 

(5)  Ashrufood  Dotclat  Ahmed  Eossain  Khan  v.  Hyder 
Eossein  Khan  (}), 

"  The  presumption  of  legitimacy  from  marriage  follows 
"  the  bed,  and  whilst  the  marriage  lasts,  the  child  of  the 
"  woman  is  taken  to  be  the  husband's  child  ;  but  this  pre- 
"  sumption  follows  the  bed  and  is  not  antedated  by  relation. 
"  An  ante-nuptial  child  is  illegitimate.  A  child  born  out 
"  of  wedlock  is  illegitimate  if  acknowledged  he  acquires 
"  the  status  of  legitimacy.  When,  therefore,  a  child  really 
"  illegitimate  by  birtli  becomes  legitimated,  it  is  by  force  of 
"  an  acknowledgment  express  or  implied  directly  proved  or 
"  presumed.  The  child  of  marriage  is  legitimate  aB  soon  as 
"  born.  The  child  of  a  concubine  may  become  legitimate  by 
"  treatment  as  legitimate.  Such  treatment  would  furnish  evi- 
*'  dence  of  acknowledgment." 

(6)  Muhammad  Allahdad  Khan  v.  Muhammad  Ismail 
Khan  (2),  page  339,  where  Mahmood,  J.,  said  that  the  pecu- 
liarity of  the  English  law  in  not  concerning  itself  with  the 
conception  but  considering  a  ohild  legitimate  who  is  boru 
of  parents  married  before  the  time  of  bis  birth,  though  they 
were  unmarried  when  he  was  begotten  had  no  doubt  been 
imported  into  India  by  section  112  of  the  Indian  Evidence 
Act,  and  it  might  some  day  be  a  question  of  great  difficulty 
to  determine  how  far  the  provisions  of  that  tection  are  to 
be  taken  as  trenching  upon  the  Mulnmmadan  Law  of  marriage, 
parentage,  legitimacy  and  inheritance,  which  departments  of 
law  under  other  statutory  provisions  are  to  be  adopted  an  the 
rule  of  decision  by  the  Courts  in  British  India. 

(I)  Murdansahib  v.  Bajahsahib  (3),  in  which  it  was  held 
that  under  the    Muhammadan    Law   a  person  can  acknowledge 

(»)  (1866.)  XI.  M.  I.   A.  94.         (*)  (1888)  I.  L.  R  10  All.  289. 
(3)  (1910)  I.  L.  R.  34  Bom.  111. 
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a  child  as  a  Eon,  when  there  is  no  proof  of  the  latter's 
legitimate  or  illegitimate  birth  and  his  paternity  is  unknown, 
in  the  sense  that  no  specific  person  is  shown  to  have  been  his 
father,  bat  that  it  is  not  permissible  to  acknowledge  a  child 
born  of  fornication,  adultery  or  incest. 

At  page  5  of  Cunningham's  Indian  Evidence  Act,  Edition 
II,  it  is  said  that  it  may  be  a  question  whether  the  doctrine 
of  Mahammadan  Law,  which  determines  legitimacy  by  reference 
to  the  date  of  conception  and  not  the  date  of  birth,  must 
give  way  to  the  principle  involved  in  section  112  of  the 
Evidence  Act.  This  remark  is  apparently  based  on  the  Allah- 
bad  case,  and  a  similar  remark  based  on  the  same  appears 
at  page  593  of  Ameer  Ali  and  Woodroffe's  Evidence  Act, 
Edition  4,  and  at  page  231  of  Cunningham's  Work  it  is 
stated  that  the  presumption  under  the  Muhammadan  Law 
against  the  legitimacy  of  a  child  born  less  than 
six  months  after  the  mother's  marriage  might,  in 
so  far  as  it  fixes  the  period  of  six  months,  be  considered 
a  rule  of  evidence  and  as  such  repealed  by  section  112  of 
the  Evidence  Act,  but  that  the  principle  requiring  that  the 
child  should  bo  procreated  after  the  date  of  marriage  is 
apparently  a  rule  of  substantive  law  and  is  not  affected  by 
the  section  being  no  more  a  mere  rule  of  evidence,  or  pro- 
cedure than  is  the  English  doctrine  which  allows  legitimacy  to 
all  children  b»rn  to  the  woman  after  'marriage. 

In  TJmri  v.  Muhammad  Hayat  (})  a  Division  Bench  of  this 
Court  held  in  a  case  between  Muhammadans,  after  consider- 
ing the  effect  and  applicability  of  section  112  of  the  Evidence 
Act,  that  on  the  birth  of  a  child  during  marriage  the 
presumption  of  legitimacy  is  conclusive,   no  matter  how   soon 

after  the  marriage  the  birth  occurs. 

In  Kurshaid  Jan  v.  Abdul  Eamid  Khan  (2)  a  Division 
Bench  held  that,  according  to  Muhammadan  Law,  marriage   with 

a  fifth  wife  in  presence  of  four  living  wives  is  invalid  but  not 
void,  and  that  the  children  of  such  marriage  are  legitimate 
and  entitled  to  inherit  their  father. 

In  Ilahi  v.  Imam  Din,  (3)  a  Single  Benoh  held  that  a 
marriage  contracted  by  a  Muhammadan  widow  before  the 
expiry  of  her  iddat  is  unlawful  and  void*  and  that  the  mere 
fact  that,  prior  to  the  expiry  of  the  iddat  she  had  been 
delivered  of  a  child  cannot  validate  a  marriage  illegally  effected 
before  expiry  of  the  iddat. 


O  79  P.  R.,  1907.  (3)  6  P.  B.  1908. 

(»)  29  P.  B,  1909. 
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In  the  case  before  tig  the  iddat  of  repudiation  had  ter- 
minated before  the  marriage  with  Gbalam  Nabi,  although 
Muhammad  Hasan  must  have  been  procreated  before  the 
termination  of  that  iddat. 

We  are  inclined  to  believe  that  the  procreation  was  by 
Ghulam  Nabi,  and  we  see  no  reason  to  doubt  that  he  ack- 
nowledged Muhammad  Hasan  to  he  his  son  and  treated  him 
as  such. 

The  authorities  on  the  question  of  the  validity  of  the 
marriage  are  conflicting,  bat  the  second  and  third  extracts 
from  Ameer  Ali's  work  and  the  decisions  of  their  Lordships 
of  the  Privy  Council  and  of  the  Bombay  Court  above  cited 
with  the  P.  R.  1908  case  incline  ua  to  the  conclusion  that 
the  marriage,  though  possibly  irregular,  wag  not  void  and 
that  when  Muhammad  Hasan  was  born,  a  marriage  between 
his  mother  and  Ghulam  Nabi  subsisted.  Although  we  are  in 
some  doubt  on  the  point,  we  are  not  satisfied  that  the  decisions 
of  the  Lower  Appellate  Court  and  the  Court  of  first  instance 
were  erroneous.  We  are,  in  fact,  inclined  to  the  conclusion  that 
those  decisions  were  correct. 

We  see  no  reason  for  differing  from  the  decision  of  the 
Division  Bench  of  this  Court  that  section  112  is  applicable 
to  the  case,  and,  as  already  stated,  Muhammad  Hasan  was 
born  while  a  marriage  between  his  mother  and  Ghulam  Nabi 
subsisted.     He  is,  therefore,  entitled  to  inherit  to  the  latter. 

The  appeal  fails  and  is  dismissed,  but  having  regard  to 
the  novelty  of  the  points  raised  and  the  conflict  of  authority, 
we  leave  parties  to  bear  their  own  costs  of  this  Court. 

Appeal  reiected. 

No-  79- 

Before  Eon.  Mr.  Justice  Ryves  and  Eon.  Mr.  Justice 

Scott- Smith. 

MUSAMMAT  AS  KAUR— (Plaintiff)— APPELLANT, 

Versus 

SAWAN  SINGH   AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  224  of  1909. 

Custom   niarriage — Validity    of  Karcua    marriage    between  a    Jat   xn<l 
Koli  woman — Succession. 
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Held,  that  among  Jats  a  karewa  marriage  of  a  Jat  with  a  Kori  woman  is 
valid  by  custom,  and  such  widow  is  entitled  to  succeed  to  the  property  of  her 
late  husband  for  her  life. 

Further  appeal  from  the  decree  of  M.  L  Waring,  Esquire, 
Divisional  Juige,  Jullundur  Division,  dated  the  10th  December 
1908. 

Sheo  Narain,  for  appellant. 

Sunder  Das,  for  respondents. 

The   judgment  of  the  Oourfc  was  delivered  by— 

Scott>Suith,  J.— Tne  facts  of  this  case  are  given  sufficiently     20^  ^unt  19*0, 
in  the  judgment  of  the  First  Court. 

The  only  question  at  issue  is  whether  Mnssammat  As  Kaur 
was  the  lawful  wife  of  Natha  Singh.  If  she  was,  then  she  is 
entitled  to  possession  of  his  property  as  his  widow. 

The  First  Court  fouud  that  she  had  been  married  to  Natha 
Siogh  by  karewa  ceremony  and  decreed  her  claim. 

The  learned  Divisional  Judge  held  that  the  evidence  about 
performance  of  any  ceremony  was  unreliable,  and  that  there  was 
uo  evidence  that  plaintiff  had  been  treated  by  Natha  Singh  as 
his  wife.  He  also  stated  that  plaintiff  was  a  Kori  (a  sweeper 
or  Chamar  apparently)  and  could  not  lawfully  marry  a  Jat.  He 
accordingly  accepted  the  appeal  and  dismissed  the  plaintiff's 
claim.     She  has  filed  a  further  appeal  to  this  Court. 

There  are  a  good  many  witnesses  to  the  alleged  chadar 
andazi,  including  Bhagwan  Singh,  lambardar.  The  First  Court, 
which  heard  them  giving  evidence,  was  the  best  judge 
of  their  reliability.  They  do  not  all  appear  to  be  interested,  and 
we  caunot  see  any  good  reson  for  rejecting  their  evidence  which 
the  First  Court  accepted. 

The  agreements  executed  by  Prabhu  Dial  who  brought  the 
plaintiff  from  Karachi  and  by  plaintiff  herself  show  that  she 
was  being  made  over  to  Natha  Singh  for  the  purpose  of  being 
married  to  him  by  chadar  andazi.  Jats  do  procure  women  in 
this  way  and  it  is  prima  facie  more  likely  that  the  customary 
marriage  by  karewa  took  place  between  Natha  Singh  and 
Mnssammat  As  Kaur  lhan  that  the  latter  lived  as  concubine  of 
the  former. 

We  do  not  think  much  reliance  should  be  placed  on  the 
evidence  of  Chajju,  Brahman,  who  naturally  supports  the  Jats 
against  a  helpless  woman.  We  hold  that  Natha  Singh  married 
Mussammat  As  Kaur  by  karewa. 

As    to    Mussammat  As  Kaur  being  a    Cha  mar,  whom   Natha 
Singh   could     not   legally  marry   according  to  the   custom  of  the 
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Jats,  we  find  that  no  such  plea  was  raised  in  the  First  Court  and 
no  issue  was  drawn. 

Defendants  pleaded  that  she  was  of  a  low  caste,  but  not  of  a 
caste  with  a  member  of  which  a  Jat  could  not  marry. 

We  are  not,  as  at  present  advised,  at  all  convinced  that 
a  marriage  between  a  Jat  and  a  Kori  or  Koli  woman  would  be 
illegal. 

In  Ibbetson's  Settlement  Report,  Vol.  I,  page  659,  Koris 
arc  said  to  be  a  tribe  of  Chimars  whose  headquarters  are  in 
Oudh ;  it  is  stated,  however,  that  they  rarely  work  in  leather 
but  are  employed  as   grass-cutters,  weavers,  grooms,  etc. 

In  the  Census  of  India,  1901,  ethnographic  appendices  by 
Risley,  at  page  168,  the  Kolis  are  shown  as  a  sub-division  of 
Chamars  who  are  Hindu  weavers,  grooms,  aud  field  labourers. 

In  Bhattachaiya'fl  Hindu  Castes  and  sects  the  Koris,  at  page 
274,  are  described  as  a  clean  Sudra  caste  from  whoso  hands 
Brahmana    will  take  drinking  water. 

What  wo  gather  from  these  authorities  is  that  the  Kolis 
are  not  Chamars  by  profession,  though  they  may  be  a  sub- 
division of  that  tribe.  The  Jats  are  not  members  of  the  twice- 
born  castes  thamselves,  and  are  by  no  means  particular  as  to 
the  woman  with  whom  they  contract  karewa  unions,  they  aro 
Sudras,  and  we  do  not  Fee  any  reason  for  holding  that  the 
marriage  of  a  Jat  with  a  Koli  would  be  invalid  by  custom,  and 
we  are  strengthened  in  our  view  by  the  noteworthy  fact  that 
defendants  never  raised  auy  plea  as  to  the  legality  of  plaintiff's 
marriage,  if  any  took  place  with  Natha  Singh. 

We,  therefore,  accept  the  appeal  and  setting  aside  the  order 
of  the  Lower  Appellate  Court  restore  that  of  the  First  Court  with 
costs  throughout  in  favour  of  the  plaintiff  against  defendants. 

Appeal  allowed. 

No.  80. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and  Hon. 

Mr.  Justice  Scott-Smith. 

HANWANTA— (Plaintiff)— APPELLANT, 

Versus 

AKBARKHAN  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  324  of  1909. 
Bahi  account—  Proof  and   corroboration   of  section   34,  Indian   Evidence 
Act,  I  of  1872. 
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Where  certain  disputed  items  were  interspersed  in  an  otherwise  true 
account  in  a  village  bahi  which  had  as  a  whole,  been  tendered  in  evidence  and 
sworn  to  as  correct  by  the  plaintiff  and  was  found  by  the  Commissioner  to 
be  correct  and  regular  according  to  village  custom  in  that  part  of  the  country 
to  which  the  parties  belonged,  the  First  Court  having  decreed  the  suit  in  part, 
the  Divisional  Judge  on  appeal  dismissed  it  in  toto  on  the  ground  that  the 
bahi  was  unreliable. 

Held,  by  the  Chief  Court  that  there  was  sufficient  proof  in  support  of  the 
claim. 
Further  appeal  from    the  decree  of  Q.    Q.   Henriques     Esquire, 

Additional  Divisional  Judge,  Ferozepore   Division,   dated    'the 

26th  November  1908. 

Lai  Chand  and  Lachmi  Narain,  for  appellant. 

Duni  Chand  and  Cooper,  for  respondents. 

The  judgment  of  the  Court  was   delivered  by — 

Scott-Smith,  J.— This  was  a  suit  for  Rs.  2,400  due  on  9^  juty  1910. 
a  book  acoouafc.  The  facts  are  fully  stated  in  the  judgment 
of  the  First  Court.  Dealings  were  not  denied  :  in  fact  defend- 
ants, at  one  time  or  smother,  admitted  a  great  many  of  the 
items  of  account.  Certain  items  amounting  to  Rs.  236  were 
disallowed  by  the  First  Court  ns  having  been  neither  admitted 
nor  proved.  There  was  also  a  dispute  about  the  amount  of 
grain  paid  and  in  particular  in  regard  to  items  Nos.  2  and  3, 
which  are  as  follows  : — 

265  maunds  13  seers  wheat  paid  on  Har  9tb,  Sambat  1961. 

266  maunds  wheat  paid  on  Jeth  Sudi  lOtb,  Sambat  1961. 
These  dates    correspond   respectively  with    22ud    and    23rd 

June  1904  and  are  not  identical  as  thought  by  the  learned 
Divisional  Judge.  Plaintiff  explained  that  these  two  items  of 
payment  were  really  one  and  the  same,  (see  ground  4  of  his 
appeal  in  the  Lower  Appellate  Court),  but  both  the  Courts 
below  have  concurred  in  disbelieving    him. 

The  First  Court  deducted  the  value  of  this  266  maunds 
of  wheat,  and  adding  Rs.  400  on  account  of  interest  at  2 
per  cent,  per  mensem  decreed  Rs.  992. 

Both  parties  appealed  to  the  Divisional  Judge.  That 
officer  held  that  the  plaintiff's  account  book  was  unreliable 
and  on  this  ground  alone  accepted  defendants'  appeal  and 
dismissed  the  suit  in  toto. 

Plaintiff  has  filed  a  further  appeal  to  this  Court.  After 
hearing  arguments  and  going  carefully  through  the  record  we 
find  ourselves  in  general  agreement  with  the  First  Court. 
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We  have  checked  the  items  of  debt  and  find  that  they 
amount  to  Rs.  1,390-4-0  as  stated  by  the  First  Court  in  its  judg- 
ment and  not  to  Rs.  1,433-9-0  as  shown  in  the  plaint. 

The  following  items  were  disallowed  by  the  First  Court  :— 

Rs. 

No.     25  ...  ...  ...  25 

26  ...  ...  ...  24 

27  ...  ...  ...  45 

36  ...  ...  ...  62 

38  ...  ...  ...  47 

41  ...  ...  ...  34 

The  appellant's  advocate  gives  up  the  first  three  of  these 
items,  accepting  the  First  Court's  reasons  for  disalloweing  them, 
so  we    need  not  refer  to  them  further. 

The  other  three  item3  were  disallowed,  because  they  were  not 
admitted  by  defendants  and  no  specific  evidence  was  adduced 
in  regard  to  them. 

It  cannot,  however,  be  said  that  there  is  no  evidence 
in  regard  to  them  ;  there  are  the  entries  in  plaintiff's  account 
book  which,  according  to  the  reporj  of  the  Commissioner,  is 
correct  and  regular  according  to  village  custom  in  the  part 
of  the  country  to  which  parties  belong.  There  is  also  plain- 
tiff's own  statement  on  solemn  affirmation  that  the  account 
is  correct. 

"Wo see  no  reason  why  three  fictitious  items  should  have  been 
interspersed  in  an  otherwise  true  account,  and  we  think  those 
in  question  must  be  held  to  have  been  sufficiently  proved. 

As  regards  the  two  items  of  payment  of  265  maunds,  13 
seers  and  266  maunds  of  wheat  referred  to  above,  we  have 
the  concurrent  finding  of  the  Lower  Courts,  and  this  is  in 
accordance  with  the  entries  in  plaintiff's  own  bahi.  It  is 
easy  for  him  to  say  that  there  was  only  one  payment,  the 
second  entry  having  been  made  after  weighmant.  If  these 
entries  had  referred  to  only  one  payment,  we  think  the  fact 
would  have  been  made  clear  by  some  explanatory  note  entered 
in  the  account  book.  The  word  bajale,  which  appears  just  before 
the  second  item,  is  very  suspicious. 

We   accept    the    plaintiff's     bahi    as   substantially    correct, 
and  this   being  so,    we  cannot  go   against   the   plain    meaning 
of  entiieB  which  are  favourable  to  the  defendants. 

We   do    not    consider   that   the  learned    Divisional   Judgd 
disposed  of  the  caso  in  a  satisfactory  manner.     He  should,   at 
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least,  have  endeavoured  to  ascertain,  taking  all  the  evidence 
and  defendants'  admissions  into  consideration,  what  really 
was  due. 

Rupees  597-4-0  was  the  principal  found  due  by  the  First 
Court  which  added  Rs.  400  as  interest  for  three  years  at  2 
per  cent,  per  mensem,  but  calculation  shews  that  Rs.  430  is  the 
correct  interest. 

The  following  sums  should,  therefore,  be  added  to  that 
decreed  by  the  First  Court  :  — 

Rs.  a.   p. 

On  account  of  mistake  in  interest         ...         30     0     0 
-  3  items  disallowed  ...       142     0     0 


—  interest  on  same  ...       106    8     0 


Total        ...       278    8    0 
We   accept   the   appeal,     and,   reversing  the  order  of  the 
Lower   Appellate  Court  give  plaintiff  a  decree  for  Rs.  1,270-8-0 
and  costs    in  proportion  against  the    defendants   in  the    First 
Court  and  in  this  Court. 

In  the   Lower  Appellate  Coart  the   parties  will  bear  their 
own  costs. 

Appeal  allowed. 


No.  81- 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

MIR  HAZARKdAN  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 
SAWAN  ALI- (Plaintiff)  -RESPONDENT. 
Civil  Appeal  No.  1008  of  1909. 
Damages  for  breach  of  contract— Measure  of—Indian   Contract   Act,  IX 
ef 1872,  section  72. 

Held,  that  in  cases  in  which  ex-necessitate  rei,  it  is  impossible  to 
fix  the  'exact  amount  of  damages  actually  resulting  from  a  breach 
of  contract.  Courts  of  equity  do  not  interefere  with  the  contract  of  the 
parties  who,  in  anticipation  of  the  breach,  .have  stipulated  that  a  fixed 
sum  should  be  regarded  as  the  measure  of  compensation  to  be  paid  by 
the  person  violating  the  contract.  In  such  cases  the  Courts  will  not 
exercise  the  power  conferred  by  section  74  of  the  Indian  Contract  Act 
of  reducing  the  contract  damages. 
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Further  appeal  from   the  decree  of  Major  B.    0.    Roe,  Divisional 
Judge,  Multan  Division,  dated  the  \&th  May  1909. 
Beechy,  for  appellants. 

Govind  Das,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

22nd  April  1910.  Sir  Arthur  Reid,  C.  J.— The  pleas  argned  were— 

(1)  that  the  compensation  decreed  for  damage  done,  and 
the  damages  decreed  for  failure  to  give  plaintiff-respondent 
possession,  were  excessive  ; 

(2)  that  it  had  been  proved  by  the  evidence  of  Lala 
Rang  Ram,  Revenue  Officer,  that  appellants  were  allowed  two 
months  from  the  18th  August  1905  for  the  purpose  of  housing 
themselves  on  the  other  sido  of  the  canal,  and  that  the 
respondent  prevented  their  housing  themselves  within  the 
fixed  period,  by  inducing  a  Criminal  Court  to  restrain  them 
from  building  near  his  land  ; 

(3)  that  Muhib  Khan,  girdaivar  kanungo,  and  Guibakhsh 
Rai,  patwari,  proved  that  on  the  2nd  December  1905  possession 
of  the  zanana  premises  had  been  delivered  to  the  respondent 
and  that  the  appellants  said  that  the  respondent  could  break 
the  lock  of  the  door  of  the  rest  of  the  house  and  take  possession 
as  they  had  nothing  to  do  with  it  ; 

(4)  that  Rang  Ram  deposed  that  the  parties  expressly 
agreed  that  they  would  refer  to  arbitration  or  oath  any  dispute, 
before  going  into  Court. 

These  pleas  have,  in  my  opinion,  no  force. 
The    suit    was   filed   about    ten   days     after    tho   respondent 
obtained    possession,  and    the   Lower   Appellate    Court  was,   in 
my   opimon,   justified   in    accepting   the    estimate  of  the  District 
Judge,  who  inspected  the  premises    of  the  damage  done. 

The  parties  fixei  Rs.  10  per  diem  as  damages  payable 
by  the  appellants  to  the  respondent  for  failure  to  deliver 
possession. 

I  concur  with  the  Courts  below  in  holding  that  the  re- 
spondent was  kept  out  of  possession  for  46  days  and  was  in 
no  way  responsible  for  being  kept  out.  The  premises  other 
than  the  zananu  were  in  the  possession  of  the  appellants,  or 
of  their  tenant,  and  the  respondent  could  not  take  possession 
forcibly.  In  Nait  Ram  v.  Shib  Dat  (T)  it  was  held  that  in 
0)  ^882)  /.  L.  B.,  5  All.,  338. 


August   1910.]  CIVIL  JUDGMENTS— No.  82.  239 


cases  in  which,  ex-necessitate  ret,  it  is  impossible  to  fix  the 
exact  amount  of  damages  actually  resulting  from  a  breach 
of  contract.  Courts  of  equity  do  not  interfere  with  the  contract 
of  the  parties  who,  in  anticipation  of  the  breach,  have  stipulated 
that  a  fixed  sum  should  be  regarded  as  the  measure  of  com- 
pensation to  be  paid  by  the  person  violating  the  contract. 
The  judgment  of  Lord  Fitzgerald  in  Lord  Elphinstone  v. 
Monkland  Iron  and  Coal  Co.,  (l)  at  pages  346-7,  is  also  in  point. 
In  such  cases  the  Courts  will  not  exercise  the  power,  conferred 
by  section  74  of  the  Contract  Act,  of  reducing  the  contract 
damages.  The  present  is  eminently  a  case  for  the  application 
of  this  rule.  It  is  impossible  to  fix  the  actual  damages  con- 
sequent on  the  appellant's  failure,  and  the  cross-objection 
on  this  point  must  be  allowed  by  increasing  the  sum  decreed 
as  damages  for  failure  to  deliver  possession  from  Rs.  230  to 
Rs.  460,  being  Rs.  10  per  diem  for  46  days. 

I  am  not  satisfied  that  the  parties  agreed  to  submit  all 
disputes   to   arbitration   or   oath. 

This  condition  does  not  appear  on  the  mutilated  contract 
deed,  and  Rang  Ram,  who  deposed  to  it,  may  have  been 
thinking  of  the  agreement  to  submit  the  value  of  the  house 
to  the  oath  of  the  appellant  Mir  Hazir.  I  am  not  satisfied 
that  the  respondent  was  in  any  way  responsible  for  the 
mutilation  of  the  contract  deed,  or  that  the  appellants  ever 
called  on  the  respondent  to  submit  the  matters  in  dispute 
to  arbitration  or  oath. 

The  grounds  taken  in  appeal  and  the  cross-objections, 
except  as  to  the  damages  for  failure  to  deliver  possession, 
have  no  force. 

The  appeal  is  dismissed  with  costs  and  tho  sum  decreed  as 
damages  is  increased  by  Rs.  230    (two  hundred  and  thirty). 

No.  82. 

Before  Eon.  Mr.   Justice  Chevis. 

SARDARNI  BHAGWAN  KAUR-(Plaintiff)— 

PETITIONER, 

Versus 

RANI  HARNAM  KAUR— (Defkdant)— RESPONDENT. 

Civil  Miscellaneous  No.  162  of  1910. 
Civil    Procedure  [Code,  Act  V  of   1908,  section  151,  Order  21,  rule  29  and 
Order  41,  rule  5,  Stay  of  execution. 


0)  L.  R.  XI,  A.C.E.  of  L.  346. 
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II.  K.  obtained  a  decree  against  B.  K.  in  1907,  execution  of  which 
was  stayed  on  appeal  pending  the  decision  of  a  counter-case  brought 
by  B.  K.  against  H.  K.  B.  K.'s  suit  having  been  dismissed  and  an 
appeal  preferred  to  the  Chief  Court,  R.  K.  asked  for  stay  of  execution 
of  II.  K's.  decree  of  1907,  pending  hearing  of  the  appeal  in  her  (B.  K's.) 
case.  It  was  contended  on  the  authority  of  Guest  v.  McGregor  (•)  that 
the  Court  had  no  power  to  accede  to  this  prayer.    ! 

Held,  that  since  the  passing  of  the  new  Civil  Procedure  Code  the 
dictum  contained  in  Guest  v.  McGregor  {})  was  no  longer  applicable, 
and  that  the  order  sought  for  could  be  made  under  section  151  of 
that  Code. 

Held,  also,  that  an  Appellate  Court  has,  generally  speaking,  as  full 
powers  as  the  Original  Court  and  can  do  while  the  appeal  is  pending  what 
the  Original  Court  could  have  done  while  the  suit  was  pending. 

Application  under  Order  XLI,  rule  5,  of  the  Civil  Procedure 
Code,  1908,  for  stay  of  execution  proceedings  pending  the 
decision  of  the  appeal. 

Muhammad  Shafi,  for  petitioner. 

Shadi  Lai,  for  respondent. 

The  order  of    the  learned  Judge  was  as  follows  : — 
\hth  July  1910.  Chevis,  J.— The  petitioner,    Rani    Bhagwan  Kaur,  seeks  for 

stay  of  execution  of  the  decree  of  4th  July  1907.  By  order  of 
this  Court  now  published  as  Bhagwan  Kaur  v.  Gajindar  Si?igh  (2) 
execution  was  stayed  pending  decision  of  the  suit  brought 
by  the  judgment-debtor,  Rani  Bhagwan  Kaur,  against  the 
decree-holder.  That  suit  has  now  been  decided,  Rani  Bhag- 
wan Kanr's  suit  being  dismissed  with  costs.  An  appeal  from 
this  order  of  dismissal  has  been  presented  to  this  Court  and 
admitted.  Rani  Bhag.van  Kaur  now  prays  that  execution  of 
the  decree  of  4th  July  1907  may  be  stayed  pending  decision 
of  the  appeal. 

Mr.  Shadi  Lai,  for  respondent,  relying  on  Guest  v, 
McGregor  (})  urges  that  execution  cannot  be  stayed  by  this 
Court,  as  it  cannot  be  said  that  any  suit  is  now  pending  in  any 
Court  against  the  holder  of  a  decree  of  such  Court.  It 
certainly  seems  to  me  that  Order  21,  rule  29,  does  no*  meet  the 
petitioner's  case,  as  the  suit  has  now  reached  the  appellate  stage 
and  is  pending  in  this  Court,  whereas  the  decree  of  4th  July  1907 
is  not  a  decree  of  this  Court.  With  the  reasoniug  adopted  in 
Guest  v.  McGregor,  (l)  I  have  no  desire  to  find  fault,  but  since 
Guest  v.  McGregor  (})  was  pronounced,  the  new  Civil  Procedure 
Code  of    1908  has  come  into  force,   and  section  151  of   the   new 

0)  41  P.  B.,  1904.  (2)  130  P.  R„  1908. 
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Code  hag  now  to  be  considered.  That  section  lays  down  that 
nothing  in  the  Code  shall  be  deemed  to  limit  the  inherent 
powers  of  the  Court  to  make  such  orders  as  may  be  neces- 
sary for  the  ends  of  justica.  This  seems  to  me  to  emphasize 
the  view  which  has  been  expressed  in  certain  former  judgments — 
Hukam  Chani  Boid  v.  Kamalanand  Singh  (1)  see  remarks  on  pages 
930-932  as  to  the  Code  not  being  exhaustive.  It  does  not  follow 
that  an  order  cannot  be  passed  simply  because  there  is  no  express 
section  in  the  Code  providing  for  the  passing  of  such  an  order. 
But  Mr.  Shadi  Lai  urges  that  where  a  particular  matter, 
such  as  stay  of  execution  of  a  decree  pending  decision  of 
further  litigation  between  the  judgment-debtor  and  decree- 
holder  has  been  provided  for,  those  provisions  must  be  taken 
to  be  exhaustive  and  cannot  be  extended.  I  do  not  think  this 
necessarily  follows.  If  a  section  of  the  Code  were  to  provide 
a  certain  time  within  which  an  act  might  be  done,  I  think 
the  necessary  implication  would  be  that  the  act  might  not 
be  done  beyond  that  time.  But  I  do  not  think  that  Order  21,  rule 
29,  prohibits  anything  by  implication.  An  Appellate  Court  has, 
generally  speaking,  as  full  powers  as  the  Original  Court,  and 
I  take  it  that  in  the  absence  of  any  express  provision  to 
the  contrary,  the  Appollate  Court  can  do  now,  while  the 
appeal  is  pending,  what  the  Original  Court  could  do  while 
the  suit  was  pendiug  before  it.  I  do  not  think  it  can  be 
said  that  the  dismissal  of  the  suit  in  the  First  Court  warrants 
any  presumption  that  the  appeal  will  be  unsuccessful.  I  hold 
that  though  the  case  is  not  provided  for  by  Order  21,  rule  29 
(equivalent  to  section  243  of  the  old  Civil  Proedure  Code), 
section  151  meets  the  case,  and  that  I  have  power  to  stay 
execution  pending  the  appeal. 

As  to  whether  this  is  a  ca^e  in  which  execution  should 
be  stayed,  I  need  only  refer  to  the  reasons  for  stay  of  execution 
given  in  Bhagtvan  Kaur  v.  Gajindar  Singh  (2).  Those  reasons 
still  seem  to  me  to  have  force.  Without  prejudicing  the 
appeal  in  any  way  I  can  safely  say  that  the  suit  has  not  yet 
been  threshed  out  on  its  merits. 

But  counsel  for  petitioner  is  quite  content  that  execution 
shall  not  be  stayed  except  as  regards  residence.  I,  therefore 
so  far  modify   my  interim  order  staying  execution  as  to  red  ace 


(»)  (1906)  /.  L.  R.  33,  Cal.  927.  (2)  130  P.  R.,  1908. 
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ifc  to  one  staying  execution  only  so  [far  as  possession  of 
the  house,  in  which  the  petitioner  at  present  resides,  ifl  con- 
cerned. 

No  order  as  to  costs  on  this  application. 


No.  83. 

Before  Eon,  Sir  Arthur  Reid,  Et.,  Chief  Judge. 
ABDUL  HAQ— (Defendant)-APPELLANT, 
Versus 
N1AZ  AHMAD— (Plaintiff)  "^ 

R.     SKINNER     oZitJmSARDAR      MIRZA  RESPONDENTS. 
AND  OTHERS— (Defendants)  J 

Civil  Appeal  No.   1207  of  1908. 

Jurisdiction— Court  cannot  decide  other  question  till  point  of  jurisdiction 
settled. 

Where  in  a  suit  before  a  Hunsif,  1st  class  it  was  objected  that  the  suit 
was  undervalued  and  that  the  value  for  jurisdictional  purposes  was 
Rs.  2,000,  but  the  Hunsif,  without  deciding  the  question  of  jurisdiction 
dismissed  the  suit  as  barred  by  limitation. 

Held,  by  the  Chief  Court  that,  the  first  question  for  decision  is  the 
Jurisdiction  of  the  Court  in  which  the  suit  is  filed.  If  the  Court  has  not 
jurisdiction  the  proceedings  are  coram  non  judice,  and  no  question,  either  of 
fact  or  law,  can  be  decided  except  that  of  jurisdiction. 

Miscellaneous  appeal  from  the  decree  of  A.  E.  Martineau, 
Esquire,  Divisional  Judge,  Delhi  Division,  dated  the  \4sth 
October  1908. 

Chuni  Lai,  for  appellant. 

Abdul  Kadir,  for  respondents. 

The  judgment  of  the  learned  Judge   was  as  follows  : — 
19th  April  1910.  Sir    Arthur    Reid,   C.    J.— The  first     plea  taken   in    the 

Lower  Appellate  Court  by  the  appellants  there  (respond- 
ents here)  was  that  the  Court  of  first  instance  should  have 
first  decided  the  question  of  jurisdiction  raised  by  the  defendant's 
plea  that  the  property  in  dispute  was  worth  Rs.  2,000,  and  that  the 
suit  was  consequently  not  within  the  jurisdiction  of  a  Munsif, 
and  the  first  plea  taken  here  is  that  that  plea  should  have  been 
disposed  of  by  the  Lower  Appellate  Court  before  considering  the 
question  of  limitation. 

The  plea  must  be  allowed,    The  first  question   for   decision 
is  the  jurisdiction  of  the  Court   in  which   the  suit   is     filed.     A 
Court  cannot   say   that  the   suit   is    barred    by   limitation   and 
consequently  caunot  proceed  in  any  Court, 
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If  the  Court  has  not  jurisdiction,  the  proceedings  are  coram 
nonjudice,  aud  no  question,  either  of  fact  or  law,  can  be  decided 
except  that  of  jurisdiction,  The  competence  of  the  Court  mn9t 
be  established  before  any  plea  affecting  not  jurisdiction  but  the 
suit  itself  can  be  entertained. 

I  allow  the   appeal,   set    aside   the  order   of    the     Lower 
Appellate   Court,  and    remand    the   appeal  under   Order  XLT, 
rule  23,  for  decision  in  advertence  to  the  above  remarks. 

The  Court-fee  on  the  memorandum  of  appeal  will  be  refunded 
and  other  costs  here  will  be  costs  in  the  cause. 
Counsel's  fee  twenty-five  rupees. 

Appeal  alloived. 


No.  84- 

Before  Eon.  Mr.  Justice  Chevis. 

ALLAH  DITTA   AND  OTHERS— (Defendants)  — 

APPELLANTS, 

Versus 

MUHAMMAD    NAZIR    AND    OTHERS—  \ 

(Plaintiffs)  (RESPONDENTS. 

AND  I 

GOBIND  RAM— (Defendant)  I 

Civil  Appeal  No.  22  of  1910. 

Pre-emption — New  subdivision  in  an  old  town — Qarhi  Au-an,  Hafizabad, 
District   Qujramvala. 

Held,  that  the  custom  of  pre-emption  does  not  prevail  in  the  abadi 
jadid  of  the  old  village  of  Garhi  Awan  a  suburb  of  Hafizabad. 

Held,  also,  that  the  abadi  jadid,  which  was  situate  just  outside  the 
old  borders  of  the  town,  must  be  looked  upon  as  a  sub-division  within  the 
meaning  of  the  Punjab  Pre-emption  Act,  II  of  1905,  notwithstanding  that 
it  had  not  yet  received  a  name  as  a  mohalla,  and  that  no  sub  divisions  weret 
recognized  in  the  old  town. 

Further  appeal  from  the   decree   of  Khan  Bahadur   Khan    Abdul 
Ghafur     Khan,    Khan   of  Zaida,    Divisional   Judge,    Sialkot 
Division,   dated  the  27th  April  1909. 
Bhagwan  Das,  for  appellants. 
Sukh  Dial,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Chevis,  J.— This  is  a  case  of   pre-emption.     The   site   sold  29^  March    1910 
is  a    part  of   what    was   formerly  the   village   of   Garhi    Awan, 
but  is  now   a  suburb    of  Hafizabad.     The  Lower  Courts  have 
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decreed  tho  claim,  holding  that  this  new  abadi  is  a  part  of  the 
town  of  Hafizabad,  that  there  are  no  sab-divisions  in  that  town, 
and  that  the  custom  of  pre-emption  obtains  in  the  town.  For 
respondents  it  is  urged  that  the  findings  that  the  new  abidi 
is  a  part  of  the  town,  and  that  there  are  no  sub-divisions  in  the 
town  are  findings  on  questious  of  fact  and  cannot  be  attacked. 
But  I  have  to  decide  whether  the  custom  of  pre-emption  prevails 
as  far  as  this  site  is  concerned,  and  the  questions  of  fact  and 
custom  appear  to  me  to  be  inextricably  mingled  in  a  case 
like  the  present, 

The  site  is  described  in  the  plaint  as  M  situated  in  mama 
Garhi  Awan  abadi  jadid.n  It  is  true,  no  doubt,  that  this  abadi 
jadid  extends  right  up  to  (or  perhaps  I  should  rather  say, 
directly  from)  the  old  borders  of  the  town  and  is  now  a  part  of 
the  town,  also  that  no  name  has  as  yet  been  given  to  this  new 
pai  t  except  that  of  <ibadi  jadid.  But  I  cannot  see  that  it  follows 
oven  in  the  case  of  an  old  town  in  which  no  sub-divisions  have 
hitherto  been  recognized,  that  a  totally  new  suburb  should 
be  regarded  as  other  than  a  sub-division,  simply  because  no 
one  has  yet  christened  it  as  a  mohalla.  I  regard  this  new 
abadi  as  a  distinct  part  of  the  town  so  far  as  pre-emption  goes. 
It  is  not  a  case  of  housa  after  house  beiug  erected  oa  the  edge 
of  a  town  merely  to  meet  the  press  of  population,  the  limits 
of  the  town  thus  being  gradaally  extended  ;  it  is  a  ca9e  of  a 
totally  new  block  of  buildings,  mostly,  if  not  all  sh)ps,  a  new 
mandi  in  fact.  As  to  cases  of  pre-emption  in  this  new  abadi 
there  is  the  case  in  which  Barkat  Ram  sued  Mussammat  Husain 
Bibi  in  19J4  ;  iu  this  case  there  was  a  compromise,  Barkat  Ram 
giving  up  part  of  his  claim  and  purchasing  the  rest.  This 
proves  nothiug  in  my  opinion.  There  is  also  thj  case  of  Shahbaz 
Khan,  which  apparently  relates  also  to  whit  is  now  the 
new  abadi,  but  the  site  thea  iu  suit  seems  to  have  been  merely 
agricultural  land  at  time  of  suit  and  regarded  as  part  of  Garhi 
Awan  village.  None  of  the  other  cases  cited  seem  to  refer  to 
the  new  abadi  at  all,  I  hold  the  custom  of  pre-emption  in 
the  new  abadi  not  proved  and,  I  accept  the  appeal  and  dismiss 
the  suit  with  costs  throughout. 

Appeal  allowed. 
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No  85- 
Before  Eon.  Mr.  Justice  Ryves. 
MUSSAMMAT  BEGAM  JAN  AND  ANOTHER,— (Defendants), 
—APPELLANTS, 
Versus 

QADAR  KHAN  AND  ANOTHER— (Plaintiffs)— RESPOND- 

ENTS. 

Civil  Revision  No.  344  of  1910. 

Custom  Alienation—Creation  of  mukarridari  rights  by  icidoic— Permanent 
ulienation. 

Mussammat  B.  J.,  Patban  of  Parnali  in  the  Attock  District,  Rawalpindi 
Division,  created  mmkatridari  rights  in  a  portioo  of  her  joint  holding  in  favour 
of  her  son-in-law  M.  A.,  and  received  Rs.  300  nazrana  from  him,  and  mutation 
was  sanctioned  in  favour  of  M.  A.  On  26th  June  1908-B.  J's  husband's 
brothers  (plaintiffs)  sued  for  a  declaration  that  this  alienation  should  not 
affect  their  reversionary  rights  on  the  death  or  re-marriage  of  the  widow. 
The  First  Court  holding  the  mukarridar  to  be  a  tenant  and  the  alienation  for 
necessity,  dismissed  the  suit.  The  Divisional  Judge  on  appeal  held  that 
the  creation  of  mukarridari  rights  amounts  to  a  permanent  alienation,  and 
passed  a  decree  in  favour  of  plaintiffs  fixing  Rs.  124  for  valid  necessity.  On 
revision  the  Chief  Court, 

Held  following  Maya  Das  v.  Ualik  Aulia  Khan  (*)  that  the  creation    of 
mukarridari  rights  amounts  to  a  permanent  alienation. 

Petition  under  section  70  (b)  of  Act  XVIII  of  1884]  as  amended  by 
Act  XXV  of  1899,  for  revision  of  the  decree  of  C.L.  Dundas, 
Esquire,  Divisional  Judge,  Rawalpindi  Division,  dated  the 
5th  May  1909. 

DouglaB,  for  petitioners. 

Morrison,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Ryves,  J. — The  facts  of  the  case  are  given  in  the  judgments 
of  the  Lower  Courts.  The  parties  come  from  the  Rawalpindi 
Division. 

The  chief  question  for  decision  in  this  case  is  whether  the 
creation  of  mukarridari  rights  is  equivalent  to  a  permanent  aliena- 
tion. Both  the  Courts  below  have  coucurred  in  holding  tbat 
it  is. 

The  status  of  a  mukarridar  in  the  Rawalpindi  Division  is 
described  in  Maya  Das  v.  Malik  Aulia  Khan  (}).  A  mukarridar 
can  alienate  without  consulting  his  landlord,  and  the  right  is  not 

(')  10  P.  R.  1896,  Rev. 
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extinguished  at  his  death,  but  can  be  inherited  by  a  collateral 
inespective  of  whether  the  common  ancestor  occupied  the 
land.  This  being  bo,  it  Beems  to  me  that  for  all  intents  and 
purposes  the  creation  of  a  mukarridari  right  amounts  to  a  per- 
manent alienation.  As  shown  in  Maya  Das  v.  Malik  Aulia 
Khan  (*),  the  grant  of  occupancy  rights  have  in  some  cases  been 
held  to  amount  to  permanent  alienations. 

The  only  other  ground  for  revision  challenges  a  finding  of 
fact  arrived  at  by  the  learned  Divisional  Judge,  with  which  I  do 
not  think  it  is  necessary  to  interfere- 

The  result  is  that  the  application  fails,  and  is  dismissed  with 

costs. 

Revision  rejected. 

No.  86- 

Before  Honl   Sir  Arthur   Reid,  Kt.,  Chief  Judge,  and 

Hon.   Mr,  Justice  Scott-Smith. 
HARNAM  SINGH,  <frc,— (Plaintiffs),— APPELLANTS, 

Versus 

S  A  J  A  W  AL  Ac—  (Defendants)— RES  PON  DENTS. 

Civil    Appeal  No.  778  of  1910. 

Mortgage  biconditional  Sale— Gift  of  equity  of  redemption  prior  to  the 
expiry  of  mortgage  term— validity  of  such  gift  under  Muhammadan  Law — 
notice  of  foreclosure  to  original  mortgagor — necessity  of  notice  to  donee. 

The  plaintiffs  instituted  the  present  suit  against  the  defendant  for  pos- 
session of  certain  land  as  absolute  owners,  alleging  that  the  land   was  mort- 
gaged by  the   father  of  defendants  with  condition  of    foreclosure  if   the 
entire  land  or  a  part  thereof  was  not  redeemed  within  six  years.  The  land  was 
not  redeemed  and  the  plaintiffs  on  7th  December  1898  served  defendants' 
father  with  a  notice  of  foreclosure.    The  year  of  grace  expired  on  16th  De- 
cember 1899,  and  plaintiffs  became  absolute  owners.    The    defence  was  that 
the  original  mortgagor  on  whom  the  notice  was  served  had  do  right  of  owner- 
ship at  the  time,  as  the  land  in  dispute  was  gifted  by  him  to  defendants  on 
30th  January  1897  by  a  registered  deed  of  gift  which  was  witnessed  by  J.  8., 
one  of  the  mortgagees,  and  therefore  the  proceedings  in  connection  with  the 
notice  of  foreclosure  were  ineffective  and  void,  as  it  should  have  been  issued 
to  the  donees.    In  reply  plaintiffs  contested  the  gift  alleging  that  the  gift 
was  not  completed  by  delivery  of  possession.     Both  Courts  below  found  in 
favour  of  defendants  and  dismissed  the  suit.    On    appeal  the  Chief  Court 

Held  dissenting  from  Muhi-ud-din  v.  Manohar  Shah  (')  and  Ismail  v. 
Ramji  (s),  that  under  Muhammadan  Law  a  gift  by  a  mortgagor  of  immovable 
property,  of  the  equity  of  redemption  was  valid,  placed  the  doDee  in  the 
ehoes  of  the  donor  and  necessitated  notice  to  the  donee  of  foreclosure  although 
the  donor  was  still  alive. 

O  10  P.  R.  1896,  Rev.  («)  (1882)  /.  L.  R.  0  Bom.  6S0. 

(3)  (1889)  /.  L.  R.  23  Rom.  682. 
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Further  appeal  from  the  decree  of  S.  W.  Gracey,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  the  9th  April  1907, 

Sheo  Narain,  for  appellants. 
Lai  Chand,  for  respondents. 

The  judgment  of  the  learned  Judge   who  refered   the   case 
to  a  Division  Bench  was  as  follows  :— 

Sir  Arthur  Reid,  C.  J. — The    question   for  consideration   is     15^A  Feb.  1910, 
whether  a  gift,  by  a  mortgagor  of  immovable   property,   of]  the 
equity  of  redemption,  the  parties  being  Muhammadans,  is   valid 
and  necessitates  notice  of   foreclosure   on   the   donee  during  the 
life-time  of  the  donor. 

No  authority  of  this  Court  more  iu  point  than  Partab  Singh 
v.  Hatta  (l),  cited  by  the  Court  of  first  instance,  was  cited  at  the 
hearing,  and  no  special  custom  was  cited  for  either  party,  the 
learned  advocate  for  the  respondents  citing  Muhi-ud-din  v.  Mano- 
har  Shah(~),  followed  in  Ismail  v.  Pamji  (3),  ag  authority  for  the 
proposition  that  a  gift  by  a  mortgagor  of  land  in  possession  of  a 
mortgagee  was  invalid  under  Muhammadan  Law.  The  parties 
to  the  gift  dealt  with  in  Partab  Singh  v.  Fatta  (}),  were 
Hindus,  and  the  Bombay  cases  cited  have  been  usually  treated 
as  authority  for  the  proposition  set  up  by  the  learned  advocate 
for  the  respondents.  At  the  same  time  doubt  has  been  thrown 
on  the  correctness  of  the  Bombay  rulings  in  section  307  of 
Wilson's  Digest  of  Anglo-Muhammadan  Law,  (Ed.  II),  and  by 
Mahmud,  J.,  at  page  10  of  Eahim  Bakhsh  v,  Muhammad 
Hussan  (4). 

The  question  was  raised  in  the  Court  of  first  instance  and, 
by  the  second  ground  of  appeal  below,  and  ip,  in  my  opinion,  of 
sufficient  importance  for  reference  to  a  Division  Bench  for  an 
authoritative  ruling. 

I  refer  this  appeal  to  a  Division  Bench  accordingly.  Yery 
early  date, 

The  judgment  of  the  Division  Bench  was  delivered  by — 
Sir  Arthur  Reid,  C.  J. — The   order   of  the   15th  February     \2th  July  1910. 
1910,  referring  this  case  to  a  Division   Bench,   will  be  read  with 
this.     As  stated  therein,  the  question  tor  consideration   is    whe- 
ther a  gift,  by  one  Muhammadan   to    another,  of   the   equity   of 
redemption   of   immovable   property    is   valid   and   necessitates 


(»)  45  P    B.  1906.  (8)  (18S9)  J.  L.  R.  23  Bom.  682. 

O  (1882)  /.  L.  B.  6  Bom.,  650,       (<)  (1888)  I.  L.  B.  11  All  1., 
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notice  of  foreclosure  on   the   donee   during  the  life-time  of  tho 
donor.     Of  the  authorities  cited  the  following  are  not  strictl 
in  point  : — 

1.  Ibrahim  Goolam  Ariff  v.  Saiboo(l),  in  which  it  was 
held  that  the  doctrine  of  Mushaa  does  not  apply  to  shares  in  com- 
panies, or  in  free-hold  property  in  a  large  commercial  town. 
Their  Lordships  adopted  the  ruling  laid  down  in  Muhammad 
Mumtaz  Ahmad  v.  Zubaida  Jan  (2),  that  the  doctrine  relating 
to  the  invalidity  of  gifts  of  Mushaa  is  wholly  unadopted  to  a 
progressive  state  of  society  and  oaght  to  be  confined  within  the 
strictest  limits. 

2.  Muhammad  Bakhsh  Khan  v.  Hosseini  Bibi  (3),  in  which 
thero  was  a  gift  by  one  woman  of  24i  villages  to  the  infant  child- 
ren of  another  woman.  The  plea  was  that  possession  was  not 
given.  Their  Lordships  overruled  this  plea  on  the  grounds  that 
the  gift  was  attended  by  the  utmost  publicity,  that  the  deed  of 
gift  authorised  the  donees  to  take  possession,  and  it  appeared  that 
they  did  in  fact  take  possession.  Their  Lordships  cited  a  case, 
X,  of  Macnaghfcen's  Precedent*,  to  the  effect  that  although  the 
widows  of  late  owners  at  the  time  of  tho  exeoution  by  them  of  a 
deed  of  gift  of  immovable  property  are  not  seised  of  it,  yet  if 
agreeably  to  the  donor's  desire,  the  donee,  in  pursuance  of  a 
judicial  decree,  becomes  subsequently  seised  of  the  property,  the 
fact  of  the  donor's  having  been  out  of  possession  at  the  time  of 
making  the  giit  is  not  sufficient  to  invalidate  it. 

8.  Muhammad  Esuph  Bavutan  v.  Battam  sa  Ammal  (4), 
which  dealt  only  with  a  'Eiba-bil  Iicaz.' 

4.  Mehrali  v.  Tajudin  (6),  which  dealt  with  the  case  of  a 
gift  of  a  house  for  the  use  of  a  masjid,  and  neither  donor  nor 
donee  was  ever  in  possession  before  or  after  gift.  The  house  was 
in  the  possession  of  the  donor's  brother  and  descended  to  the 
donor's  son. 

In  Muhi-tid-din  v.  Manohar  Shah  (6),  two  Judges  of  the  Bom- 
bay High  Court  held  that  a  gift  was  invalid  if  the  donor,  at  the 
time  of  making  it,  was  merely  owner  of  the  property  which  she 
purported  to  give,  the  possession  being  with  the  mortgagee  of 
the  same.  It  was  held  that  a  sale  would  be  valid  though  the 
gift  was  invalid.  Campbell,  J  ,  dissented  and  held  that  the  gift 
was  valid. 


0)  (1908)  I.  L.  R.  35  Cal.  1  P.  C.  (*)  (1900)  I.  L.  R.  23  Mad.  70. 
(a)  (1889)  I.  L.  R.  11  All,  460  P.C.  (5)  (1889)  I.  L,  R.,  13  Bom.l5C. 
<8)  (1888)  15  I.  A.  81.  (6)  (1882)  I.  L.  R.  6  Bom.  650. 
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The  decision  of  the  majority  was  followed  by  a  Division 
Bench  in  Ismail  v.  Bamji  (}).  The  plea  that  the  donor, 
having  applied  to  the  Revenue  authorities  to  transfer  the 
mortgaged  property,  subject  to  gift,  into  the  name  of  the  donee, 
had  done  all  thai;  she  could  to  give  possession  to  the  donee,  and 
that  the  requirements  of  the  Muhammadan  Law  had  been  com- 
plied with,  was  overruled  on  the  ground  that  the  Muhammadan 
Law  required  that  the  donor  should  be  in  actual  or  at  least  con- 
structive possession,  and  that  be  should  give  actual  or  at  least 
constructive  possession  to  the  donee. 

The  VI  Bombay  case  was  dissented  from  in  Article  307  of 
Wilson's  Digest  of  Anglo-Muhammadan  Law,  Edition  II,  and 
the  learned  author  expressed  the  opinion  that  the  question  whe- 
ther a  Muhammadan  mortgagor  can  make  a  valid  gift  of  his 
equity  of  redemption,  in  property  of  which  the  mortgagee  is,  at 
the  time,  in  possession,  was  not  really  in  issue,  the  Court  not  being 
called  upon  to  decide  whether  an  equity  of  redemption,  being  a 
kind  of  property  not  susceptible  of  physical  possession,  could  be 
validly  transferred  by  appropriate  words  of  gift. 

8.  In  Bahim  Bahhsh  v.  Muhammad  Hassan,  (2)  Mahmud, 
J.,  said  that  the  VI  Bombay  case  probably  carried  the  law  of 
seisin  too  far,  as  is  suggested  by  Syed  Amir  Ali  at  page  70  of 
his  Tagore  Law  Lectures,  1864.  O.'he  learned  Jndge  cited  Mullick 
Abdul  Guffoorv.  Alaleka  (3),  and  Shahzadi  Hazra  Begum  v. 
Khivaja  Hussain  Ali  Khan  (4). 

In  the  X  Calcutta  case  Garth,  C.  J.,  said  at  page  1123.  "  We 
"  have  been  referred  to  several  authorities  and  amongst  others 
11  to  Durrul  Mukhtar,  Book  on  Gifts,  page  635,  which  lays  down 
"  that  no  gift  can  be  valid  unless  tbe  subject  of  it  is  in  the  pos- 
11  session  of  the  donor  at  the  time  when  the  gift  is  made.  Thus 
"  when  land  is  in  the  possession  of  an  usurper  (or  wroDg-doer), 
"  or  of  a  lessee  or  mortgagee,  it  cannot  be  given  away,  because 
"  in  these  cases  the  donor  has  not  possession  of  the  tbing  which 
"  he  purports  to  give.  But  we  think  tbat  this  role,  which  is 
u  undoubtedly  laid  down  in  several  works  of  more  or  less  author- 
ity, must,  so  far  as  it  relates  to  land,  have  relation  to  cases 
"  where  the  donor  professes  to  give  away  the  possessory  interest 
"  in  the  land  itself,  and  not  merely  a  reversionary  right  in  it.  Of 
"  course,  an  actual  seisin  or  possession  cannot  be  transferred, 
"  except  by  him  who  has  it  for   the   time  being."     The  learned 


(J)  (1899)  /.  L.  R.  23  Bom.  682.  f)  1884  I.  L.  R.  10  Cal  412. 

(«)  (1888)  I.  L.  R.  11  All.  1.  (<)  (1869)  12  W.  R.  498. 
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0.  J.  went  on  to  say'  "  What  is  usually  called  possession  in 
"  this  country,  is  not  actual  or  khas'  possession,  but  the  receipt 
"of  rent3  and  profits  ;  and  if  lands  let  on  lease  could  not  be  made 
"  the  subject  of  a  gift,  many  thousands  of  gifts,  which  have  been 
"  made  over  and  over  again  of  zamindari  properties,  would  be 
"  invalidated  If  we  were  disposed  to  agree  with  this  novel  view 
"  of  Muhammadan  Law  (which  we  are  not),  we  think  we  should 
"be  doing  a  great  wrong  to  the  Mnhammadan  commanity,  by 
11  placing  them  under  disabilities  with  regard  to  the  transfer  of 
"  property,  which  they  have  never  hitherto  experienced  in  this 
"country.  Such  a  veiw  of  the  law  is  quite  inconsistent  with 
"  several  cases  decided  by  the  Sudder  Dewani  Adalat,  (under 
"  the  advice  of  the  Kazis,  and  also  by  this  Court ;  and  it  is  direct- 
"  ly  opposed   to  the  case  of  Amirunnissa  v.  Abedoonissa  (}). 

In  the  12  W.  R.  case  a  Full  Bench,  including  Peacock,  C.  J., 
held  that  the  existence,  at  the  time  at  which  an  endowment  is 
made,  of  a  mortgage  of  the  endowed  property,  does  not  render 
the  endowment  invalid  under  the  Muhammadan  Law,  and  that 
the  mutuwalli  is  entitled  to  the  surplus  proceeds  of  the  sale  of 
property  in  execution  of  the  decree  on  the  mortgage  deed.  The 
following  was  cited  from  page  458  of  the  Fatawa   Alumgeeri  : — 

"  If  a  man  mortgages  land,  and  then  makes  an  endowment 
"  of  it  previous  to  redemption  of  the  mortgage,  the  endowment 
"  shill  be  binding,  and  this  shall  not  cancel  the  mortgage  If 
11  the  mortgage  is  redeemed  after  the  land  has  remained  some 
"  years  in  the  hands  of  the  mortgagee,  it  shall  revert  to  the 
"  purpose  to  which  it  was  appropriated.  Should  he,  tho  endower 
"  die  and  leave  sufficient  assets  for  redemption,  the  redemption 
"  shall  be  effected,  and  the  endowment  shall  be  rendered 
11  effectual." 

At  page  61  of  Amir  Ali's  Muhammadan  Law,  Edition  II, 
the  learned  author  expresses  the  opinion  that  the  decision  of  the 
majority  in  the  VI  Bom  :  case,  is  founded  upon  an  erroneous 
apprehension  of  the  Hanafi  Law,  under  which  seisin  is  requisite 
for  hypothecation  ;  the  correct  view  of  the  Hanafi  doctrine  on 
the  subject  being  that  there  is  nothing  in  it  to  preclude  the 
mortgagor  from  granting  his  equity  of  redemption  to  auother. 
The  learned  author  adds  that  under  the  law  of  haicalat  the 
debtor  may  transfer  his  liability  to  another,  with  the  result  tha*, 
as  the  property  forms  the  security  for  the  debt,  the  transferee 
obtains  the  right  to  redeem  the  property  subject  to  the   payment 

'       "  0)  C1875)  23  W.  B.  208. 
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of  the  debt.  Endowment  is  practically  on  the  same  footing  as 
gift,  and  we  have  great  respect  for  the  opinions  of  Mahmnd,  J., 
and  of  Amir  Ali  on  questions  "of  Muhammadan  Law.e  The  re- 
marks of  Garth,  C.  J  ,  and  of  their  Lordships  of  the  Privy  Coun- 
cil, in  XXXV  Calcutta,  are  strongly  in  point,  though  the  facta 
dealt  with  are  not  identical. 

On  the  authorities  cited  we  have  no  hesitation  in  differing 
from  the  decisions  in  VI  and  XXIII  Bombay,  and  in  holding 
that  the  gift  was  valid,  placed  the  donee  in  the  shoes  of  the 
donor  and  necessitated  notice  on  the  donee  of  forecosare,  although 
the  donor  was  still  alive. 

For  these  reasons  we  dismiss  this   appeal   with  costs.     The 

application,  haviDg  been  under  section  70  (1)  (6)  of  the   Courts 

Act  and  having  been  admitted,  became  an  appeal  and  should 
have  been  removed  from  the  register  of  revisions. 

^Appeal  dismissed. 

No  87- 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Hon. 
Mr.  Justice  Scott  Smith. 

CHAUDHRI  KHUSHI  RAM,— (Plaintiff),— APPELLANT, 

Versus 

ASU  RAM  &c.,— (Defendants),— RESPONDENTS, 

Civil  Appeal  No.   260  of  1910. 

Punjab  Pre-emption  Act,  II  of  1905,  section  11  and  proviso — Aroras  of 
Multan  not  a  sub-division  of  Khatri  tribe — Onus  proband! 

Held  that  plaintiff  on  -whom  the  onus  lay  had  failed  to  prove  that  Aroraa 
of  the  Multan  District  are  a  sub-division  of  Khatries  and  members  of  the 
same  tribe  within  the  meaning  of  the  proviso  to  section  11  of  the  Punjab 
Pre-emption  Act,  1905. 

Further   appeal  from   the  decree  of  S.  S.Harris,   Esquire,  Divi' 
sional  Judge,  Multan  Division,  dated  the  21th  October  1909. 

Balwant  Rai,  for  appellant. 
Devi  Dial,  for  respondents. 
The  jugdment  of  the  Court  was  delivered  by— 

Scott- Siirrn,  J. — This  judgment  disposes  also  of  appeal  No. 
261.  The  plaintiff  respondent's  suits  for  pre-emption  have 
been  dismissed  on  the  ground  that  he  is  not  a  member  of  an 
agricultural  tribe  and  does  not  belong  to  the  same  tribe  as  the 
vendor. 


21s*  July  1910. 
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Plaintiff  is  an  Arora  and  the  vendor  is  a  Khatri,  and  the 
sole  question  for  deci-uou  before  us  is  whether  Aroras  are  a  sub- 
division of  Khatris  and  members  of  the  same  tribe  within  the 
meaning  of  the  proviso  to  section  11  of  the  Punjab  Pre-emption 
Act. 

The  parties  belong  to  Shujabad  in  the  Multan  District,  and 
the  Lower  Courts  have  based  their  deci&ion  upon  the  Gazetteer 
of  that  district  compiled  in  1901-02  by  Mr.  E.  D.  Maclagan, 
Settlement  Collector.  The  various  tribes  and  castes  are  tabu- 
lated and  noticed  in  pages  125  to  128  of  the  Gazetteer.  The 
Kbatriesand  Aroras  are  classed  as  separate  tribes  and  there  is  no 
mention  of  any  claim  on  the  part  of  the  latter  to  be  a  sub-divi- 
sion of  the  former, 

In  Vol.  XVII  of  the  Census  of  India,  1901  (Report  by  H.  A. 
Rose,  I.C.S.,  Census  Superintendent)  at  page  302  wo  find  a 
heading  "  castes  of  Kbatri  type.'  The  Khatris,  Aroras  and  Bha- 
tias  are  treated  of  under  this  heading  and  the  fact  that  Aroras 
claim  to  be  of  Khatri  origin  is  referred  to.  Mr.  Rose,  however, 
does  not  state  his  own  opinion,  but  says  at  page  303,  "  This  is 
"  one  of  the  numerous  points  which  require  further  investigation 
"  in  connection  with   the  history  of  the  Punjab  castes." 

Mr.  Bhattacbarji  in  "  Hindu  Castes  and  Sects  "at  page  142 
says  "  The  Aroras  claim  to  be  Keshettris  but  other  classes  of 
"  Keshettris  neither  eat  with  the  Aroras  nor  inter-marry  with 
"them." 

We  are  not  prepared  to  hold  from  the  above  that  Aroras 
are  Khatries,  apparently  some  of  them  claim  to  be  Khatries,  tut 
they  do  not  appear  to  have  deSnitely  established  their  claim.  Mr. 
Rose  says  (page  302  of  his  report)  that  they  inhabit  the  south- 
west of  the  Punjab,  where  Khatiies  are  hardly  to  be  found  at  all, 
and  the  Gazetteer  of  the  Multan  District  is  a  clear  authority 
against  the  contention  that  they  are  of  the  Khatri  tribe. 

The  otitis  was  upon  the  plaintiff  to  prove  that  he  was  of  the 
same  tribe  as  the  vendor  and  we  consider  that  he  has  not  dis- 
charged it.     His  appeals  are  dismissed  with   costs. 

Appeal  dismissed. 
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No-  88- 
Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr-  Justice 

Chevis- 

DHERA  SINGH  AND  ANOTHER,—  (Plaintiffs) ,—  • 

APPELLANTS, 

Versus 

TARA  SINGH  AND  ANOTHER,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  669  of  1908. 

Custiom  Alienation — Bunjahi  Kliatiies  of  mauza  Nara,  tahsil  Kahuta, 
District  Raualpundi,  do  not  follow  agricultural  custom  in  matters  of 
alienation. 

Held,  that  the  Bunjahi  Khatries  of  mauza  Nara,  tahsil  Kahuta,  District 
Rawalpindi  (dhobi  by  occupation-,  do  not  fallow  agricultural  custom  in 
matters  of  alienation. 

Further  appeal  from  the  decree  of  P.  J.  Kennedy,  Esquire,  Divisional 
Judge,  Uawalpindi  Division,  dated  the  2ith  March  1908. 
Gobind  Das,  for  appellants. 
Ishwar  Das,  for  respondents. 
Tbe  judgment  of  the  Court  was  delivered  by— 

Shah  Din,  J. — The  parties  in  this  case  are  Bunjahi  Khatries,  ±fj  jj  iqjq 
being  dhobis  by  occupation,  of  the  village  of  Nara  iu  tahsil 
Kahuta  of  the  Rawalpiudi  District.  The  suit  out  of  which  this 
appeal  has  arisen  was  brought  by  plaintiffs  for  a  declaration 
that  the  sale  of  a  house,  situate  in  Nara,  effected  by  their  first 
cousin,  defendant  No.  1,  in  favour  of  a  stranger,  defendant  No.  2, 
was  invalid  and  should  not  affect  their  revers  onary  rights. 
The  first  Court  decreed  the  plaintiffs'  claim,  holding  that  the 
house  in  dispute  was  the  ancestral 'property  of  the  vendor,  and 
that  in  matters  of  alienation  of  snch  ancestral  property  the  parties 
were  governed  by  agricultural  custom  under  which  the  vender's 
power  of  alienation  in  respect  of  ancestral  property  was  re- 
stricted. On  appeil,  the  Lower  Appellate  Court,  while  agreeing 
with  the  first  Court  that  the  house  in  dispute  was  ancestral, 
held  that  it  was  not  proved  that  the  parties  were  governed  in 
matters  of  alienatiou  by  custom  and  not  by  Hindu  Law,  and 
holding  that  the  plaintiffs  had  no  power  to  contest  the  validity 
of  the  sale  in  dispute,  dismissed  their  suit. 

Before  us  it  has  been  argned  by  the  pleader  for  the  plain- 
tiffs-appellants that  under  the  circumstances  of  the  case  the 
onus  lay  upon  the  defendant-vendee  of  proving  that  the  parties 
were  governed  by  Hindu  Law  and  not  by  custom,  and  that 
•ven  if  tbe  initial  onus  rested  upon  the   plaintiffs  to    prove   that 
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they  were  governed   by    custom,    ihe   proved   facts  of   the   case 
*re   sufficient   to   shift  that  onus    on   to    the   defendant -vendee, 
who,  it  is  contended,  has  failed  to    discharge  it.     After  giving 
every    weight    to     the  argument   of     the    appellants'     pleader, 
we    have    no    hesitation    in  agreeing  with   the   Lower  Appellate 
Court  in  holding  that  in  this  case    it  was    for   the   plaintiffs    to 
prove  that  in  matters  of   alienation    their   family  was   governed 
by  an  agricultural  custom  and  not  by  Hindu  Law,  and  that  they 
have  entirely  failed  to  prove    it.     The    parties    are,    as   we   have 
said    above,  Bunjahi  Khatries  and  they    are   dhobis   by   occupa- 
tion.   Admittedly  theieis  only  this  one  family  of  Dhobi  Kha tries 
in  the  village   of  Nara,  which  is   inhabited    chiefly   by   Gakhars 
and    possibly  by  other  tribes.      The  family  owns  no   land    in    the 
village  ;  all  that    is  proved  is  that  the  plaintiffs  and  the    vendor 
hold   small  plots   of    land    as    occupancy   tenants.     The   paticari 
says  tint  the  vendor  has  two    kanals   of   land    and    the  plaintiffs 
hold    the  same  area,  besides   a    jo:nt  khata,    of   which    the   area 
is   not   given,    but    which   presumably   is    very  small    in  extent. 
Tbeie  is  no  evidence   at  all    on    the   record   to   show    that   agri- 
culture is  the  principal  occupation  of   the  parties  or  is  the   main 
source  of  their  income  ;   on  the  other  hand,    they  appear    to    work 
as  village  washermen,   and   presumably    they  make   their   livirg 
ns  dhobis. 

Seme  of   the    witnesses  produced  by    the   plaintiffs   say   in 
a  general  way    that  the    parties  are    governed   by   custom,    and 
they  profess  to  cite     s<  me   ii  stances  in    which    among   Khatriep, 
residing    in   the    neighbouring     villages,   daughters    have     been 
excluded   from    inheritance   by  the   collaterals   of   their     fathers. 
13ut   not  one  of   the  instances  cited  has  been    supported    by  docu- 
mentary evidence,    and    admittedly     none  relates    tc  the   parties' 
family.    Conceding,  however,  for    the  sake   of   argument,    that 
nrrong    the   par-ties'  caste   daughters  are  excluded  from    inherit- 
ance    by  collaterals,    and  that   to   that  extent    Hindu    Law    has 
been  modified  by  custom,  it  by  no  means  follows  that  the    parties 
have   aeloptcd   the   rules   of     agricultural   enstom    under    which 
the    proprietor  is  precluded  from  alienating   his  ancestral    house 
without   the  cmsent  of  bis  collaterals.     In  a  case  of  this  kind    the 
adoption  of  such  rules  of   custom  by  the  parties,    who   prima  facie 
belong  to   a  uon-agricn  Rural  tribe,  has  to  be  affirmatively    proved 
by   thoso  who   assert  their  existence  ;   end    we   are     quite   clear 
that   the    [lain tiff 8    in    this   c.ise   have    failed    to  discharge    this 
obligation. 
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Several  rulings  of  this  Court  have  been  referred  to  in  argu- 
ment on  both  sides,  e.  g  ,  At<ir  Singh  v.  Prem  Singh  (*),  Bura 
Mai  v.  Narain  Das  (2),and  Gohra  v,  Hari  Bam  (3),  and  Makam- 
mad  Eayat  Khan  v,  Sandhe  Khan  (4),  and  Habib  v.  Futta  (5), 
but  we  think  it  unnecessary  to  discuss  them  in  detail  as  the  con- 
clusion that  we  have  come  to  is  quite  in  accordance  with  the 
principles  underlying  those  rulings. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No-  89. 
Before  Hon.    Mr.  Justice  Ryves  and  Bon.  Mr.  Justice 
Scott    Smith. 
DEVI  DIAL,— (Defendant),— APPELLANT, 

Versits 

MUHAMMAD  AMIN,— (Plaintiff),—  )        q 

SHEIKH  IMAM  DLN,  -(Defendant),-  j  RESPONDENT, 

Civil  Appeal  No.  780  of  1909. 

Punjab  Pre-emption  Act,  II  of  1905,  section  3,  sub-section  (2)  —  Village 
imm  veable  property. 

I.  D.  sold  a  house  situate  in  the  abadi  known  aa  Purao  Lala  Alusa  to 
D.  D.  M.  A.,  I,  D.,  sson  sued  for  pre-emption  alleging  that  the  abadi  was  part 
of  a  "-Tillage."  It  appeared  that  many  years  ago  Government  established  a 
halting  ground  or  parao  in  the  immediate  vicinity  and  constructed  a  number 
of  shops.  Since  tben  the  bazar  had  grown  and  a  number  of  houses  were  built 
close  by  and,  at  time  of  suit,  this  abadi  contained  143  residential  houses  and 
110  shops.  The  land  occupied  by  the  parao  belonged  to  mauza  Dhaman  and 
the  abadi  or  bazar  included  land  within  the  limits  of  that  village  as  well  as  of 
the  village  of  Said  Gul.  It  was  contended  that  the  house  was  not  "  village 
immoveable  property  "  nor  subject  to  preemption  inasmuch  as  the  abadi  Paroo 
Lala  Musa  lay  at  a  distance  from  what  was  generally  known  as  the  alaJi  of 
mauza  Dhaman  and  Said  Gul. 

Held  by  the  Division  Bench  that  if  extensions  are  made  to  the  existing 
hladi  of  a  village  or  if  a  hitherto  unoccupied  site  within  the  boundaries  of  the 
village  is  built  over  and  settled  uoon  such  new  buildings  it  would  become 
"  village  immoveable  property." 

Held  by  Ryves,  J.,  that  the  word  "  village  "  in  section  3,  sub-section  (2) 
unjab  Pre-emption  Act,  II  of  1905,  does  not  mean  a  collection  of  houses 
ut  means  the  whole  estate  or  mauza  and  includes  everything  within  the 
oundaries  of  the  village  area. 

Held  also  by  Ryves,  J.  (Scott  Smith,  J.,  dissenting)  that  the   definition  in 
this  sub-section  applies  to  all  immoveable   property  within  the  limits  of  a 
village. 


C)  12  P  J? ,  1906.  0")  US  P-  *•■  19°7. 

()102P.  A,  1907.  O  55  P.  J?.,  1908. 

"  <»)  69  P.  R.,  ISO*. 
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Held  by  Scott  Smith,  J.,  that  the  expression  "  village  site  "  in  the  above 
6ub-section  could  not  be  considered  synonymous  with  "  village  "  or  "  estate  " 
but   meant  the  inhabited  part  of  the  village  or  "  abadi  deh." 

Further  appeal  from  the  decree  of  Khan  Bahadur  Maulvi    Inam  Ali, 
Divisional  Judge,  Jhelum  Division,  dated  the  lith  January  1909. 
Sangam  Lai,  for  appellant, 
Fazal-i-Hussain,  for  respondents. 

The  judgment  of   the  Court   was  delivered  by 
l\th  July  11910.  Ryvits,  J.  — This  appeal  raises  a  novel  point  in  the  law    of  the 

pre-emption  applicable  to  this  Province. 

On  the  27th  April  1906  one  Imam-ud-din  sold  his  bouse 
i  taate  in  the  abadi  known  as  Parao  Lala  Musa  to  the  defendant 
appellant. 

The  plaintiff-respondent  is  the  vendor's  son,  and  he  brought 
this  suit  against  the  vendee  (defendant-appellant)  for  possession 
of  the  house,  by  pie-emption,  alleging  that  the  abadi  where  this 
bouse  was  situated  was  part  of  a  "  village  "  as  it  bad  been  bnilt 
on  lands  partly  within  the  limits  of  mauza  Dhaman  and  partly 
within  the  limits  of  mauza  Said  Gul. 

The  chief  defence  to  the  suit  was  that  Parao  Lala  Musa  was 
a  town  and  that  the  custom  of  pre-einption  did  not  exist  in    it. 

In  both  the  Lower  Courts  the  point  at  issue  was  "  Is  Parao 
Lala  Musa  a  town  or  not  "P  Both  the  Courts  have  held  tbat  it 
is  not  a  "  town,  "  and  having  regard  to  sub-section  (3)  of  section 
(3)  of  the  Punjab  Pre-emption  Act  of  1905,  it  ceitainly  is  not 
a  "  town." 

Now  it  is  admitted  that  Parao  Lala  Musa  is  not  a"  village" 
within  the  meaning  of  the  said  Act.  It  appears  that  many  years 
ago  Government  established  a  baiting  ground  or  parao  in  the 
immediate  vicinity  and  constructed  a  number  of  shors.  Since 
then  the  bazar  has  increased  and  a  number  of  houses  have  been 
built  close  by,  so  tbat  at  the  time  of  suit,  this  abadi  contained  143 
^esidcutial  houses  and  110  shops.  The  lmd  occupied  by  the  parao 
belonged  to  mauza  Dhaman  and  the  abadi  or  bazar  includes  land 
within    the  limits  of  that    village  as  well  as  of  the  village   of  Said 

Gul. 

The  plea  that  this  house  is  situated  in  "  a  town  "  and  is 
therefore  "  urban  immoveable  property  "  has  been  abandoned  in 
this'  Court.  But  it  is  argued,  for  the  first  time  here,  that  never- 
theless the  bouse  is  not  "  village  immoveable  property  "  and  is, 
therefore,  not  subject  to  pre-emption.  The  argument  turns  en- 
tirelyoatuamuvinj  to  1)3  gh-e  i  t>ch>  w  jris  "  within  the  limits 
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of  village  sites  "  in  sub-section  (2)  of  section  3  of  the  present 
Punjab  Pre-emption  Act.  It  is  said  that  "  village  site  "  means  the 
abadi.  And  inaBmuch  as  "  abadi  Parao  Lala  Musa  "  lies  at  a  dis- 
tance from  what  is  generally  known  as  the  abadi  of  mauza  Dha- 
man  and  of  mauza  Said  Gul,  it  is  argued  that  "  the  abadi  "  in 
6uit  does  not  come  within  the  definition.  This  argument  sug- 
gests that  there  may  be  within  the  area  of  a  village  immoveable 
property  which  is  incapable  of  being  pre-empted  and  which  falls 
neither  within  the  definition  of  "  agricultural  land  "  nor  "  village 
immoveable  property,"  or  in  other  words  that  the  de6nitions  in 
section  3  of  the  Act  ara  not  exhaustive.  In  my  opinion  to  give 
such  a  limited  construction  to  the  term  "  village  immoveable 
property  "  would  be  against  the  scope  of   the  Act. 

I  think  the  definition  in  sub-section  (2)  applies  to  all  im- 
moveable property  within  the  limits  of  a  village  and  that  it  is  not 
confined  to  immoveable  property  actually  within  the  existing 
abadi  of  a  village.  To  hold  otherwise  would  be  to  imply  that  the 
right  of  pre-emption  would  be  confined  to  existing  areas,  and  would 
not  apply  to  any  extension  of  buildings  on! side  such  areas,  and 
that  the  Legislature  purposely  so  limited  its  operation.  I  think 
the  word  "  village  "  in  this  section  does  not  mean  merely  a  collec- 
tion of  houses,  but  means  the  whole  estate  or  mauza,  and  includes 
everything  within  the  boundaries  of  the  village  area. 

In  many  villages  the  populated  portions,  i.e.,  portions  which 
are  abad,  are  situated  at  a  distance  f rem  each  other  either  for 
topogiaphical    reasons  of  convenience   or  for  reasons  of  caste,   yet 

I  think  it  cannot  be  doubled  that  if  extensions  are  made  to  the 
existing  abadi  of  a  village,  or  if  a  hitherto  unoccupied  site  within 
the  boundaries  of  the  village  is  built  over  and  settled  on,  such 
new  buildings  would  become  "  village  immoveable  property,"  and 
as  such,  would  come  within  the  operation  of  sub-section  (2).  Two 
rulings,  i.e.,  Earn  Narain  Singh  v.  Sewak  Ravi  (})  and  Muhammad 
Bin  v.  Shah  Din,  (2)  have  been  quoted  in  support  of  appellant's 
agruments,  but  neither  has  much  application  to  this  case.  In 
the  first  place  both  of  them  wero  decided  with  reference  to  the 
repealed  sections  of  the  Punjab  Laws  Act  of  1872.  In  the  case 
iu  Muhammad  Bin  v,  Shah  Bin  (2)  the  decision  turns  on  its  own 
facts  as  expressly  stated  in  the  judgment.  The  learned  Judges 
say  :— 

"We  may  acsurre  that  to  a  considerable   extent   the   quarter 
"  known  as  Killa  Gujar  Singh,  even  to  this  day  constitutes  a  vil- 

II  lage  and  contains  a  village   community." 

(l)  2i  P.  B.  1906.  (?)9QP.R.  19J7. 
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"  There  is  within  its  boundaries  a  fairly  large  area  of  agri- 
"  cultural  land  which  is  assessed  to  land  revenue,  and  there  are 
"also  the  ordinary  village  abadi,  ordinary  village  proprietary  body, 
"  the  ordinary  village  officers,  a  record  of  rights,  etc.  It  may, 
'■  therefore  be  that  Killa  Gujar  Singh  in  part  at  all  eveuts,  retains 
«'  its  former  character  as  a  village  community.  It  may  be  so, 
•' but  upon  this  point  we  are  not  called  upon  to  give  any  definite 
"  opinion  as  we  decided  this  case  purely  on  its  own  facts.  Upon 
"  these  facts  we  are  satisfied  that  the  present  laud  in  suit  does 
11  not  in  reality  now  form  part  of  the  old  village  of  Killa  Gujar 
"  Singh." 

And  they  go  on  to  find  that  the  area  in  question  has  been 
absorbed  within  the  limits  of  Lahore  City,  and  it  was  on  this 
view  of  the  case,  that  it  was  held  that  no  presumption  arose  in 
favour  of  plaintiff's  claim  and  that  it  was  for  him  to  prove  that  in 
the  sub-division  in  question  of  Lahore  City  the  custom  of  pre- 
eruption  existed   and  that  he  had  failed  to  establish  this. 

The  case  in  Bam  Narain  Singh  v.  Seieak  Bam  (!),  is  still  less 
applicable.  There  it  was  held  that  a  particular  chak  In  the  Canal 
Colony  had  not  yet  become  a  village  Avithin  the  meaning  of  sec- 
tion 10  of  the  Punjab  Laws  Act.  As  in  thatctse  it  was  held 
that  it  was  possible  for  the  chak  in  question  to  become  a  village 
at  some  future  date,  so  in  the  present  case  it  is  quite  possible  that 
Parao  Lala  Mosa  may  in  the  future  become  a  (own  withiu  the 
meaning  of  the  present  Punjab  Pre-emption  Act,  but  we  must  • 
hold  that  at  present,  until  abadi  Parao  Lala  Musa  has  been  sepa- 
rated from  and  ceased  to  bo  a  part  of  the  estato  of  muuzas  Dha- 
man    and  Said  Gul,  it  remains  a   pait  of  those  villages. 

I  would  therefore  dismiss  the  appeal  with  costs. 
llth  July  1910.  Scott  Smith,  J.— The  question  at  issue  iu  this  case  13  whether 

a  shop  situatod  in  a  bazar   at  the  Lala    Musa   camping    ground    is 
subject  to  the  right  of  preemption. 

In  the  Lower  Courts  the  defendant's  contention  was*  that 
the  property  in  dispute  was  "  urban  immoveable  property,"  Lala 
Masa  being  a  town.  The  Courts,  however,  found  it  to  be  not  a 
town,  and  this    finding  has  not  been  contested  before  us, 

Here  for  the  first  time  it  has  been  contended  that  the 
property,  though  not  "urban  immoveable  property"  is  also  neither 
"agricultural  land  "nor  village  "  immoveable  property  "  as  defined 
in  section  3  of  the  Punjab  Pre-emption  Act.  In  other  words  it  is 

(!)    21  P.  R.  1906. 
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argued  that  the  definitions  in  this  section  do  not  include  every 
kind    of    immoveable  property. 

The  Legislature  may  have  intended  the  definitions  to  be 
exhaustive,  but  the  only  question  we  have  to  decide  at  present 
is  whether  the  property  in  dispute  is  "  village  immoveable 
property  "  within  the  definition  as  given, 

Mr.  Shadi  Lai  in  his  Commentary  on  the  Pre-emption  Act 
says  at  page  13  in  regard  to  Fnb-eection  (2)  of  section  3  "  This 
"  definition  is  very  simple.  Every  immoveable  property  within 
"  the  limits  of  a  village,"  which,  is  not  agricultural  land,  shall  be 
"  called  village  immoveable  property." 

The  definition  however  refers  to  immoveable  property 
within  the  limits  of  "  village  sites  "  and  not  within  the  limits 
of  "  villagos."  1  do  not  think  that  the  expression  "  village  site  " 
can  be  considered  synonymous  with  "village  "  or  "  estate."  It  is 
not  defined  in  the  Act,  but  I  take  it  to  mean  the  inhabited 
part  of  the  village  or  "  abadi  deh."  The  latter  are  the  words 
used  in  the  Urdu  translation  of  the  Act.  As  at  present  advised, 
I  am  therefore  unable  to  agree  with  my  learned  brother  that  the 
de6nition  in  sub-section  (2)  applies  to  all  immoveable  property 
within  the  limits  of  a  villag?.  It  is  however  not  necessary  for 
the  purposes  of  this  case  to  decide  this  question  definitely 
for  I  agree  with  my  brjother  in  holding  that  the  bazar,  where 
the  property  is  situated,  is  part  of  the  village  sites  of  Dhaman 
and  Said  Gul  villages.  I  see  no  good  ground  for  holding  that 
village  site  means  only  the  original  "  abadi  deh  "  and  does  not 
include  new  buildings  or  bnzars  which  spring  up  on  the  village 
lands,    even  though  separate  from  the  original  "abadi  deh" 

I  concur  in  the  proposed  order  dismissing  the  appeal  with 
costs, 

Appeal  rejected. 


No-  90- 

Before  Hon.  Mr.  Justice  Scott-Smith. 
BAIJ.NATH  AND  OTHERS,— (Defendants),— APPELLANTS, 

Versus 

GULAB  DIN,— (Plaintiff)  —  \      RFSPONrimq 

AND  ANOTHER, -(Defendant),—  )  ~  U^FUNDH-JN  ife. 

Civil  Appeal  No.  581  of  1910. 

Custom  Alienation — Khokhars  of  Gujrat. 

Held  that  in  matters  relating  to  alienation  Khokhars  of  the  town  of  Gujrat 
(who  are  not  dependent  upon  agriculture  as  a  means  of  livelihood)  do  not  follow 
cust  >m  but  Muhammadan  Law.  • 
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Further  appeal  from  the  decree  of  Khan  Bahadur  Maulvi  Inam  Ali , 
Divisional  Judge,  Jhelam  Division,  dated  the  10th  June   1909. 
Nanak  Chand,  for  appellants. 
Abdul  Qadir,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
26th  May  1910,  Scott  Simth,  J. — This  has  been  admitted  as  a  further  appeal 

under  section  70  (1)  (b)  of  the  Punjab  Courts  Act.  The  important 
question  involved  is  whether  Khokhars  who  live  in  the  town  of 
Gujrat  and  who  do  not  live  by  agriculture  are  governed  by 
custom  in  matters  relating  to  alienation. 

I  note  that  the  application  for  revision  was  also  under  clause 
(a)  of  section  70  (1),  but  there  is  no  ground  for  holding  that  tie 
Lower  Courts  have  acted  with  material  irregularity  and  I  decline 
to  consider  the  application  as  under   clause  (a). 

The  Lower  Court's  findings  on  the  questions  of  plaintiff's  re- 
lationship to  Nawab,  deceased,  husband  of  Mussammat  Fateh 
Bibi  and  of  necessity  must  therefore  be  accepted. 

The  Courts  have  however  assumed  that  because  the  parties 
are  Khokhars  they  must  of  necessity  follow  the  customs  of  agricul" 
turists.  It  was  held  in  JamiaUul-Nisa  v.  Hashmat-ul-Nisa  (})  thai 
A  wans  ol  Ludhiana  City,  who  were  for  generations  past  dependent 
upon  service  or  other  independent  means  of  livelihood  were  governed 
in  matters  of  succession  by  Muhammadan  Law  and  not  by  custom* 
In  Muhammad  Hayat  Khan  v.  Sandhe  Khan  (2)  it  was  laid  down 
that  the  presumption  in  favour  of  an  unrestricted  power  of 
alienation  of  ancestral  property  as  laid  down  in  Gujar  v.  Sham 
Das  (3)  applies  only  to  members  of  agricultural  tribes,  who  are 
members  of  village  communities,  and  whose  main  occupation 
is  agriculture,  and  not  to  those  who  have  altogether  drifted  away 
from  agriculture  as  their  main  occupation,  and  have  settled 
for  good  to  urban  life  and  have  adopted  trade,  industry 
or  service  as  their  principal  occupation  and  means  of 
livelihood. 

This  is  a  very  important  ruling  and  its  provisions  are  applic- 
able to  the  present  case,  where  the  parties  are  not  agriculturist 
or  members  of  a  village  community,  but  live  in  a  city  and  earn 
their  livelihood  by  service.  There  is  thus  no  ground  for  holding 
that  the  parties  follow  the  customs  of  agriculturists  in  ruatterg  of 
succession,  alienation  and  so  on. 

It  was  urged    that  according   to   strict    Muhammadau  Law 
Museamtnat  Fateh  Bibi   would  not  have   succeeded     as  an  heir 

(*)   124  P.  R.  1908.  (J)  55  P.  R.  1908. 

(»)  107  P.  P.  1887. 
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to  the  whole  of  the  property  in  dispute.  That  no  doubt  is  true. 
At  the  same  time  her  husband  died  15  years  ago  and  she 
has  been  ever  since  in  possession  as  owner,  and  her  possession 
has  been  adverse  to  the  whole  world.  As  the  parties  are  not 
bound  by  custom,  the  plaintiff  has  no  locus  standi  to  contest 
the  alienation  made  by  her.  The  presumption  is  that  she 
is  in  possession  as  absolute  owner  of  the  property  and  cannot 
be  controlled  in  matters  of  alienation. 

I  therefore  accept  the  appeal  and  setting  aside  the  orders 
u*  the  Courts  below  dismiss  plaintiff's  suit  with  costs 
Ihrcughout. 

Appeal  accepted. 

No.  91. 

Before  Eon.  Mr.  Justice  Scott-Smith. 

MADHO  RAM,— (Defendant),— PETITIONER, 

Versus 

BADAR-UD.DIN,— (Plaintiff),— RESPONDENT. 
Civil  Revision  No.  727  of  1909. 

Public   policy — Dustoori  or    commission. 

Held,  that  a  claim  for  dustoori  or.commission  on  purchases  is  unlawful  as 
being  immoral  and  opposed  to  public  policy. 

Petition  under  section   25   of  Act  IX  of  1887  for  revision  of  the 
order  of  Khawaja  Tassuddug  Husain,  Judge  Small  Cause  Court 
Delhi,  dated  the  2lst  January  1909. 
Sohan  Lai,  for  petitioner. 
Abdul  Qadir,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  - 
Scott-Smith,  J.-This  was  a  snit  for  Rs.  68-2-0  as  "dustoori"    2nd  Jlfayl910. 
or  commission  due  to  plaintiff  on  purchases    of  mortar  from   the 
defendants. 

No  specific  agreement  was  proved  though  alleged  in  the 
plaint,  but  the  Court  found  that  by  custom  dustuH  was  payable 
and  decreed  the  claim. 

I  am  quite  unable  to  regard  an  agreement  to  pay  dustoori 
as  lawful,  for  I  consider  it  to  be  immoral  and  opposed  to  public 
pohcy.  If  dealers  choose  to  submit  to  the  payment  of  dustoori 
that  IS  their  own  business,  but  1  do  not  think  the  Courts  should 
help  persons  to  recover  sums  claimed  as  such. 


I 


The  custom   is  an  immoral  one  which  cannot  be  recognised 
by  the  Courts.     I  therefore  accept  the  revision  and  setting  aside 
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the  Lower  Conrts'  order,  dismiss  plaintiffs  claim,  bat  as  the 
plea  of  the  agreement  or  custom  being  not  enforceable  was  not 
raised  in  the  Court  below,  I  leave  the  parties  to  bear  their 
own  costs. 

Revision  accepted. 


No.  92- 

Before  Bon.  Mr.  Justice  Johnstone. 
BEHAR1  LAL  AND  OTHERS— (Plaintiffs),- PETITIONERS 

Versus 
KALU,- (Defendant),— RESPONDENT. 
Civil  Revision  No.  1702  of  1908. 
Indian   Limitation  Act,  IX  of  1908,  section  181,   revision-limitation  for- 
On  the  25th   April  1905  the    Small  Cause  Court,    Sialkot,  dismissed 
plaintiffs'  suit  for  Urit.   On  appeal  the  District  Judge  remanded  the  case  and 
the  Small    Cause  Court  then  decreed  the  claim  which  however  was  dismissed 
on    appeal  to    the,  District  Judge.     On  revision  the  Chief  Court  held  that  no 
appeal  lay  to  the  District  Judge  and  restored  the  order  of  the  first  Court. 
Plaintiffs  then  applied  to  the  Chief  Court  for  revision  of  the  order  of  the  first 
Court  so  restored  aud  was  met  by  the  objection  that  his  revision  was  long 
barred  by  time. 

Held  by  the  Chief  Court  that  the  situation  was  anomalous  but  that  re- 
vision was  barred  by  time  under  article  181  of  the  new  Limitation  Act,  1908, 
as  also  article  178  of  the  old  Act. 

Petition,   under  section  25    of  Act  I X  of  1887 ,  for  revision  of  the 
order   of  Lala  Maya  Bam,  Munsif,  2nd  class,  empowered  as  a 
Judge,    Small  Cause  Court,  Sialkot,  dated  2bth    April  1905. 
M.  N.  Mukerjee,  for  petitioners. 
Dhanpat  Rai,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
Johnstone,  J.-On  the  25th  April  1905  the  Small  Cause 
4dh  May  1910.  ^^  gialkot)  disraissed  plaintiffs' suit  for  Rs.  25  on  account 
of  lirt  Appeal  was  made  to  the  District  Judge,  who  remanded 
under  section  £62,  Civil  Procedure  Code  (old).  On  retrial  the 
Small  Cause  Court  again  decreed  for  plaintiff,  but  on  appeal 
the  District  Judge  dismissed  the  suit.  Plaintiff  then  came  here 
on  revision  against  the  District  Judge's  order,  and  this  Court 
held  that  no  appeal  lay  to  the  District  Judge  and  restored  the 
order   of  the  First  Court,  i.  e.,  the   first   decision    dismissing  the 

suit. 

Plaintiff  now  comes  up  on  revision  as  against  the  order 
of  the  First  Court  as  restored,  and  is  met  by  the  objection  that 
the    revision  is  long  barred   by  time.      The  situation 
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anomalous  one,  bat  I  fear  the  law  is  against  the  petitioner.  Article 
178  of  the  old  Limitation  Act  and  article  181  of  the  new  are 
qaite  clear  aud  give  three  years  from  the  time  when  the  right 
to  apply  for  revision  arose,  which  was  of  course  on  25th  April 
1905.  No  provision  of  law  helps  the  petitioner  here.  Section  5 
of  the  Act  applies  only  to  appeals  and  reviews,  and  section  14 
allows  only  of  deduction  of  time  spent  in  making  other  appli- 
cations in  good  faith,  whereas  here  the  application  was  one 
for  revision  and  the  time  sought  to  be  deducted  is  the  time 
spent  in  appeals.  No  doubt  in  the  course  of  the  proceedings 
there  was  a  previous  revision  in  Chief  Court  but  it  was  not  an 
application  for  the  same  relief  as  asked  for  here. 

It  is  also  said  that  one  petitioner  was  and  is  a  minor  and 
so  section  7  saves  him  ;  but  Saraj  Bhan,  his  predecessor,  was 
alive  in  April  1905  and  so  time  began  to  run  and  could  not 
stop  at  his  death. 

I  dismiss  the  petition  with  costs. 

Revision  rejected. 


No-  93- 

Before  Eon.  Mr.  Justice  Johnstone. 

SAWAN  SINGH  AND  ANOTHER,— (Defendants),— 
APPELLANTS. 

Versus 
KARIM  BAKSH,— (Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  860  of  1909. 

Indian  Evidence  Act,  I  of  1872,  section,  90,  Ancient  document. 

Held  that  section  90,  Indian  Evidence  Act,  1872,  is  not  limited  to  cases 
in  which  the  document  is  actually  produced  in  Court  and  consequently  second- 
ary evidence  of  an  ancient  document  is  admissible  without  proof  of  the 
execution  of  the  original  when  the  document  is  shown  to  have  been  lost  and 
to  have  been  last  heard  of  in  proper  custody. 

Further  appeal  from  the  decree   of    Khan   Bahadur    Abdul  Gafur 
Khan,  Khan  of  Zaida,  Divisional  Judge  Sialkot  Division,  dated 
the  24th  April  1909. 
Sukh  Dial,  for  Appellants. 

Shircore  and  Roshan  Lai,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :— ■ 
Johnstone,  J. — In  this  case, the  plaintiff  sued  for  redemption 
of  a  mortgage  on  payment  of   Rs.  41-8.     The  defendants   replied  19th  May   1910. 
that  in  addition  to  the  burden  of  Rs.  41-8  the  original    mortgagor 
had  by  a  mortgage  without  possession,    burdened   the  land   with 
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an  additional  sum  of  Rs.  77  by  a  registered  deed  of  4th 
June  1874.  In  replication  plaintiff  argued  that  the  law  of 
Limitation  prevented  the  defendants  from  relying  upon  this 
further  deed  of  mortgage,  and  he  also  pleaded  on  another 
ground  that  the  second  deed  of  mortgage  was  invalid.  The 
first  Court  came  to  the  following  findings  : — 

(j)  that  the  plaintiff's  father  did  execute  the  mortgage 
deed  of  4th  June  1874  for  Rs.  77  ; 

(ii)  that  the  origiual  mortgage  deed  has  been  proved  to  be 
lost ; 

(iit)  that  therefore  secondary  evidence  of  its  contents  may 
be  given  ; 

{iv)  that  inasmuch  as  the  original  deed  was  more  than 
30  years  old  the  presumption  regarding  it  described 
in  section  90  of  the  Indian  Evidence  Act  may  be 
made; 

(v)  that  the  mortgage  of  1874  is  not  invalid  by  reason  of 
section  257  A  of  the  old  Civil  Procedure  Code 
inasmuch  as  the  sum  of  Rs.  77  aforesaid  is  not  in 
excess  of  the  amount  of  the  decree  which  the  mortgagee 
held  against  the  mortgagor ;  and 

(vi)  that  the  law  of  limitation  did  not  affect  that 
mortgage. 

Finally  the  First  Court  gave  plaintiff  a  decree  for  redemp- 
tion on  payment  of  Rs.  418-8.  The  plaintiff  appealed  to  the 
Divisional  Court  which  took  a  totally  different  view  of  the  case 
and  finally  gave  plaintiff  a  modified  decree  for  redemption  on 
payment  of  Hs,  41-8  only. 

The  defendants  have  filed  a  further  appeal  in  this  Court  and 
in  my  opinion  that  appeal  must  succeed.  The  Divisional  Judge's 
way  of  looking  at  the  case  seems  to  me  wholly  incorrect.  He 
began  by  holding  that  the  loss  of  the  original  document  of  1874 
was  not  sufficiently  proved.  In  connection  with  this  it  is 
only  necessary  to  observe  that  the  plaintiff  in  his  written 
replication  and  also  in  the  oral  statement  made  in  answer 
to  defendants  pleis  never  challenged  the  assertion  that  the 
deed  was  lost.  In  these  circurnstauces  the  First  Court  seems 
to  me  to  have  done  its  duty  when  it  accepted  as  sufficient  tho 
formal  evidence  tendered  by  the  defendants  as  to   the  loss  of   the 
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document,    namely,   the  deposition    of   one   Gurditta   who     seems 
to  be  a  respectable  and  independent  person 

Next,  tho  learned  Divisional  Judge  laid  it  down  tbat  section 
90  of  the  Evidence  Act  relates  only  to  originals  and  not  to  copies 
and  that  therefore  tbere  can  be  no  legal  presumption  in  defendants' 
favour  about  the  genuineness  of  the  original  document  of  1874. 
This  in  my  opinion  is  bad  law.  No  doubt  the  section  does  not 
expressly  deal  with  a  ca<e  like  the  present;  but  I  am  inclined  to 
agree  with  the  dictum  in  Ehetter  Chunder  Mookerjee  v.  Khetter Paul 
Sreetervtno  (l)  followed  in  Ishri  Prasad  Singh  v.  Lalli  Jus  Kun- 
war  (2)  to  the  effect  tbat  the  words  "  Where  any  document  #  # 
#  #  #  #  je  produced  "  do  not  limit  the  operation  o!'  the  section  to 
cases  in  which  the  document  is  actually  produced  in  C( tut,  and 
consequently  secondary  evidence  of  an  ancient  document  is  admiss- 
ible without  proof  of  the  execution  of  the  original  when  the  docu- 
ment is  shown  to  have  been  lost  and  to  have  been  last  heard  of 
in  proper  custody.  To  rule  otherwise  would,  in  my  opinion, 
be  to  misunderstand  the  policy  of  the  Legislature  in  these 
matters.  The  obvious  intention  of  section  90  of  the  Indian 
Evidence  Act  is  not  to  make  it  too  difficult  for  persons  relying 
upon  ancient  documents  to  utilise  those  documents  in  proving 
their  cases,  and,  if  the  section  is  not  to  be  applied  to  cases 
where  the  oiiginal  is  lost,  that  policy  is  not  fully  carried  out; 
for  when  the  original  is  lost,  it  is  doubly  difficult  for  the  party 
concerned  to  prove  the  execution  and  hand-writing  and  so  on. 
Therefore  in  the  present  case  the  genuineness  of  the  original 
mortgage-deed  of    1874  is,  to  my  mind,  not  in  the  least   doubtful. 

After  this  the  learned  DivisionalJudge  loses  himself  in  a 
wilderness  of  conjectures  and  surmises.  Ee  talks  of  possibilities 
that  the  original  mortgage-deed  was  returned  to  Fazla,  the 
money  having  been  paid.  But  does  the  plaintiff  even  suggest  in 
his  replication  or  in  the  subsequent  statement  made  by  him  that 
anything  of  this  kind  happened  ? 

It  does  not  seem  to  me  to  be  right  for  a  Judge  to  base  his 
decision  in  favour  of  the  plaintiff  on  conjectures  as  to 
matters  of  fact  which  have  nowhere  been  alleged  by  the 
plaintiff. 

Next  the  Divisional  Judge  poiots  out  that  defendants  never 
obtained    mutation    ur.der  the    mf  rtgage-deed   in    question  ;   but 
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if  that  officer  had  consulted  Role  46,  Chapter  V  of  the  Rules 
under  -action  28,  29,  46  and  155  (d)  of  the  Punjab  Land 
Revenue  Act,  he  would  have  seen  that  collateral  mortgages  are 
never  entered  in  the  mutation  register  at  all.  This  mortgage 
was  not  a  mortgage  with  possession,  and  therefore  no  mutation 
of  it,  was  possible. 

Proceeding  further  the  Divisional  Judge  then  states  that  the 
income  from  the  land  was  certainly  much  in  excess  of  what  the 
defendants  could  have  obtained  as  interest  for  the  whole  of  the 
principal  debt.  This  may  be  true  or  not;  but  there  » 
on   the    record  absolutely  no  foondation  for  the  statement. 

As  regards  limitation  against  defendants,  1  cannot  see  that 
limitation  ever  began  to  run  against  them.  There  was  no 
occasion  for  them  to  sue  to  enforce  a  valid  mortgage  without 
possession. 

In  short,  it  seems  to  me  that  the  decision  of  the  First 
Court  was  quite  sound.  There  is  no  doubt  about  the  validity 
or  genuineness  of  the  mortgage-deed  of  1874  and  there  is 
no  doubt  that  it  has  not  been  paid  off  or  cancelled  in  any  way. 
Therefore  the  plaintiff  cannot  redeem  the  land  without  paying 
the  principal  money  on  both  the  mortgage-deeds  and  the  interest 
on  the  second  mortgage  deed.  I  therefore  accept  the  appeal, 
set  aside  the  judgment  and  decree  of  the  Lower  appellate  Court 
and  restore  the  decree  of  the  First  Court  and  I  direct  that  the 
plaintiffs  do  pay  the  costs  incurred  by  the  defendants  in  all  the 
Courts. 

Appeal  allowed. 


No.  94- 

Before  Hon.  Mr.  Justice  Williams. 
NIADAR  MAL,  &c,— (Plaintiffs) -PETITIONERS, 

Versus 

MR,  E.  N.  W.  LEWIN,— (Defendant),— RESPONDENT. 

Civil  Revision  No.  2075  of  1909. 

Landlord    and  tenant— notice  to  quit. 

Where  a  tenant  gave  notice  to  his  landiord  that  he  would  vacate  on 
the  31st  October  1908  but  for  some  reason  was  unable  to  do  so  though  the 
landlord  took  partial  possession  on  the  30th  October  and  after  the  tenant 
had  vacated  re-entered  the  vacant  tenement. 
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Held,  that  the  landlord  was  entitled  to  a  new  notice  or  failing  this  to   a 
month's  rent 
Application   under  section   25  of  Act  IX  of  1887  for  revision  of  the 

order  of  Khwaja  Tasaddaq  Eussain,  Judge,  Small  Cause  Court, 

Dehli  dated  the  \2th  August  1909. 

Harnara  Das,  for  petitioners. 

Oertel,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Williams,  J.— I  do  not  think  this  judgment  of  the  Lower  167ft  April  1910. 
Court  can  be  upheld.  When  owing  to  whatever  reasons 
Mr.  Lewin  found  himself  unable  to  give  up  possession  ab- 
solutely and  entirely  on  31st  October  1908,  the  land-lord  became 
entitled,  if  he  chose  to  press  for  it,  to  a  new  notice  or  failing  this 
to  a  month's  rent.  The  mere  fact  that  he  got  partial  possession  on 
the  30th  and  that  after  Mr.  Lewin  had  finally  departed  the  land- 
lord re-entered  the  vacant  tenement  would  not  by  itself  do  away 
with  the  necessity  for  notice  unless  there  was  some  distinct 
understanding  come  to  or.  the  subject,  the  burden  of  proving 
which  is  on  defendant.  If  it  had  been  shown  that  plaintiff 
had  dismissed  defendant's  chaitkidar  aB  stated  by  Muhammad 
Ismail,  but  denied  by  pla;ntiff,  I  should  have  held  differently, 
because  that  would  have  indicated  that  the  plaintiff  was  not 
making  entry  simply  into  a  vacant  houso  to  prevent  its  being 
derelict. 

1  hold  therefore  that  plaintiff  is  entitled  to  two  months'  rent 
Re.  130-7.  I  disallow  interest,  and  as  I  think  that  the  plain- 
tiff has  pressed  his  rights  to  a  somewhat  extreme  limit,  I  leave 
the  parties  to  bear  their  Own  costs  throughout. 

Revision  accepted. 

No.  95- 

Before  Hon.  Mr.  Juatice  Rattigan. 

K1SHEN  CHAND,— PETITIONER., 
Versus 
E.  D.  SASSOON  *  Co.— RESPONDENTS, 

Civil  Miscellaneous  No.  89  of  1910. 

Insolvency  Act  III  of  1907,  sections  13  and  16  (2,\  Power  of  Insolvtney 
Court  'prior  to  order  of  adjudication. 

Held  that  an  Insolvency  Court  has  nc  jurisdiction  prior  to  the  order  of 
adjudication  to  order  the  release  of  an  applicant  for  insolvency  who 
has  rightly  or  wrongly  been  committed  to  prison  by  a  Civil  Conrt  in 
execution  of  a  decree  and  that  before  any  order  of  adjudication  is  made  the 
ordinary  rights  of  a  creditor  to  proceed  against  the  person  and  property  of  a 
judgment- debtor  remain  unaffected. 
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Application  under  Order  XLVII,  rule  1  by  the  respondent  for  review 
of  the  order  of  the  Eon'  Mr.  Justice  Rattigan,  dated  the 
15th  February  1910. 

Pestonji  Dadabhai,  for  petitioner. 
Beechey,  for  respondent's. 

The  order  of  the  learned  Judge  was  as  follows  : — 
19th  March  19)0.  Rattioan,   J.— The    judgment-debtor   Kiehen     Chand,     has 

applied  for  a  review  of  my  order,  dated  the  loth  February  lust, 
which  was  passed  expartel  as  neither  he  nor  any  person  represent- 
ing him  was  present  on  that  occasion.  He  explains  that  he 
intended  to  travel  to  Lahore  by  the  Bombay  mail  from  Delhi 
to  Lahore  on  the  night  of  the  14th  February,  but  that  by  accide  nt 
he  missed  that  train  and  was  therefore  unable  to  arrive  in 
Lahore  on  the  Inst  date  of  hearing.  I  am  by  no  means  satisfied 
with  this  explanation  as  it  is  obvious  that  he  could,  had 
he  taken  ar,y  trouble  in  the  matter,  have  caught  the  later 
Calcutta  mail.  But  as  the  question  involved  is  one  of  some 
importance,  L  decided  to  re -open  the  case  and  to  hear  what 
his  learned  counsel  had  to  argue  on  his  behalf.  1  have 
now  had  the  advantage  of  hearing  Mr.  Beechey  *s  argumente  in 
support  of  the  views  of  the  Divisional  Judge,  but  I  confess  I  can 
see    no   reason  for  setting  a^de  my  former  order. 

Mr.  Beechey  argues  that  the  order  of  the  District  Judge, 
dated  the  25th  November  directing  the  imprisonment  of  the  judg- 
ment-debtor was  illegal.  He  points  out  that  on  the  11th  August 
the  judgment-debtor,  when  brought  under  arrest  before  the 
District  Judge  (who  was  executing  the  decree)  expressed  his 
intention  of  applying  to  be  made  au  insolvent.  Upon  this 
*he  District  Judge  directed  the  release  of  the  judgment-debtor, 
and  en  the  30th  August  the  latter  actually  presented  an 
application  to  the  Insolvency  Court.  This  application  was 
however  not  presented  and  was  eventually  dismissed  in  default, 
and  it  was  not  until  the  18th  November  that  the  judgment-debtor 
again  applied  to  the  Insolvency  Court.  This  application  was 
admitted  on  the  23rd  November  and  the  petitioner  was  called 
upon  by  the  said  Couit  to  furnish  security  under  section  13  of 
Act  111  of  1907.  Meanwhile  the  decree-holder  had  applied  to  the 
District  Judge  to  htwe  the  judgment-debtor  arrested,  and  as  a 
result  the  Utter  was  arrested  and  imprisoned  on  the  25th 
November, 
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Mr.  Beechey  argues  that  once  the   judgment-debtor   applied 
to  b9  made  an   insolvent,  (as  he  did  on  the  30th  Augusi)  all    prior 
proceedings  in  the  District  Judges'     Coart    must  be   regard  3d    as 
having  terminated,  and  that  it  was   consequently    not    open     to 
the   District  Judge  to  order  the  imprisonment    of     the   judgment, 
debtor     on    the    25th   November   without   giving  him     a   fresh 
opportnnity  to  apply  to    the    Insolvency    Court,    and     in   support 
of  this  argument  the  learned  couneel    relies    npon    section    15   and 
order   21,    rule    37,    of   the     Civil    Procedure    Code.     I    find    it 
quite  unnecessary  to  deal  with  this  aspect  of  the  question,     as    the 
sole   tpoint   before    me    is    whether   the   Insolvency  Court  acting 
under  the  provisions  of  Act  III  of  1907,  had  jurisdiction  to    order 
the   release    of    a   judgment-debtor    who   had    been     imprisoned 
under   the  orders  of   the  Court    executing    the   decree.     For   the 
sake  of  argument,  it  may  be  concaded  that  the  latter    order    Was 
illegal.     AssnmiDg  it  was,  what  power  had  the    Insolvency    Court 
to  set  it  aside,  and  to    direct  the  release   of  the  judgment-deblor  P 
There  is  no  provision  in  Act  III  of  1907  which     confers  this   very 
extraordinary    power    upon     the   Insolvency     Court,    and     there 
can  be  no   doubt    that  uuder    the   law   obtaining     prior    to     the 
enactment  of  the  said  Act,    the   Insolvency    Court    had     no    such 
jurisdiction,  In  re  Quarme  (1).    But  not  only  is  there  no    provision 
in  the  Act  to  that  effect,  there  are  certain  provisions    in    it    which 
conclusively    show    that,    prior     to       adjudication,     the      right 
of  the  decree-holder    to  proceed  against  the    person    and    property 
of  his  debtor  remain   unaffected.     It  is,  for  example,    clear   from 
the  provisions  of  section  16  (2)  of  the  Act  that  is  only  when  an 
order  for  adjudication  is  made,  that  (1)  theinsolvent,  if  in  prison  for 
debt,  shall  be  released,  and    (2)  thereafter    no   creditor   to    whom 
an   insolvent  is  indebted  in   respect  of    any     debt    payable  under 
the  Act,  shall  during  the    pendency    of    the  insolvency    proceed- 
ings have  any   remedy  against    the  property    or    person    of     the 
insolvent  in  respect  of  the  debt.     Obviously,  therefore,    before  any 
order    of   adjudication     is    made,    the    ordinary    rights    of    the 
creditor    are   not   taken    away.     Mr.    Beechey's  argument    goes 
to  the  extent  of  claiming  for  the  Insolvency  Court    a  jurisdiction 
to  set  aside  all  orders  of   other    Courts,    (no    matter   what    those 
Courts   might    bw)    as  soon    as    the  insolvent    has  preferred   his 
application  to  be  declared  an  insolvent.     I  cannot    find    anything 
in  the  Act  which  lends   sapport    to   this    argument    whereas   the 
provisions  of  section  16  of   the  Act   appear   to   me   to  be   entirely 
opposed  to  it. 


(l)  (1885)  I.  L.    .8  Mad.  503, 
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The  jndgment-debtor  may  or  may  not  have  the  right  to 
contest  the  legality  of  the  order  of  the  District  Jndge, 
dated  25th  November  1909,  but  that  question  is  not  now  before 
me.  I  have  only  to  consider  whether  it  is  open  to  the  Insolvency 
Court,  acting  under  the  provisions  of  Act  III  of  1907,  to  direct 
the  release  of  a  judgment-debtor  who  has  been  imprisoned 
(rightly  or  wrongly)  in  execution  of  decree  by  an  order  of  the 
Conrt  execating  the  decree,  and  this,  too,  prior  to  the  Insolvency 
Court's  order  of  adjudication  under  section  16  of  the  Act. 
Upon  this  question  I  have  no  doubt  that  the  Insolvency  Conrt 
has  no  such  jurisdiction.  I  accordingly  set  aside  my  interim  ord,  r, 
dated  the  28th  February  1910,  and  restore  my  order,  dated  15rh 
February  1910. 

The  jndgment-debtor  must  pay  the  costs  of  these  proceedings 
in  this  Court 

No- 96 

Before  Eon.  Sir  Arthur  Reid,  Kt ,  Chief  Judge,  and  Eon.  Mr. 

Justice,  Scott  Smith. 

FEKOZE-UD-DIN -(Defendant)— APPELLANT 

Versus 
R AHIM  BAKHSH-  (Plmn  riFF)-RESPON  DENT. 
Civil  Appeal  No.  1005  of    1909. 
Cuslom  Pre,mPUon-e*istence  o/-*o«m  Outf*  district  *f^~™^» 
o/tawela  into  serai- Punjab  Courts  Act,  XVtll of  1884,  «*»***  U)    «- 
Sufficient  important  auestio,  of  law-value  of f^^^' 

JftH.ttat  a  custom  of  pre-emption  existg  in    the    town  of  Kunjah, 

diStrfllzGIUarrso,  that  the  mere  fact  that  some  of  the  rooms  are  rented  out  to 
more  or  less  permanent  tenants  and  others  to  chance -visitors  does  not  necess- 
arily convert  what  was  originally  a  tawela  into  a  wrai. 

Held  also  that  in  pre-emption  cases  the  question  whether  a  certain  b  nld- 
ing  T  not  on  the  facts  found  by  the  Lower  Appellate  Court  a  .  a,  „  ,a 
a^on  of  law  and  of  sufficient  importance  to  justify  the  adnnsston  of  an 
appeal  under  section  70  (1)  (b)  of  the  Punjab  Courts  Act,  1884 

Held  further,  following  Ra,jas  V.  Bura  Mul  (»)  and  Mukan.nad  K«u 
Khan  v  MussumnatBobo  Sahib  («)  that  the  admission  of  plaintiff  snght  by 
the  defendant  does  not  render  the  case  valueless  as  a  precedent  in  favour 
of  the  existence  of  a  custom.  . 

Further   Appeal   from   the  decree  of  Sheikh  Inam  Ah,  Divisional 
Judge,  Jhelum  Division,  dated  the  hth  December  1908. 
Muhammad  Shafi  and  Kamal-ud-Din  for  Appellant. 

Shadi  Lai  for  Respondent.  ' 

C)  42  P.  R.  1905.  I*)  44  P.  B.  W°3- 
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The  judgment  of  the  Court  was  delivered  by  — 

Scott-Smith,  J.— This  is  an  appeal  under  section  70  (1)  (o)  2nd  August  1910. 
of   the    Punjab   Courts    Act.     It  was  admitted  on  the  following 
grounds  : — 

(1)  Whether  the  custom  of  pre-emption  prevails  in  the  town 
of  Kunjah  ? 

(2)  Whether  the  property  in  suit  is  a  serai,  within  the 
meaning  of  section  13  (2)  of  the  Punjab  Pre-emption  Act  ? 

Mr.  Shadi  Lai  raised  a  preliminary  objection  to  the  effect 
that  the  question,  whether  a  certain  building  was  a  serai,  was 
not  ono  of  law  and  was  not  important. 

The  word  serai  is  not  defined  in  the  Pre-emption  Act,  but 
we  are  clear  that  the  question,  whether  a  certain  building,  upon 
the  facts  as  found  by  the  Lower  Courts,  is  or  is  not  a  serai  is 
one  of  l*w.  It  h  also  of  sufficient  importance  to  justify  admis- 
sion under  section  (70)  (I)  (o).  We  therefore  overrule  the 
preliminary  objection. 

The  Courts  below  have  fouud  that  the  property  in  dispute 
is  not  a  serai  aad  we  agree  with  them.  It  was  not  built  as  a 
serai  and  there  has  been  no  prolonged  unmistakeable  use  of  it 
as  such.  The  mere  fact  that  some  of  the  rooms  are  rented  out 
to  more  or  less  permanent  tenants  and  others  to  chance-visitors 
occasionally  does  not  necessarily  convert,  what  was  originally  a 
tawela  into  a  serai.  There  are  some  very  pertinent  remarks  in 
Mussammat  Nur  Jahan  v.  Aziz-ud-Din  (})  at  page  505.  That 
was  a  case  of  pre-emption  and  a  very  similar  question  arose,  whe- 
ther a  certain  building  had  become  a  katra  or  serai.  In  Kishen 
Singh  v.  Jai  Kishen  Das  (2)  the  facts  were  quite  defferent. 

The  most  important  question  in  this  case  is,  whether  the 
custom  of  pre-emption  prevails  in  the  town  of    Kunjah  ? 

Previous  instances,  where  the  custom  of  pre-emption  has 
been  held  or  admitted  to  exist  in  the  town  of  Kunjah,  have  been 
cited  as  follows  : — 

1.  Tara  Singh  v.  Ladhu  Singh  deoided  on  23rd  February 
1883.  Plaintiff  was  given  a  decree  upon  defendant's  confession  of 
judgment. 

2.  Gurdas  Bam  v.  hrabh  Dyal  decided  on  23rd 
February  1892.— The  existence  of  the  right  was  at  first  denied, 
but  arbitrators  arranged  a  compromise  aod  the  plaintiff  was 
given    a  decree. 

0)  108  P.  B.  1895.  (»)  2  P.  R.  1903, 
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3.  Ouranditta  v.  Mussammat  Jawala  Devi  decided 
after  a  contest  by  Rai  Bahadur  Ganga  Ram,  Honorary  Extra 
Assistant  Commissioner,  on  7th  March  1896.  It  was  held  that 
the   custom   of    pre-emption  existed  in  the  town  of  Kunjah. 

4.  Hayat  Muhammad  v.  Hayat  Bakhsh  and  others  decid- 
ed on  19th  August  1901. 

Defendant  admitted  the  plaintiff's  claim.  Nur  Din,  who 
was  plaintiff's  mukhtar  in  that  case,  is  mukhtar  of  the  defendant 
in  the  present  case. 

5.  Hassan  Muhammad  v.  Miran  Bakhsh  decided  after 
contest  by  Rai  Bahadur  Dilbagh  Rai,  Honorary  Extra  Assistant 
Commissioner,  on  23rd  May  1903.  The  custom  of  pre-emption 
was  found  to  exist. 

Not  a  single  instance  has  been  cited  by  the  defendant, 
where  it  was  held  that  the  custom  did  not  exist. 

Mr.  Shafi  asks  us  to  disregard  instances  Nos.  1,  2  and  4 
in  the  above  list,  on  the  ground  that  there  was  no  judicial 
decision  as  to  the  existence  of  the  custom.  He  refers  us  to 
Rama  Mai  v.  Bhagat  Ram  (l)  in  which  at  p.  67  the  learned 
Judges  say  :  "  The  admission  of  plaintiff's  right  by  the 
"  defendant's  renders  the  case  valueless  as  a  precedent  regard  • 
"  ing  custom." 

We  do  not  however  think  such  instances  altogether  value- 
less, and  the  same  view  was  taken  in  Ramjas  v.  Bura  Mai  and 
others  (2)  where  in  6  out  of  7  instances  cited,  the  existence 
of  the  custom  was  either  admitted  or  assumed.  Such  instances 
were  also  held  to  be  relevant  in  Muhammad  Nawaz  Khan  v. 
Mussammat  Bobo  Sahib    (3)  (page  151  of  the  Record). 

Kunjah  is  a  small  town  and  one  cannot  expect  to  find 
many  instances.  In  the  only  2  contested  cases,  which  appear 
to  have  occurred,  it  has  been  held  that  the  custom  of  pre- 
emption exists,  and  in  3  other  cases  the  plaintiff's  claim  was 
admitted.  In  the  absence  of  any  instance  on  the  other  side, 
we  consider  that  the  above  are  sufficient  to  warrant  the  finding 
of  the  Courts  below  that  the  custom  does  exist. 

The  appeal  therefore  fails  and  is  dimissed  with  costs. 

Appeal  rejected. 


O  17  P.  B.  1895.  (»)  42  P.  R.  1905. 

(8)  44  P.  B.  1903. 
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No-  97- 

Before  Hon.  Mr.  Justice  Battigan  and  Bon.  Mr.  Justice 
Williams. 

MUSSAMM  AT  NEHAL  DEVI-  (Plaintiff)— APPELL  A  NT. 

Versus 

KISHORE  CHAND  AND  OTHERS- (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  591  of  1907. 

Hindu  family — Partnership — Dissolution  by  death  of  partner — Indian  Con' 
tract  Act,  IX  of  1872,  sections  238  and  253  (10) — Suit  by  wipoiv  of  deceased 
partner  for  account  and  share  in  specific  assets — Limitation — Indian  Limita- 
tion Act,  XV  of  1877,  Article  IQQ—Khatris — Presumption  of  jointness — Disrup- 
tion and  re-union  of  some  members — Hindu  law — Status  of  widow — Self — 
acquired  property — Res  judicata — Application  of  old  or  Jieio  Code  of  Civil  Pro- 
cedure— General  Clauses  Act  X,  of  1897,  sect  ion  6— Profits  in  land-  Jurisdiction 
of  Civil  Court— Punjab  Tenancy  Act,  XVI  of  1887,  section  77  (3)  (K,. 

Held ,  that  where  the  allegations  for  the  plaintiff,  the  widow  of  a  deceased 
member  of  a  Hindu  family  (though  not  a  joint  family)  were,  that  her  hus- 
band's father  was  the  sole  proprietor  of  a  business  and  had  gifted  to  each  of 
his  two  nephews  (the  defendants1)  a  share  in  the  business  and  they  had 
allowed  such  shares  to  remain  in  the  business  ever  since,  and  it  was  not 
denied  that  they  were  all  entitled  to  a  share  in  the  profits  of  the  business  to 
the  extent  of  their  respective  shares,  the  relationship  thus  created  is  a 
partnership  as  defined  in  section  238,  Indian  Contract  Act  and  not  a 
"  hereditary  trading  partnership  J'  under  Hindu  law. 

Held  also,  that  this  partnership  Was  dissolved  by  the  death  of  plaintiff's 
husband  in   1900   under   section  253   (10)   of  the  Act  and  that  this  suit,  in- 
stituted in  1906,  which  was  in  substance  merely  a  suit  for  an  account  of  a  , 
dissolved  partnership  was  consequently  barred  by  time  under  Article  106 
of  the  Indian  Limitation  Act, 

Held  also,  that  it  was  the  duty  of  the  Court  suo  moto  to  see,  if  upon  the 
allegations  in  the  plaint  a  suit  was  in  time  as  a  whole  or  in  part,  notwith- 
standing that  the  defendants  pleaded  limitation  only  in  regard  to  part  of 
the  claim,  and  that  this  rule  applied  equally  to  a  Court  of   Appeal. 

Held  further,  dissenting  from  Menmnji  Harmasji  v.  Rustamji  (a)  and 
Sokhanada  v.  Sohhanada  i2)  and  following  Rivett  Carvac  v.  Goad  Das  (s) 
that  the  suit  for  a  general  account  being  barred  by  time,  it  was  also  barred 
in  respect  of  specific  assets  of  the  business  acquired  within  three  years  of  in- 
stitution of  suit. 

(!)  il882)  I.  L.  R.  6  Bom.  628  (635).         («)  (1905)  /.  L.  R.  28  Mad. 
(3)  (1896)  I.  L.  R.  20  Bom.  15. 
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And  that  article  106,  Limitation  Act,  applied  to  every  suit  Id  which 
plaintiff  claimed  an  account  of  the  general  partnership  property  and  his  share 
in  the  same  and  its  profits. 

Held  aUo,  that  among  Khatris,  residents  in  a  town  and  in  no  way  agri- 
CuUurists,  brothers  were  presumably  members  of  a  joint  famiiy. 

And  following  Bala  Bun  v.  Ruhhma  Bai  (lJ  that  where  one  co-partner 
separated  from  the  others,  there  was  no  presumption  that  the  latter  remained 
united,  and,  when  upon  such  separation  the  shares  of  the  other  co-partners 
were  fixed,  there  was  a  virtual  separation  of  all  and  an  agreenent  amongst 
the  remaining  members  of  a  joint  Hindu  family  to  remain  united  had  to  be 
proved  like  any  other  fact. 

(The  meaning  of  the  ruling  by  their  Lordships  of  the  Privy  Council  in 
Parlati  v.  Naunihal  Singh  (2)  explained.) 

Held  further,  following  Bali  Baksh  v.  Rukhma  Bai  (l)  that  "  a  re-union 
"  in  estate  properly  so  called  can  only  take  place  between  persons  who  were 
"  parties  to  the  original  partition." 

Held  also,  following  Balwant  Singh  v.  Bom  Eishori  (*),  that  as  regards 
self-acquired  property  a  Hindu  has  plenary  powers  of  disposition. 

Held  also,  that  where,  in  a  previous  suit  by  the  present  defendants  as 
plaintiffs  for  recovery  of  a  book  debt  the  defendants,  while  admitting  the 
debt,  pleaded  that  it  was  due  to  the  firm  in  which  the  husband  of  the 
widow  (present  plaintiff)  had  a  two-third  share  and  the  widow  was  add. 
a  co-plaintiff  under  section  32,  Civil  Procedure  Co  le,.  18S2,  and  an  issue  was 
framed  inter  alia  as  to  what  was  her  share  in  the  amount  claimed,  and  the 
Court  found  that  she  was  entitled  to  the  share  which  her  husband  would 
have  had  if  alive,  that  this  was  resjudicata  between  her  and  her  then  co- 
plaintiffs  (present  defendants^,  and  that  it  followed  that  she  was  equally 
entitled  to  a  similar  share  in  the  rest  of  the  property. 

Bid,  that  a  mere  subsitutiou  as  legal  representative   of  her  deceased 
husband  in  another  suit  had  not  the  same  effect. 

Held  further,  that  this  question  must  be  decided  under  the  provisions  of 
the  old  Civil  Procedure  Code  of  1882,  notwithstanding  that  the  new  Code 
of  1908  had  come  into  force  before  the  decision  of  the  appeal  in  the  Chief 
Court,  as  it  involved  a  substantive  and  very  real  right  to  which  the  provisions 
of  section  6  of  the  General  Clauses  Act,  X  of  1897  applied. 

But  oho.  that  the  rule  enunciated  in  Bhamas  Din  v.  Qhvlam  Kadir  (*) 

was  applicable  only  to  ordinary  Courts  established  in  this  country  and 
was  not  affected  by  the  question,  whether  having  regard  to  the  value  of  the 
two  suits,  a  further  appeal  might  be  to  the  Judicial  Committee  in  the  one 
and  not  in  the  other,  there  being  no  appeal  as  of  right  in  any  case  to  His 
Majesty  in  Council. 


(i)  (1903)  J.L.  R.  30  Cal.  725  P.  C.        (*,  (1898)  I.  L.  R.  20  All.  267  P.O. 
\*)  (1909)  l.L.R.  31  4U.412  P.  C.        (4)  20  P.  R.  1891  F.  ti. 
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Held  also,  that  section  77  (3)  (k)  of  the  Punjab  Tenancy  Act  1887,  did 
not  oust  the  jurisdiction  of  the  Civil  Courts  from  entertaining  the  claim  for  a 
share  in  profits  of  agricultural  land  -which  had  been  realised  by  the  de- 
fendants and  entered  in  the  books  as  part  and  parcel  of  the  assets  of  the 
business. 

Fisrt  appeal  from  the  Decree  of  0.  Farquhar  Lumsden,  Esquire^ 
District  Judgs,  Ferozpore,  dated  the  12th  April  1907. 

Dawarka    Das  and  Kan-hi  Ram,  for  appellauls. 

Kirkpatrick  and  Kanshi  Earn,  for  respondents. 

Thejudgment  of  the  Court  was  delivered  by — 

Rattigan,  J.— After  hearing  elaborate  arguments  in  this  28tk  Fe*>y.  1910. 
case  for  over  five  weeks,  we  have  no  hesitation  in  adhering 
to  the  opinion,  which  we  arrived  at  when  the  appeal 
first  came  before  us  and  to  which  we  gave  expression 
on  that  occasion.  This  was  to  the  effect  that  the  present  dispute 
should  never  have  been  made  the  subject-matter  of  litigation 
between  parties  who  stand  so  nearly  related  to  each  other  as 
do  the  plaintiff,  an  aged  Hindu  widow,  and  the  defendants, 
who  are  the  first  cousins  of  her  deceased  husband  and  ad- 
mittedly now  her  own  next  heirs.  We  are  glad  to  fiud  that 
from  the  very  outset  both  Executive  and  Judicial  authorities 
have  endeavoured  to  the  best  of  their  abilities  to  dissuade  the 
parties  from  contiuuicg  this  most  unnecessary  and  ruinous 
litigation,  bat  we  regret  to  say  that  those  well  meant  efforts 
have  proved  fruitless.  When  the  appeal  first  came  before  us, 
we  ourselves  suggested  to  the  learned  gentlemen  who-  appeared 
respectively  for  the  appellant  and  the  respondents,  that  the  dis- 
pute was  of  a  nature  which  ought  to  be  settled  amicably  by 
reference,  if  accessary,  to  the  arbtirament  of  some  mutual  and 
respected  friend.  Unfortunately  this  suggestion  was  not 
accepted,  and  the  result  is  what  we  have  been  obliged  to 
devote  no  less  than  30  days  to  the  hearing  of  the  appeal. 
Briefly  and  baldly  stated,  the  dispute  is  merely  whether  the 
plaintiff,  an  old  lady,  is  emitled  (as  she  asserts)  to  claim  a 
definite  share  in  the  property  in  Bait,  as  the  heir  an  i 
representative  of  her  late  husband,  or  whether  she  is  entitled 
(as  the  defendants  contend)  merely  to  such  maintenance  as 
befits  a  lady  of  ber  position.  It  is  admitted  that  on  her  death, 
the  defendants  will  in  any  event  be  entitled  to  the  whole  of 
the  property,  and  in  the  circumstances  it  seems  to  us  that 
the  position  taken  up  .  by  the,. parties  savours  of  almost 
criminal    extravagance.     Both   parties   have   already   incurred 
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very    heavy    expenses  and     this    litigation   has     certainly   not 
tended   to    make     them    more   friendly  disposed  towards   each 
other.     We    shall     have   hereafter    to   set     oat   in     detail    the 
history     and    the    facts   connected   with   this  dispute,   but   with 
reference  to  our  present  remarks,    we   may    observe   that   while 
there    was    apparently   some   reason,    so     long   as   Tulei   Ram 
lived,   for   this   conflict   between   Mussammat  Nihal    Devi     and 
her  husband's   other    cousins,   all   occasion   for   the   continuance 
of  that  conflict  subsided    when    that   person   died  pendente   lite. 
Tulsi    Ram    was   obviously    interested   in   the     success     of   the 
present  suit,  and  there  can    be  little   doubt   that   it   was    he   who 
was  in  reality    the  plaintiff   in   the   caee.     But  after    his    death 
defendants   became   the   lady's    sole  heirs,  and   it   seems  to   us 
that  the  parties  are  now  wantonly    throwing    away   their   money 
in  insisting  upon  a    continuance  of  this   litigation    to   the    bitter 
end.     They  have,  however,  resolutely  declined  to  come    to  terms 
and  we  have,  in  consequence,  been   compelhd   to  listen  to   very 
lengthy  arguments   on    both   sides.     In    making   these   remarks 
we  must  not  be   understood  to  impute  anything  against  counsel 
on  either  side.     On    the   contrary,    we    believe,    that   they    have 
honestly    used     their    best   endeavours     to     effect  a  settlement 
between   their  respective   clients,   and   if   they   have    failed     in 
their     efforts,     the   blame    attaches     not  to    them   but   to  their 
principals.     With  these  preliminary  remarks  we  proceed    to  deal 
with  the  appeal  before  us. 

The  table  of  relationship  given  in  the  judgment  of  the  Dis- 
trict Judge,  though  accurate  as  far  as  it  goes,  is  not  quite  as 
complete  as  it  might  be.  The  table  subjoined  supplies  a  few 
omissions  aud  is,  we  are  led  to  understand,  both  correct  and 
exhaustive. 
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The  present  plaintiff  is  Mussammat  Nibal  Devi,  the  widow 
of  Nathu  Mai,  the  son  of  Telu  Mai,  the  eldest  of  the  three  sons 
of  Ditta  Mai.  In  the  suit  as  originally  framed  certain  persona 
who  claimed  to  be  alienees  of  portions  of  the  property  in  suit 
were  impleaded  as  co-defendants,  but  the-r  names  were  6ubse« 
quently  struck  out  (with  the  conseot  of  the  plaintiff)  and  the  sole 
defendants  with  whom  we  have  now  to  deal,  are  Kishore  Cband 
and  Kanshi  Ram,  the  sons  of  Mulan  Mai.  Before  proceeding, 
we  may  further  note  that  it  is  an  admitted  fact  that  Tulsi  Ram, 
the  son  of  Telu  Mai's  other  brother  Narain  Das,  was  the  right- 
band  man  of  the  plaintiff  in  this  case,  and  that  it  was  he  who 
was  responsible  for  the  drafting  of  the  plaint  and  the  institutiou 
of  this  suit.     The  plaint  runs  as  follows  : — 

The  cause  of  action  arose  at  Ferozepoie  on  the  16th  May 
1900. 

The  plaintiff  begs  to  state  as  follows  :  — 

The  following  pedigree-table  discloses  the  relationship 
between  the  plaintiff  and  defendants  Nos.  1  and  2  :— 

LALA  DITTA  MAL. 
I 

r  i 1 

Lala  Telu  Mai  Lala  Mulan  Mai.  Lala  Narain   Das 

I  | 

Lala  Nathu  Mai  (widow  Lala  Tulsi  Ram. 

Must.  Nihal  Devi,  plaintiff). 


Kishore  Cliand  (defendant)  Kanshi  Ram  (defendant). 

2.  Lala  Telu  Mai,  the  father  of  the  plaintiff's  husband, 
started  at  Ferozepore,  a  firm  known  as  Telu  Mal-Nathu  Mai, 
in  tiambat  1914,  corresponding  to  1858- .4.  D.  and  through  that 
acquired  considerable  moveable  and  immoveable  property. 

3.  Lala  Telu  Mai  became  a  rich  man  in  his  city,  his 
brother  and  poor  relations  reaped  benefit  through  his  kindness, 
Lala  Mulan  Mai  and  Lala  Narain  Das,  his  brothers,  commenced 
to  live  with  him.  He  defrayed  the  expenses  connected  with  their 
marriages  and  gave  them  whatever  he  wished. 

4.  Lala  Mulan  Mai  died  in  Sambat  1932,  corresponding  to 
1876  A.  D.  Defendants  Nos.  1  and  2  are  his  6ons.  Lala  Narain 
Das  died  in  March  1900.  Lala  Tulsi  Ram  is  his  son,  but  he  is 
not  a  party  to  this  suit. 

5.  In  1884  Lala  Telu  Mai  divided  the  entire  propeity  owned 
and  occupied  by  him  in  the  following  four  shares  — 
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Lala  Telu  Mai         ...  ...  „,     2  shares. 

Kishore    Chand  ) 

and      Kanshi  >  defendants  ...  ...     1  share. 

Ram.  ) 

Lala  Tulsi  Ram,  ) 

son    of    Lala  > ...  ...  ...     1  share. 

Narain  Das-     ) 

He  caused  entries  in  respect  of  the  villages  and  cultarable 
laud  to  be  made  in  the  revenue  papers,  in  accordance  with  the 
above  division. 

6.  Lala  Telu  Mai  kept  joint  with  himself  his  nephews, 
Tnlsi  Ram  Kishore  Chand  and  Kar.shi  Ram  np  to  1893.  In 
the  said  year  a  paitition  took  place  among  all  the  co-scares. 
Under  that  partition  the  entire  property  was  divided  into  four 
shares  mentioned  in  paragraph  5  of  this  petition  of  plaiut  and 
Tnlsi  Ram  was  given  his  share  of  moveable  and  immoveable  pro- 
perty and  was  separated. 

7.  Out  of  the  remaining  property  the  houses  shown  in  list 
marked  (A)  fell  to  the  lot  of  Lala  Telu  Mai,  while  those  shown  in 
list  marked  (B)  fell  to  the  share  of  Lala  Kishore  Chand  and 
Kanehi  Ram,  defendants  No.  1  and  2.  The  said  houses  become 
their  property  separately.  The  prop  rty  shown  in  list  marked  (C) 
was  set  apart  by  way  of  charity,  and  Lala  Telu  Mai  took  posses- 
sion thereof  as  manager.  The  remaining  property  consisting  of 
villages  and  lands  belonging  to,  and  in  mortgage  with,  the  firm 
was   partitioned  in  the  following  shares  : — 

Lala  Telu  Mai  ...  ...         2     shares. 

Defendants  N03.  1  and  I  ...          1     share. 

Lala  Telu  Mai  managed  the  joint  and  partitioned  property 
jointly  with  defendants  Nos,  1  and  2. 

8.  The  business  of  the  firm  was  generally  carried  on  in  the 
names  of  Teln  Mai  and  Nathu  Mai.  It  was  sometimes  carried 
on  in  the  names  of  Kishore  Chand  and  Kanshi  Ram.  The 
property  acqnired  in  the  above  names  or  in  the  name  of  any  of 
them  was  the  joint  property  of  all  the  co-sharers  in  the  firm. 
Certain  property  which  was  acquired  in  the  name  of  Lala 
Tulsi  Ram  and  which  continued  to  be  entered  in  his  name  even 
after  his  separation,  is  the   property  of  the  firm. 

9.  Lala  Telu  Mai  died  in  September  1897.  Lala  Nathu  Mai, 
husband  of  ths  plaintiff,  became  owner  and  occupant  of  every 
kind  of  property  left  by  him.  He  also  became  manager  of  the 
Dharm  Arth  property.  Defendants  Nos.  1  and  2,  however, 
mmaged  the  whole  business  and  property  of  every  kind. 
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10.  Lala  Nathu  Mai,  the  husband  of  the  plaintiff,  died  on 
the  23rd  April  1900. 

11.  By  law  and  custom  the  plaintiff,  the  widow  of  Lala 
Nathu  Mai,  deceased,  is  entitled  to  succeed  to  the  property  left  by 
him.  She  is  also  entitled  to  be  the  manager  of  the  Dharm  Arth 
property,  shown  in  list  marked  (C),  during  her  life-time. 

12.  After  the  death  of  the  plaintiff's  husband,  defendants 
Nos.  1  and  2  denied  the  plaintiff's  rights.  On  the  16th 
May  1909  they  made  an  application  to  the  Revenue  authorities 
praying  that  the  entire  villages  and  lands  belonging  to  the  firm 
might  be  mutated  in  their  names  instead  of  the  plaintiff's  name. 
This  is  the  date  on  which  the  cause  of  action  arose. 

13.  Notwithstanding  their  denial,  the  culturable  lands, 
which  were  shewn  in  the  revenue  papers  in  the  name  of  the 
plaintiff's  husband  jointly  with  the  defendant?,  were  mutated  in 
her  favour.  She  was  also  granted  a  certificate  for  realisation  of 
two-thirds  of  certain  debts  due  to  her  husband.  In  many  cased 
her  (the  plaintiff's)  name  was  entered  as  the  heir  of  Lala  Nathu 
Mai  and  decrees  for  two-thirds  share  of  the  debts  connected  with 
the  joint  business  of  the  firm  were  passed  in  her  favour. 

14.  In  spite  of  all  this  the  defendants  forcibly  realize  the 
income  of  the  villages,  lands,  houses,  shops,  business  of  the  said 
firm,  Bliarm  Arth  property,  mentioned  in  pargiaph  7,  and  also 
the  exclusive  property  of  the  plaintiff's  husband  and  refuse  to 
give  her  any  share.  They  are  misappropriating  and  alienating 
the  joint  pi operty.  They  have  unlawfully  sold  to  defendants 
Nos.  3  to  5,  under  sale  deed,  dated  the  21st  August  1898,  the 
buildings  known  as  Baxcli  Ram  Dial,  situate  at  Ferozpore  City, 
which  were  the  exclusive  property  of  the  plaintiff's  husband. 

15.  The  lands  shown  in  list  marked  (D)  have  been  mutated 
by  the  Revenue  authorities  in  the  revenue  papers,  in  favour  of 
the  plaintiff.  The  plaintiff  realised  a  part  of  the  produce  of 
those  lands  but  the  defendants  forcibly  took  away  the  greater 
portion  of  the  produce  thereof.  The  plaintiff  has  brought  a  suit 
for  adjustment  of  the  account  of  that  share  of  produce  in  tie 
Revenue  Court. 

16.  In  the  course  of  these  disputes,  the  defendants  several 
times  sent  word  through  respectable  persocs  promising  to  give 
the  plaintiff  her  rights,  but  she  does  not  now  expect  that  the 
defendants  would  give  her  her  lights  unless  she  has  recourse  to 
legal  proceedings.     She,  therefore,  prays  that*: — 
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(a)  it  niiy  be  declared  tl  at  the  plaintiff  is  representative 
end  heir  of  Lala  Natha  Mrtl,  her  husband,  and  as  such  is 
entitled  to  the  entire  property  left  by  her  hnsbacd  a-.id  also  to 
iwo-thirds  of  the  entire  prope;  ty  acquired  with  the  joint  capital 
of  the  shop  after  the  death  of  the  plaintiff's  husband,  no  matter 
in  whose  name  it  is  acquired.  Defendants  Kos,  1  and  2  may 
be  ordered  to  render  account  of  the  entiie  property  and  the 
business  of  the  shop  mentioned  in  paragraphs  7  and  8  of  the 
petition  of  plaint  from  the  date  of  the  starting  of  the  said  firm 
up  to  23rd  April  1900,  and  the  subsequent  period  up  to  the  institu- 
tion of  the  suit  and  (the  plaintiff)  may  be  awarded  two-thirds 
share  of  the  entire  property,  viz.  cash,  valuable  securities  of  every 
description,  shares  in  firms  and  companies  decrees  passed  by 
Courts  and  all  other  movable  and  immovable  propetty 
of  eveiy  kind  acquiied  with  the  raiital  of  the  said 
firm  or  belonging  to  it,  together  with  interest  up  to  the  date 
of  realisation,  th9  lahis  and  all  other  documents  are  in 
possession  of  defendants  Nos.  1  and  2  and  the  plaintiff  cannot, 
therefor  ev  give  detail  of  such  property.  According  to  section  7 
clause  IV  of  the  Court  Fees  Act  she  has  fixed  the  value  of 
this  relief  at  Rs.  15,00,000. 

(6)  The  defendant  may  be  ordered  to  file  in  Court  the 
hahis,  account  registers  relating  to  the  account  of  property  ir. 
d'spute  belonging  to  the  said  firm  and  shown  in  the  list 
marked  (E),  she  (the  plaintiff]  may  be  awarded  twe-thirds 
of  them,  she  may  be  ordered  to  obtain  copies  of  the  rest,  the 
defendant  may  be  ordered  to  file  in  Court  other  papers  and 
documents  of  every  kind  relating  to  the  property  in  dispute, 
a  clue  to  which  may  be  found  from  the  registers  and  lahia 
shown  in  list  marked  (E)  or  which  are  proved  in  6ome  other 
way  to  be  in  possession  of  the  defendants  and  she  (the  plaintiff) 
may  be  awarded  documents  and  certificates  relating  to  the 
property  which  is  awarded  to  her  by  the  Court  or  some  other 
order  which  the  Court  deems  proper  for  protection  of  her 
(plaintiff's)  rights  and  to  do  justic.1,  may  be  passed  (according 
to  section  7,  cla'JS3  IV,  the  value  of  this  relief  is  fixed 
atBs.  1,00,000). 

(c)  She  may  ^be  awarded  possession  of  the  houses  shown 
in  list  marked  (A)  and  valued  at  about  Es.  30,000.  (The 
buildings  mentioned  at  No.  8  of  the  list  aie  in  possession  of 
defendants  Nos.  3  to  5,  as  stated  in  paragraph  1-1,  consequently 
they  have    been   made  defendants. 

(d)  She  may  be  awarded  pcssess:on,  as  manager,  of  the 
property      entered     in     list     marked   (C),   valajl       at     about 
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Rs.  10,200-10-0  an  account  of  the  income  thereof  may  be 
prepared  and  the  amount  realized  by  defendants  Nos.  1  and  2 
may  be  awarded. 

(e)  Any  other  orders  that  may  be  necessary  for  grant  of 
the  above  relief  may  be  passed  or  any  other  relief  to  which 
the  plaintiff  may  be  found  entitled  under  the  circumstances 
of  the  case  and  according  to  law  and  justice  may  be  granted 
and  the  defendants  may  be  ordered  to  pay  the  costs  of  this 
case. 

Bated  the  list  April  1906. 

The  plaint  was  duly  signed  and  verihed  by  the  plaintiff 
and  bears  the  signatures  of  the  two  legal  gentlemen  who 
were  then  acting  for  her,  Appended  to  it  were  the  lists 
referred  to  therein. 

Before  proceeding  we  may  here  note  for  convenience  of 
reference,  that  we  have  before  us  three  printed  paper  books, 
and  that  in  this  judgment  they  will  be  respectively  referred 
to  as  follows  :—(l)  the  book  which  begins  with  the  jaxvab-davca 
of  defendants,  Mahmud  Khan  and  Sultan  Khan,  as  "  Book 
A";  (2)  the  book  v,  hich  begins  with  the  plaint  as  "Book  B  ,' 
and  (3)  the  third  book  which  contains  a  transliteration  of  the 
accounts  as  "  Book  C."  Defendants  iu  their  written  statement 
admitted  paras.  1,4,  8,  10,  12  (except  that  the  plaintiff  had 
any  cause  of  action  iu  respect  of  her  allegations  therein); 
13,  15,  and  16  (except  that  defendants  did  not  admit  that 
plaintiff  had  the  lights  claimed  by  her  in  her  plaint).  They 
denied  paras  2,  3,  5  (except  that  Telu  Mai  had  the  entries  made  iu 
-Revenue  Record  ;  6  (except  that  Tulsi  Knm  received  his  share 
and  separated  from  the  family),  7,9,  (except  that  Telu  Mai 
died  in  September  1897)  ;    11  and  14. 

They  further  pleaded  as  follows  : — 

1.  A.  These  defendants'  father,  Lala  Mul  Chand,  alias 
Mulan  Mai,  with  Lalas  Telu  Mai  and  Narain  Das,  foimed  a 
joint  Hindu  family.  About  Sambat  1S99,  they  came  to  Feroze- 
pore  and  can ied  on  a  joint  business  iu  the  name  of  Telu  Hal- 
Nat  ain  Das. 

2.  A.  In  Sambat  1917,  Lala  Narain  Das,  under  a  partition 
separated,  and  the  business  was  thereafter  carried  on  in  the 
name  of  Telu  Mal-Nathu  Mai,  Nathu  Mai  having  been  born 
in  Sambat  1913. 

3.  A.  In  Sambat  1933,  Lala  Narain  Das  and  his  son, 
Tulsi  Ram,  got   re -united    to  the  family,     then     consisting  of 
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Tela  Mai,  Nathu  Mai,  Kishore  Chand  and  Kanshi  Rata,  so 
far  as  property  was  concerned,  but  confirmed  separate  in  food 
and  residence. 

4.  In  Sanibat  1950,  N<»raiu  Das  and  his  son  Tulsi  Ram, 
again  separated  from  the  family  and  have  continned  separate 
ever  since.  At  that  time  the  joint  family  consisted  of 
Tela  Mai,  Nathu  Mai,  Kishore  Chand  and  Kanshi  Ram  and  there 
has  since  then,  up  to  the  time  of  Nathu  Mai's  death,  been 
no  separation,  division  or  partition  in  c  ither  property,  food  or 
residence. 

5.  A.  Defendant  Kishore  Chand  is  now  39  years  of  age  and 
defendant  Kanshi  Ram  is  34  years  of  age  now,  and  they  were 
therefore  minors  at  the  time  of  the  entry  in  the  Government 
Records  in  1884,  under  the  guardianship  of  Telu  Mai,  the 
managing  member  of  the  joint  family,  their  father  havino-  died 
inSambat  1932. 

6.  A.  The  mention  of  the  shares  in  1S93.  was  dae  to  the  se- 
paration of  Narain  Das  and  Tulsi  Ram  at  the  time.  Defendants 
consented  to  such  record  on  the  understanding  that  they  would 
be  declared  sole  proprietors  of  the  whole  estate  on  the  death 
of  Nathu  Mai,  as  a  family  arrangement,  thus  practically  exclud- 
ing the  possibility  of  Telu  Mai's  adopting  a  son,  Narain  Das' 
share  was  only  a  fourth,  because  at  the  time  he  separated  the 
mother  of  the  three  brothers  was  alive  and  she  was  given  an 
equal  share  with  her  sons.  On  her  death  in  Sambat  192?,  Tela 
Mai  and  Mulan  Mai,  who  were  joint  with  her,  obtained  her 
share.  When  Narain  Das  rejoined  in  Sambat  1933,  his  proper- 
ty was  only  one-fourth  compared  with  the  three- fourths  of  the  two 
other  brothers  and  consequently  when  he  separated  in  1893  he 
received  only  one-fourth  as  his  share. 

7.  A.  From  the  partition  with  and  separation  from  Lala 
Narain  Das  and  Tulsi  Ram,  all  documents  including  sale  and 
mortgage  deeds  and  bonds  have  been  executed  in  the  name  of 
these  defendants. 

8.  A.  Nathu  Mai  was  born  blind  and  continued  blind  to 
the  date  of  his  death. 

9.  A.  The  plaintiff's  suit  includes  an  account  of  the  profits 
of  lands  paying  revenue  to  Government  from  defendants  Nos,  1 
and  2,  as  her  co-sharers.  She  has  brought  a  suit  for  this  in  the 
Court  of  the  Revenue  Assistant  Collector,  Ferozepore.  This 
Court  has  no  jurisdiction. 

10.  A.  The  plaintiff's  suit  is  barred  by  limitation  except  as 
to  any  claim  for  possession  of  immovable "  property. 
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11.  A.  The  plaintiff  is  not  entitled  onder  any  circumstan- 
ces, even  if  she  is  entitled  to   succeed  him: — 

(a)     To  certain  accounts  prior  to  her  husband's  death, 
(o)     To    challenge    the    alienations    to    defendants  Ncs.   3 
to  5. 

12.  A.  The  plaintiff  has  valued  her  claim  for  money  at 
such  an  exorbitant  sum  that  it  is  submitt-d  she  should  under 
section  380,  Civil  Procedure  Code,  be  required  to  give  security 
foi  costs 

D.  fmdants  previously    to   filingr  these    pleas    had  taken    cer- 
tain preliminary  objections  to  the  plaint,  bat    for    the  purposes    of 
the  appeal  before  us  it  is  only  necessury  to  refer  t)  No.  2  of  tl 
objections,  which  wis  to  the  following  effect  : — 

"2.  From  the  plaint  it  is  not  clear  whether  the  claim  is 
"founded  on  the  grmnd  of  Nathu  Mai's  having  been  a  partner 
"  with  these  defendants  in  the  firm  or  business  of  Tela  Mal- 
"  Natbu  Mai  to  which  all  the  properties  claimed  formed  the 
"  assets,  or  whether  these  defendants  are  alleged  to  be  mere  ires- 
"  passers."  In  answer  to  this  objection,  the  learned  pleader  for 
the  plaintiff  made  this  reply  : —  ''Oar  claim  is  based  on  the 
"  fact  that  plaintiff  is  the  successor  of  a  deceased  co-sharer 
"  or  co-parconer  in  the  joint  pjoparties,  as  al>o  in  the  business 
"  firm.  I  know  of  no  partnership  between  Xathu  Mai  and 
"  defendants  Nos.  land  2",  (i.e.,  Kisbore  Chand  and  Kanshi 
Ram)  "  under  the  Contract  Act,  but  if  on  the  facts  the  Court 
"  were  to  find  that  such  a  partnership  existed,  this  would  not 
"affect  the  right  of  plaintiff  to  the  relief  claimed."  The  plaintiff's 
•ipader  traversed  the  other  pleas  raised  by  defendants  and  in 
particular  asked  for  further  details  of  the  alleged  "  airange- 
ment  "  referred  to  in  paragraph  6  A.  of  the  "  written  statement." 
The  District  Judge  agreed  that  plaintiff  was  entit'ed  to  sach 
farther  details,  whereupon  the  defend \nts'  advocite  made  the 
following  statement  : — "There  was  no  written  agreement.  The 
"parties  to  the  agreement  were  the  members  of  the  joint  family 
"existing  at  the  time — May  1893.  The  agreement  was  b -'tween 
"  Telu  Mai,  the  defendants'  and  Natbu  Mai." 

Upon  the  \e  pleadings  the  District  Judge  framed  tie  follow- 
ing issues: — 

1.  Was  Nathu  Mai,  at  the  time  of  his  death,  a  member  of 
the  joint  Hindu  family  ? 

2.  If  he  was,  is  plaintiff  entitled  to  succeed  according  to 
law  and  custom  ? 
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3.  Was  Natlm.  Mai  blind  from  his  birth  ? 

4.  If  so,  was  he  not  entitled  to  succetd  under  law  or  by 
custom  ? 

5.  Was  any  arrangement  come  to  in  1S93,  as  alleged  by 
defendants,  under  which  defendants  were  to  succeed  to  the 
whole  property  on  the  death  of   Nathu  Mai  ? 

6.  If  the  Rn,angenimt''ref  erred  to  abore  be  proved,  then  is 
the  plaintiff  notwithstaading  its  existence  entitled  to  succeed  ? 

7.  Is  the  suit,  as  regards  the  movable  property,  barred 
by  time  ? 

S.  Is  p'aintiff  entitlod  to  sue  in  this  Court  in  respect  of 
the  proSts  of  land  paying  revenue    to    Government  ? 

9.  If  plaintiff  be    found    entitled  to    a    share,    then  is    that       » 
share  not  two-thirds  of  the  property,  and  is  there   any  difference 

in  the  share  in  the  case  of  movable  and  immovable  property  ? 

10.  Fro.-:)  what  date,  if  any,  is  plaintiff  entitled  to  de- 
mand an  account  ? 

11.  Was  any  paitition  of  the  property  made  as  alleged  in 
paragraph  7  of  the  plaint  ? 

12.  Was  the  property  detailed  in  list  (0)  constituted  icaqf ; 
and    if  so,  is  plaiutiff  entitled  to  3ucce3d   to  the  management  ? 

13.  To    what  relief,  if  any,  is  plaintiff  entitled  ? 

At  a  later  stage  of  the  proceeding  the  plaintiff's  pleader 
raised  a  further  plea  that  the  claim  of  his  client  was  ia  point  of 
fact  res-judicata  by  reason  of  certain  litigatiou  which  had  pre- 
viously taken  place  and  to  which  the  plaintiff  and  defendants 
were  parties.  As  the  files  relating  to  that  litigation  were  not  at 
the  time  before  the  District  Judge,  no  formal  issue  on  this  point 
was  raised,  but  the  question  was  argaed  before  him  and  as  wdl 
pres3ntly  appear,  he  gave  his  decision  thereon. 

The  case  went  to  trial  upon  the  above  issues,  and  we  have 
much  p'easure  in  here  recording  our  appreciition  of  the  very 
careful  and  painstaking  manner  in  which  the  District  Judo-Q 
conducted  this  complicated  and  difficult  case.  He  has  obviously- 
spared  no  paius  in  the  matter  aad  his  long  and  very  oomplete 
judgment  is  in  itself  sufficient  proof  of  the  extraordinary  trou- 
ble which  he  took  to  obtain  a  complete  mastery  of  the  facts 
and  to  arrive  at  right  conclusions  upon  a;l  the  questions  which 
he  had  to  determine. 

The  findings  of  the  District  Judge  upon  the  issues  were  as 
follows  ;— 
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Upon  th  question  whether  the  present  claim  was  not 
res-judicata  he  held  adversely  to  plaintiff's  contentions,  on  the 
the  grounds  that  (a)  in  the  previous  case  of  Kishore  Chand 
Ude  Singh,  the  only  point  decided  was  with  regard  to 
the  substitution  of  Mussammat  Nihal  Devi's  name  for  the 
purposes  of  that  case,  in  lieu  of  the  name  of  her  husband  who 
had  died  pendente  lite,  and  the  case  was  not  one  in  which  a 
further  appeal  lay  to  His  Majesty  in  Council;  and  (6)  that  in 
the  other  case,  Kishi.re  Chand  versus  Luchu  Mai,  the  dispute 
related  merely  to  a  sum  of  Rs.  5,000  and  no  further  appeal  lay 
to  His  Majesty  in  Council,  and  also  because  it  was  doubtful 
whether  it  was  competent  in  that  case  to  the  co-plaintiff  to 
appeal  to  the  Chief  Court  from  the  finding  of  the  Court  which 
decided  the  suit.  The  1  rned  Judge  disposes  of  this 
question  in  these  woids.-— "On  both  grounds,  therefore,  fiistly 
"  because  *in  neither  case  did  an  appeal  lie  to  the  Privy 
"  Council,  and  secondly  because  in  each  ca^e  the  order  passed 
"  was  directly  based  on  a  decision  which  in  iteelf  could  not 
"  operate  as  res  judicata,  1  have  no  hesitation  in  finding 
c'  against  the  plaintiff  on  this  plea." 

Upon  the  first  and  second  issues  his  findings  were  that 
Nathu  Mai  at  the  time  of  his  death  was  a  member  of  a  joint 
Hindu  family  and  that  conseqnently  his  widow,  the  present 
plaintiff,  was  not  entitled  to  succeed  as  an  heir  to  his  f»hare 
in  the  joint  family  property,  the  parties  being  governed,  in 
all  matters  connected  with  succession,  by  the  principles  of  the 
Mitakshura  law. 

The  third  issue  he  found  in  plaintiff's  favour  and  as  a 
result  the  fourth  issue  also.  Defendants  have  accepted  the 
finding  on  these  two  issues  and  we  are  not  here  concerned 
with  them.  Upon  the  fifth  and  sixth  issues  the  finding  of  the 
learned  Judge  was  that  a  valid  and  binding  family  arrangement 
had  been  arrived  at  in  1893.  He  was  of  opinion  that 
Nathu  Mai,  though  not  in  express  terms  made  a  party  to 
this  arrangement,  wras  well  aware  of  it  and  accepted  it  as 
enforceable  against  himself  and  his  representatives. 

The  seventh,  issue  relates  to  limitation  so  far  as  the  movable 
property  is  concerned.  As  the  learned  Judge  points  oat  this 
issue  arises  only  in  the  event  of  the  Court  holding  that 
Nathu  Mai  was  not  a  member  of  a  joint  Hindu  family.  He 
has  himself  held  that  Nathu  Mai  was  one  of  a  joint 
family,  but  he  further  holds  that  if  his  finding  on  the  first 
point  is  upset,  the  claim  (quoad  the  movable  property)  must 
be  held  to  be  barred  under  Article   106  of  the  Second   Schedule 
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to  the  Limitation  Act,  XV  of  1877,  inasmuch  as  upon 
plaintiff's  statements  Xathu  M»l  was  a  mere  partner  with 
defendants  and  the  partnership  must  be  deemed  to  have 
terminated  when  Nathu  Mai  died,  i.e  ,  on  the  23rd  April  1900, 
the   present  suit  haviDg  been  instituted  on  the  21st   April    1906. 

Upon  the  eighth  issue  the  District  Judge  held  that  the 
Civil  Courts  had  no  jurisdiction  to  entertain  that  part  of  the 
claim  which  relates  to  the  profits  from  the  agricultural  land, 
such  claim  being  entertainable  by  the  Revenue  Courts  alone, 
(section  77  (K)  of  Act  XVI  of  1S87).  As  regards  the  ninth 
issue,  he  held  that,  if  plaintiff  could  establish  her  case  other- 
wise, she  would  be  entitled  to  the  share  claimed  by  her  inas- 
much  as  defendants  had  in  1893  acquiesced  in  the,  distributions 
of  shares  as  there  fixed. 

Upon  the  tenth  issue,  he  was  of  opinion  that  if  plaintiff 
was  entitled  to  call  for  an  "  account  ",  she  could  claim  such 
account  only  from  the  date  of  Xathn  Mai's  death. 

As  regards  issue  eleven,  the  learned  Judge  held  that  it  was 
disposed  of  by  his  findings  on  the  first  two  issues,  and  with 
regard  to  issue  twelve,  he  found  (1),  that  the  dharmsala  was 
not  made  ivaqf  (or  dharmarth)  and  (2),  that  the  shibdvcara 
was  in  all  probability  dedicated  to  religious  purposes  and  that 
the  family  had  now  merely  a  right  of  management,  But 
even  so,  he  was  of  opinion  that  plaintiff  as  a  female,  and  even 
if  she  succeeded  to  the  rest  of  the  property,  would  not  be 
regarded  by  the  public  as  entitled  to  manage  this  shrine  in 
the  prese-ca  of  defendants.  Upon  his  finding  on  the  first, 
second,  fifth  and  sixth  issues  the  District  Judge  dismissed  the 
plaintiff's  claim  with  costs,  and  from  this  decree  she  has  preferred 
an  appeal  to  this  Court.  The  case  as  put  before  us  has  been 
argued,  as  already  remarked,  with  great  Bkill  and  elaboration 
by  the  learned  gentlemen  who  respectively  represented  the 
appellant  and  the  respondents. 

The  main  questions  upon  which  arguments  have  been 
adduced  to  us  are  as  follows  :  — 

(1)  Whether  plaintiff's  suit  is  barred  under  Article  106  of 
the  Second  Schedule  to  Act  XV  of  1877  (the  Indian  Limita- 
tion Act). 

(2)  Whether  at  the  time  of  his  death,  Nathu  Mai  (the 
husband  of  plaintiff)  was  together  with  defendants,  a  memrer 
of  a  joint  Hindu  family  as  regards  the  property  in  dispute. 
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(3)  "Whether  the  right  of  plaintiff  to  claim  two-thirds  of 
this  property  is  not  res  judicata  by  leason  of  certain  previous 
litigation    to  "which  plaintifi  and  defendants  were  both  parties. 

(4)  Whether  the  Civil  Courts  have  jurisdiction  to  entertain 
that  part  of  the  claim  which  relates  to  profits  from  agricultural 
land  ;   and 

(5)  Whether  plaiut'ff  or  defendants  is,  or  are, 
entitled  to  the  right  of  controlling  and  managing  such  part 
of  the  property  as  is  alleged  by  plaintiff  to  have  been  cade 
uaqf  by  Telu  Mai. 

It  is  obviously  necessary  to  deal  first  with  the  plea  of 
limitation,  for  if  her  claim  as  a  whole  is  barred  by  article  106 
of  the  Limitation  Act,  cadunt  alia  questiones.  In  our  opinion, 
the  claim  is  so  barred,  and  we  shall  presently  give  our  reasons 
for  so  holding.  But  before  doing  so,  we  think  it  only  right  to 
explain  why,  upon  this  view  of  the  case,  we  have  neverthe- 
less heard  arguments  upon  the  merits  and  in  this  judgment 
deal  with  all  the  points  involved.  The  value  of  the  prorerty 
in  suit  is  very  large,  and  the  facts  are  hotly  disputed  and  by 
no  means  simple.  Fi cm  the  attitude  taken  up  by  the  parties 
hitherto,  it  is  obvious  that  they  intend  to  fight  to  the  de.ith, 
and  we  must  unfortunately  take  it  for  granted  th  it 
the  losing  party  will  not  rest  content  until  their  Lordships  of 
the  Privy  Council  have  been  given  an  opportunity  of  dealing 
with  the  case.  In  the  circumstances  and  in  order  to 
avoid  the  further  delay  and  expense  which  would  result 
if  our  view  of  the  plea  of  limitation  was  not  accepted  by  their 
Lordships,  we  1  ave  decided  to  hear  arguments  upon  all  the 
points  that  arise  and  to  give  our  conclusions  thereon.  The 
necessity   for  a   remand    to  this   Court  will   thus  be  obviated. 

With  these  preliminary  observations  we  proceed  to  deal, 
with    the  questions  before  us,  seriatim. 

The  first  question  then  is  whether  the  plaintiff's  suit  is 
barred  under  aiticle  106  of  the  Indian  Limitation  Act,  It  77, 
which  Mas  the  Act  in  force  at  the  time  when  the  suit  was 
instituted  ?  It  is  net  contmded  that  it  is  barred  under  any 
other  provisions  of  that  Act,  and  consequently  the  question 
arises  *  hether  this  is  a  suit  fcr  an  recount  and  share  of  prcfits 
of  "  a  dissolved  partnership"? 

Defendants   plead  that,  upon  the  allegations   in    the    plaint, 

\     tiere   wTas    a    partnership  between,   at    first,    Telu  Mai,    lulsi 

Ram  and   defendants;    that   subsequently    Tulsi    Earn    left    the 

firm   or   was   turued  out  of  it ;  that   thereafter   the   partnership 

consisted  of  Telu   Mai  and   defendants ;  that  on   the   death    of 
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Telu  Mai   (in   1897),  the   partnership    was  renewed,   the    new 
partners  being    Nathn  Mai   (who   took  the    place   of   Teln    Mai) 
ind  defendants;   and,  finally,  that  this   partnership   terminated 
the   absence  of  any   contract   to   the  contrary)    when    Sathu 
lal  died  in  April    1900   (section  253(10)    of   the   Indian   Con- 
tract   Act,  1872).     The  present  suit  was  instituted  in  April  1906* 
that   is,   more  than   three    years  after  the  date  of  the  dissolution 
of  the   partnership    by  reason  of  Nathu  Mai's  death,  and  defend- 
ants urge   that   it  is  (as  the  reliefs   claimed    show)   in  snbstanee 
and  in  spirit,  if  not   indeed    in   letter,  merely  a  suit  for  account 
of   a    dissolved  partnership  and  as  such   time-barred.     Defend- 
ants, do  not  of  course,  admit    the  correctness   of   the  allegations 
in   the  plaint.     On  the   contrary,  they  deny  that  there   was    any 
partnership   between  the  late   Telu    Mai    (and    Nathu  Mai)  and 
themselves.     Tbey   maintain    that  the   family  was   quoad     Telu 
Mai,  Nathu  Mai  and  themselves,  joiut  in  the  strictest    sense.  But 
by   way    of   demurrer,   they   plead    that  upon  her  own  allegations 
in  the  plaint,    plaintiff   must   fail   as    her   suit   is    beyond   time, 
and    for    this    purpose   their   own  allegations  in    reply  are  im- 
material. 

It  seems  to  us  that   this  plea  is  unanswerable.     The  plaint 
has    been    drafted    with    great   ingenuity     and    skill.     Plaintiff 
was  on  the  horns  of  a  dilemma.    She  could  not  possibly  come  into 
Court  with  an  allegation    that  her  late    husband  was  a   member 
of  a  joint  Hindu  family  with  defendants  and  that    the    property 
was  jointly  owned  by  that  family.     Had  she  done   so,  her  claim 
must   at  once    have  been  ruled  out,  as  in  that  event  defendants 
would  be   entitled  to  succeed  to  the    whole   property  in  virtue 
of  the   rule  of   survivorship    {jus  accrescendi).     On    the    other 
hand,  it  was  impossible   for  her  to   admit   that   the   relationship 
between    her   husband   and  defendants,  during  his  lifetime,    was 
merely   that  of    partnership,    for  had  she  made  any  such  admis- 
sion,   her    claim    would    obviously    be    barred    under   Article 
106.     The  plaint  which    was    drafted    with   extraordinary   care 
and  subtlety,  attempts  to  avoid  both  '  scylla1  and  'charybdis,'  and 
as  explained  by  Mr.  Da warka  Da=>,   was   intended  to  assert  that 
Telu  Mai  was  the  original  owner  of  the  whole  of   the   property  ; 
that   he    had   subsequently     (iu    188  ^)    given    portions   of   this 
properly   to  his   Dephews,  Tulei  Ram,  Kishore  Chand  and  Kanshi 
Ram,  who    thereupon  became  co-owners,  but  not    joint    owners, 
with    him    therein  to  the   extent  of  the   shares  specified   in   the 
application  which  Telu  Mai    presented  to  the  Revenue  authori- 
ties on  the    11th  Novembor  1884;   that  in  1893  Tulsi  Ram    was 
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separated    off  and  given  his  share  for  himself ;   and  that  the  other 
members  of   the   family   also   partitioned  their  shares  and  there- 
after held   thofe  shares  separately.     The  plaint  does  not,  totidem 
verbis,   say    so,  but   it  is  admitted   that  the  "  firm"  (or  dukan) 
was,    after  1893,  carried  on  precisely   in  the   same   manner  as  it 
had   been   carried  on  previously,    the  only    difference  being  that 
Tulsi   Ram  was  no  longer  a  member  of  it.     And  in  par  agraph  9 
of  the  plaint  it  is   expressly  stated  that  after   the  death  of   Telu 
Mai   defendants   "managed   the  whole   business  and    property  of 
"  every  hind."     Fuithermore  it   is   obvious   from  the  heading  of 
the  plaint  (where  the  claim  is  summarized,)  and    from  the  reliefs 
sought  that  the  whole  of  the  property  in    dispute  was  connected 
with  the  business  of  the  firn.,  or  dukan.     The  position  then  taken 
up  by  plaintiff  may  be  said   to  be  this — In  1884   Telu   Mai    gave 
certa;n  shares  in  his  dukan  to  Tulsi  Ram  and  defendants  ;  in  1893 
begot  rid  of    Tulsi    Ram,  and   also  "  partitioned  "  the  property 
of  the  dukan  between  himself  and  defendants  ;  no    actual  divi- 
sions of  the   dukan    was,    however,    made   and   its  business  was 
carried  on    as      befoi  e,    at     first  by     Telu    Mai    and    after  his 
death  by  defendants.     Mr.    Dawaika  Das   contends   that   upon 
these  facts    all  that  can  be  eaid   is,    that   Telu  Mai  gave   shares 
in  the    dukan   (which    the   learned  pleader   refuses  to  call  part- 
nership) to  defendants  and  made   them  co-owners    with   himself 
to  the  extent  of  those  shares.     He  urges  most  emphatically  that 
by  so  doing  Telu  Mai  did  not  constitute  defendants    either    joint 
tenants    with  himself  orpartneis  in  the  dukan.     With    the  first 
part   of  this  contention   we  are  not  at  present  concerned,   but 
we  may  observe  en  passant  that  it  is  in  flat  contradiction  with  the 
allegation   in   paragraph  6  of  the  plaint,  which  distinctly  asserts 
that  "  Lala  Telu  Mai  kept  joint  with  himself,  his  nephews,  Tulsi 
"  Ram,    Kishore   Chand   and   Kanshi  Ram   up    to    1893,"   and 
with  the  further  statement  in  paragraph  7    of    the  plaint  to   the 
effect   that  after    1893,   "  Lala  Telu  Mai  managed  the  joint  and 
"  partitioned   property  jointly  with  defendants."     But  assuming 
the    facts    to    be  as  now  interpreted    by   Mr.    Dawarka  Das,  we 
confess  we  are    unable  to  see  bow  it  can  be  successfully  centend- 
ed  that  Telu  Mai,   by   his    action   in    1884,   did    not    make  his 
nephews    partners  with   him   in   his  dukan.     This  dukan  was  a 
trading   business  and  by  1884  possessed  very  valuable   property. 
Telu  Mai   gives  his   nephews  a  share  in  this   business.     Admit- 
tedly (upon  plaintiff's   assumptions)   each   nephew  had  then  the 
right  to  withdraw  his  share  from  the  business,  and  admittedly 
none  of  them  did  so.     On  the  contrary,  they   allowed  the  shares 
gifted   to  them  to  remain  in  the   business,  and  it  is  not  denied 
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that  they  were  all  entitled  to  share  in  the  pro6ts  of  that 
business  to  the  extent  of  their  respective  shares.  These  being 
the  facte,  it  is  difficult  to  understand  the  argument  that 
the  relationship  subsisting  between  Telu  Mai  and  his 
nephews  was  not  that  of  "  partnership  "  as  de6ned  in 
section  239  of  the  Indian  Contract  Act.  If  the  nephews 
were  entitled  to  withdraw  their  respective  shares  from  Telu 
Mai's  business,  but  did  not  do  so,  they  clearly  agreed  to  combine 
their  property  (i.e.,  those  shares)  in  the  business  and,  as  we  have 
said,  no  one  denies  that  they  intended  to  share  in  the  prohts. 

Mr.  Dawarka  Das,  seeing   this  difficulty    and    being  averse 
at  all   costs   from    conceding   that   in   1884    a   partnership    was 
formed  between  Telu  Mai  and  his    nephews,  argued   that  as    the 
parties  were  Hindus  and  all  members   of  a   family    (thongh    not 
a  joint  family),  the  relationship  between   them    that   arose   from 
the  transaction  of  1884  was  the    creation   of   a   co-ownership,  or, 
at  most,  of  a  Hindu  Law  partnership  or   trade  which   differed  in 
all    essential    particulars    from    the    conception    of  an    ordinary 
partnership,    and,  in  particular,  was    distinguishable    from    the 
latter,  in  that  it  did  not  terminate  on   the  death  of   one   of    the 
members.     Tbe   argument  might   possibly  have     some    force   in 
the  case  of  a  hereditary  trading   "partnership,"    when    members 
of  a,  joint  family   carry   on  a   trade    by    themselves    or   in    part- 
nership with  str angers  and  the  capital  of  tbe  firm,  or  part  thereof, 
is  drawn    from    family  property    (see    Mayne's    Hindu  Law,  7th 
edition,  pp.   384-385).     It   clearly   can    have   no    application    to 
a  case  where   the   contention    is,  that   there  was  no  joint  family 
at  all  ;   that   the  property    was  the  sole   acquisition  of   a  certain 
person,     and     that     the   other     members    of    the  tradiug  part- 
nership acquired  their   rights    therein    merely    by   reason    of  the 
owner's    generosity.     In    a    case   of   this   kind,    the   fact     that 
the  donor  happened  to  be  the  paternal  uncle   of  the   donee  would 
not,  we  opine,  affect   the    question,   it    being    conceded    that   the 
uncle  and  the   nephew  were  not  members  of   a  joiut   family   and 
that  the  property  belonging  to  the  uncle    was   not  in   any    sense 
joint  family  property.     The  cases  cited  by   the    appellant's  learn 
ed    pleader  in   nowiso  support  his  case.    In   Umardataz  Ali  Khan 
v.  Walayat  Ali  Khan  (*)  the  High  Court  of  Allahabad    held    that 
in  a  suit  brought  by  the  <  ther  heirs  to   recover  from    the  widow 
of  a  deceased  Muhammadan  a  sum  of  money    said    to  have    been 
realized  by  her  on  account  of  a    mortgage   debt    due   to   her   late 

(»)  (1897;  I.  L.  R.  Id  All.  169 


292  CIVIL  JUDGMENTS— No.  97.  [Rscord, 

bnsband,  the  limitation  applicable  was  that  prescribed  by  Article 
120  of  the  Limitation  Act.  The  relevancy  of  this  authority  is 
not  apparent.  The  same  remark  applies  to  the  decision  of  their 
Lordships  of  the  Privy  Council  in  the  case  of  Qanesh  Dutt 
Thakoor  v.  Jewach  Thakoorain  (1).  In  that  case  the  plaintiffs 
claim  was,  that  her  husband  had  in  his  lifetime  separated  from 
his  brothers,  and  her  right  of  action  was  based  on  the  ground  that 
she  was,  the  representative  of  her  husband  and  as  such  entitled 
to  succeed,  bj  right  of  inheritance,  to  his  property,  which  was 
in  the  hands  of  his  brothers.  It  is  true  that  part  of  the  pro- 
perty claimed  by  her,  consisted  of  a  share  in  Mahajani  business 
but  their  Lordships  accepted  the  findings  of  the  High  Court 
that  in  point  of  fact  there  had  been  an  actual  partition  of  all 
the  property  (including  this  business)  between  the  brothers 
during  the  lifetime  of  plaintiff's  husband.  In  the  circum- 
stances it  was  held  that  plaintiff  was  entitled  to  succeed  as  heir 
to  her  late  husband  in  the  family  property,  as  it  existed  at  the 
time  of  his  death  or  had  been  subsequently  increased  by  em- 
ployment of  the  family  funds.  Tliis  authority  would  unques- 
tionably have  been  in  point  and  would  have  been,  of  course,  decis- 
ive in  present  plaintiff's  favour,  had  the  fact9  here  been  similar. 
But  they  are  not.  It  is  true  that  plaintiff  in  her  plaint,  in 
paragraphs  6  and  7,  refers  to  a  partition  of  the  property,  but  she 
also  states  that  even  after  this  alleged  Separation,  Telu  Mai,  during 
his  lifetime,"  managed  the  joint  *nd  partitioned  property  jointly 
"  with  defendants  "  and  that  after  his  death,  defendants  **  ma- 
"naged  the  whole  business  and  property  of  every  kind." 

As  we  shall  subsequently  show,  there  was  in  point  of 
fact  no  separation  at  all  between  Telu  Mai  and  defendants  in 
1893,  but  quite  apart  from  this  fact,  it  is  clear  upon  the  alle- 
gations in  the  plaint  that  at  first  Telu  Mai,  and,  after  his  death, 
his  son  Nathu  Mai  and  defendants  continued  to  carry  on  the 
business  of  the  dukan  jointly,  and  that  this  joint  business  went 
on  np  to  the  time  of  Nathu  Mai's  death.  In  the  case  before 
us,  therefore,  it  is  impossible  to  hold  upon  the  allegations 
in  the  plaint  that  plaiutiff  is  suing  merely  aa  the  heir  of  her 
husband  for  the  recovery  of  property,  which  had  been  allotted 
to  him  as  his  separate  propeity  by  partition.  As  we  have 
already  observed,  it  is  clear  from  the  plaint  itself  that  the  whole 
of  the  property  belonged  to  the  dukan  (however  that  word  may 
be  construed)  and  that  up  to  the    time   when   Nathu    Mai  died, 

Cl)  U904)  I.  L.  &  31  Cal.  262  P.  C. 
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this  property,  as  a  whole,  was  being  jointly  "  managed  "  by  him 
and  his  cousins,  the  latter  being  in  fact  the  real  managers 
owing  to  Nathn  Mai's  admitted  infirmities.  Upon  these  facts 
we  mast  hold  that  this  is  not  a  case  of  an  heir  sf  eking  to  recover 
from  mere  trespassers,  property  which  in  reality  belonged  to  his 
predecessor  in  title  in  severalty. 

Mr.  Dawarka  Das'  next  argument  is,  that  in  a  case  of  this 
kind  the  ordinary  rules  relating  to  a  partnership  do  not  apply. 
We  have  dealt  with  this  argument  above,  but  we  may  say  a 
few   words  here   with  regard  to  the  authorities  cited  by  him. 

The  first  case  is  that  of  Samal  Bhai  Nathu  Bhai  v.    Sameshvar 
Mangal  (1).    This  was  a  case  in  which  a  Hindu  father   established 
a  trading  farm.     The  father  and   his    sons    lived   together    as   a 
joint  Hindu   family   and  after  the   father's    death,    the   business 
was  continued  under  the  old    name    by  the  eldest  brother.     The 
y°nngest  brother  was  a  minor  at    the  time  of  his   father's   death. 
Plaintiff  sued  the  three  brothers    to  recover   money    due    on    an 
account  signed  by  the  eldest  brother   in   the    name  of  the   firm. 
It  was  held  that  the  youngest  brother    was    equally   liable  on   the 
ground  that  daring  his  father's   lifetime    he     was   a   joint  owner 
and   after   his  father's  death,    he    had   acquiesced  in  the  continu- 
ance  of   the  fiim  nnder  the  same  name  and  ostensibly,  therefore, 
with  the  same   constitution.     As   a   member  of   a  joint  Hindu 
family,    he     was,      therefore,    liable  for    all  debts  properly   in- 
curred    by      the     manager.     In     the   course       of    their    judg- 
ment,   the   learned  Judges     no     doubt     remarked,    that     "  the 
"  rights     and     liabilities  "     of     an    undivided     Hinda       family 
cannot   be   determined    "  by    exclusive  reference   to    the  Indian 
"  Contract   Act,"    and   it  is   with    )eference  to   these   remarks 
that  this    case    (which    is    otherwise   in   no   way    in    point)   has 
apparently  been  quoted.      But  the   obvious  answer     to   Mr.   Da- 
warka Das'  reliance  upon  this  case  is    that   the  dicta,    to  which 
he  refers,  have   clearly   no   applicability   in    a   case    where   the 
parties   are  (as  he   contends)  in   no   sense   members   of  a  joint 
family.     In  Mul  Chand  v.  Sadhu  Singh  (2)    and  Kapur  Chand  v. 
NarinjanLal  (3)  the    decisions   of    this   Court  were    also    based 
on  the  ground  that  the   particular  family   concerned    was   joint 
and  undivided,    and   Mr.    Dawaika   Das    admitted,  that   he  was 
unable  to  find  any   authority  in    support   of   his  contention  that 
the    principle  of   survivorship,  which  may  appertain  in  the  case 
of  a  trading  business   carried  on  by  members   of  a   joint  Hindu 
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family  inter  se,  is  equally  applicable  to  the  ca  se  of  such  a 
business  carried  on  by  Hindus  who  are  nob  mem  bers  of  a  joint 
family.  The  passages  cited  above  from  Mayne's  Hindu  Law, 
(7th  edition,  pp.  384-385)  would  appear  to  be  against  any 
such  proposition,  and  per  se  it  is  contrary  to  all  notions  of 
logic  and  law. 

Learned  counsel  for  appellant  farther  contends  that  this  plea 
of  limitation  fails,    because  neither    party   asserted   the   existence 
of  a  partnership  between   Telu    Mai  and  his    nephews,   and   no 
issue  was  raised  on  this  point.     They    urge  that   if   the   defend- 
ants   had  raised  the  question   and  if   an   issue   had   been    framed 
in  accordance  with    such   plea,     plaintiff   would  have  been  able 
to  demonstrate  that    her   claim    was    within   time,   even   upon 
the    assumption    of    the  existence    of  an  ordinary    partnership 
between    the    parties.     It     is   true  that    the  actual    question,   as 
presented    before  us,  was    net  raised  in  the    lower  Court,  though 
the  point  was    taken    in    defendants' pleadings    that    the    claim 
was   barred   by    limitation    eo    far    as    the   moveable    picpeity 
was  concerned.     But  that  it  was  taken  at  a  later    stage    is   clear 
from  the  judgment   of   the    District  Judge    and  in    the   grounds 
of  appeal  to  this  Court,  the  plaintiff  does  not  allege  that  this  plea 
came  upon  her  by     surprise   or   that   she   c^uld,    if   opportunity 
had  been  offered,  have  disproved  the    facts  upon   which  the  find- 
ing  of  the    lower   Com  t  was  based.     In   point  of    fact  we   are 
unable  to  see    any  force  in    the   argument,  that   defendant  did 
not  plead    that   the   suit    framed    was    for   account   of    a   dis- 
solved partnership    and     as   such    barred,  because    the    plaintiff 
had  not  sued  within    three   years   of   the   date   of   Nathu   Mai's 
death,  when  the  partnership    must    (in   the   absence  of   evidence 
to  the   contrary)   be   deemed   to   have   terminated.     Quite  apart 
from  the  pleas  of  the  defendants,  it  was  the  duty  of  the  Court  to 
see    if,   upon  the   allegations  in  the  plaint,    the  suit    was    within 
time,  and  it  is  in  this   light   that   we  must   determine   this  ques- 
tion.  Now,  in  her  plaint  plaintiff  makes  certain  allegations,  and 
the  only  inference  we  can  deduce  from   these   allegations   is,  that 
there  was  in  law  a  partnership  between   Nathu  Mai   and  defend- 
ants.    Nathu  Mai  admittedly  died  more  than  three  years    before 
suit  and  the  present  claim  is  one  for  a  general    account,    all    the 
property  belonging  (according  to  the   statements    in  the  plaint) 
to  the  dukan,     Irrespective,    therefore,   of  the  defendants'  plead- 
ings the  claim  was  prima  facie  time-barred,  and  it  was  the  duty 
of  the  Court  to  take  up  this  point,  suo  motu,   and    in  the  absence 
of  any  explanation  on   plaintiff's  part   to  show   that   this   prima 
fad*  view    was  incorrect,  it  should    have  dismissed   the  claim 
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in  limine.  It  is  idle,  therefore,  for  plaintiff  to  urge  that  an  issue 
should  have  been  raised,  and  that  she  should  have  been  given  an 
opportunity  of  establishiug  facts  to  disprove  the  effect  of  her 
own  allegations.  Plaintiff,  no  doubt,  in  her  plaint  does  not  in 
set  terms  assert  that  her  husband  was  a  partner  with  defend* 
ants ;  but  she  states  certain  facts  and  the  only  possible  in- 
ference to  be  deduced  from  those  facts  is,  as  we  think,  that  such 
a  paitnership  did  exist.  In  the  circumstances  it  was  incumbent 
upon  her  to  show  the  giound  upon  which  she  claimed  exemp- 
tion from  the  law  of  limitation,  her  claim  for  a  general  account 
having  been  preferred  beyoLd  the  pe:iod  allowed  under  Article 
106  of  the  Limitation  Act,  1877  (see  sectiou  50,  last  paragraph 
of  the  Civil  Procedure  Code  of  1882;. 

But  this  objection  apart,  it  is  not  easy  to   see  how    plaintiff, 
even  if  she  had  been  given    full  opportunity    of   doing    sor   could 
have  succeeded  in  claiming  exemption  from  the   ordinary   law    of 
limitation.     We  hold   that    upon   the   allegations    made    by    her 
in  her  plaint,  the  relationship    that   subsisted    between    her   late 
husband  and  the  defendants  was  that  of   ordinary    partners.     In 
order  to  avoid  the  difficulties  of  the  limitation  law,    she    is    per- 
force compelled    to   assert   that   there   was   no  partnership,   but 
obviously   her    assertion   cannot   nullify   or   do   away  with   the 
facts.     We  readily  admit  that  it   is   to  the   substance,   and    not 
to  the  letter,  of  the  plaint   that    we    must   look,    in   order  to  see 
what  the  claim  really    amounts    to,    and    it   is    because   we   are 
constrained  to  find  on  the  facts  set   forth    in    the   plaint,    that   a 
partnership   must   be   inferred,     that    we   are    obliged    to    hold 
that    upon    these  facts   the  claim    is   beyond   time.     Accepting 
then  these  facts  for  this  purpose,    we  find  it  difficult  to  see    how 
plaintiff  could  have  claimed  exemption    from   the  ordinary   law. 
Obviously  in  view  of   her  emphatic  assertion   that    (despite  the 
facts  alleged  by  her)  there  was  no  partnership    between   her  hus- 
band   and   defendants,   she    could   not   possibly   have   produced 
evidence   to  show  that  there  was  a   partnership,   bub   that  there 
was  either  an  express   or   an  implied  term    of  the    partnership 
agreement  that  the  relationship  between   the   parties    would   not 
terminate  on  the  death  of  any  of  the  partners.     Had  there   been 
any    such     express   agreement,    we  may   take    it    for    granted 
that    plaintiff     would    most    certainly     have     relied     upon  it 
in   this    suit,   a3  it  would  have  secured  her  everything  that   she 
is    asking    for,     Mr.    Dawarka     Das   ard     his    learned     junior 
argue   that  in  any   event   an  implied  agreement    to  that  effect 
should    betj  presumed    from    the    fact,   that     the     partnership 
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did   not   terminate   on     the  death  of  Tela   Mai.     We  do  not 
know     exactly    what    occurred     on    the    death   of    Teln   Mai, 
but  even    if  we   assume    that  on   the  latter's    death,  the  old 
partnership  was  by  mutual  consent,   continued  between  Nathu 
Mai    and    defendants,    it    by    no     means    follows    that    there 
would  be    an    implied    agreement  that     the     partnership   was 
to   continue     when   one     of    the  partners   died     and     left    no 
male   representative   to   succeed   him.     In   other   words,   even  if 
there  was  an  implied  agreement  between    the   parties,  that  the 
son  of  a  partner  should  succeed  to  the  latter's  rights    on   his 
death,  no  implied  agreement  can,  from  that  fact,  be  inferred  that 
the  partnership  was  to  continue  even  if  a   partner  died   without 
leaving    any    male     represemtantive,   but    only    a    widow    to 
succeed  him.     Mr.   Kanshi   Ram,  who  replied   upon  this  point 
to  Mr.    Kirkpatrick,  laid  great  streps   on   the   fact  that   neither 
in  this  case  nor  in  the  previous   litigation    between   the  parties, 
did  defendants  assert  the    existence   of  any  partnership    between 
Nathu  Mai    and    defendants.     In   our  opinion,   this   argument 
is  beside  the    question.     It  is   quite  immaterial  for  the    present 
purpose  that  defendants   did  not  put  forward  the   plea  of   part- 
nership.    All  that    we  have  to   look  to,   is  the  allegation  in   the 
plaint,  and  if  the    only    inference  from  that   allegation   is   that 
a  partnership   existed,  we   must   decide  whether  upon   that   al- 
legation   the  plaintiff  is  entitled  to  a   relief  which  is   consistent 
with   that   allegation,  but  which  is  prima  facie  barred  by  efflux 
of  time.     In  other  suits,  not  now    before   us,  plaintiff  may  have 
proved  that   she  was  by   inheritance   entitled   to  succeed    to  her 
late  husband's  share  in  the  property.     If  she  has  been  successful 
in    these  cases,  she  can,  of   course,  execute  the  decrees   in    her 
favour.     But  with  those   cases   we  have   no   direct   concern,   so 
far  as   regards   this   preliminary    question    of   limitation.     This 
is  a  question  which  stands  in  limine,  and  if  it  is  decided  against 
plaintiff,  all   arguments    based  on   decisions    in   previous   cases 
must  necessarily  fail. 

The  next  point  urged,  in  connection  with  this  question  of 
limitation,  is  that  defendants  in  their  pleas  only  contended 
that  the  claim  to  the  moveable  property  was  barred,  and  that 
it  was  never  asserted  in  the  lower  Court  that  the  suit  was  time- 
barred  as  regards  the  immoveable  property.  It  is  quite  true 
flint  in  their  pleas  defendants  urged  the  limitation  question 
only  as  regards  the  moveables,  but  it  is  apparent  from  the 
judgment  of  the  District  Judge  that  the  plea  must  have  been 
extended  later  on,   so  as  to  cover  the   whole  of  the  property. 
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Bat  be  this  as  it  may,  it  is  incumbent  on  us  to  see  wherher  the 
claim  as  a  whole  or  in  part  is  within  time.  The  plaint  makes 
no  distinction  between  the  different  properties,  and  in  it  they 
are  all  described  as  belonging  to  the  dukan,  except  ench  as  were 
set  apart  for  charity.  But  even  as  regards  the  latter,  it  is 
clear  from  the  terms  of  the  plaint,  that  they  were  part  of  the 
assets  of  the  dukan.  Mr.  Dawarka  Das  has  bad  to  admit  that 
the  whole  of  the  properties  in  snit  were  acquired  by  Telu  Ram 
and  from  the  assets  of  his  business.  There  is  thus  no  dis- 
tinction to  be  drawn  between  the  various  assets  which  originally 
appertained  to  Teln  Ram.  Upon  the  views  which  we  take, 
the  whole  of  these  properties  formed  the  assets  of  the  firm,  and 
if  plaintiff's  allegations  in  her  plaint  are  correct,  her  snit  is 
for  account  in  respect  of  her  late  husband's  share  in  all  these 
properties.  If,  therefore,  her  claim  is  barred  in  respect  of  the 
moveable  part  of  the  property,  it  is  equally  barred  as  regards 
the  immoveables,  Sudar  Sunam  Maistri  v.  Xarasimhulu- 
ilaistri  (}).  The  whole  of  the  property  belonged  to  the  dukan 
(see  Kishore  Chand,  p.  35  "A."  1.  25,  whose  statement  stands  un- 
contradicted and  is  in  accordance  with  the  brief  statement  of 
the  claim  in  the  heading  to  the  plaint),  and  neither  in  the 
plaint  or  the  pleadings  or  the  evidence  is  there  any  support  for 
the  contention,  raised  for  the  first  time  before  us,  that  portions 
of  the  assets  of  the  "  partnership  "  were,  by  the  agreement 
of  the  parties,  withdrawn  from  the  partnership  (or  dukan) 
and  converted  into  land  or  houses  to  be  owned  by  the  parties 
not  as  partners  or  joint  owners  but  as  co-owners.  Mr.  Dawarka 
Das  admittedly  was  unable  to  point  to  any  evidence  in  snppoit 
of  this  theory,  but  he  asked  us  to  remind  the  case,  if 
necessary,  in  order  to  enable  his  client  to  supply  the  deficiency. 
We  could  not  see  our  way  to  acceding  to  this  request.  The  case 
has  already  been  very  protracted  'and  the  part:es  have  had 
the  fullest  opportunity  of  adducing  evidence  in  support  of 
their  respective  contentions.  It  is  too  late  now  to  ask  us  to 
allow  plaintiff  fuither  to  delay  the  decision  of  her  claim  and 
to  add  to  the  already  very  heavy  expenses  to  which  both 
parties  have  been  put,  by  remanding  the  case  for  inquiry 
upon  a  point  which  was  not  raised  in  the  Lower  Court,  which 
is  inconsistent  with  the  allegations  in  the  plaint,  and  which 
is  not  supported  by  an  iota  of  the  evidence  already  on  the 
file. 
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Mr.  Dawarka  Das'  next  contention  is,  that  even  if    the  claim 
for   a  general   account   is  barred,  the   suit  is   still    within  time 
in  respect   of   any   assets   of    the   dukan   that   may   have  been 
acquired    within  three  years    of  the  institution  of  the  suit.     For 
this  proposition  reliance   is    placed   upon    Merwanji     Hurmasji 
v.    Bustamji    (')    and    Sokkanadha    v.    Sokkanadha       (2).     With 
every   possible   deference,    we   find   ourselves   unable   to   agree 
with  these   Authorities,  and  we   prefer  the   views  expressed   by 
Candy,  J.   in   Bivett  Carnac  v.    Gocul  Das    (3).     It  is  difficult  to 
see   how   the    representative  of   a  deceased  partuer  can   sue  the 
surviving    partner   for   any   particular   asset  belonging   to    the 
late  partnership,   unless  he   sues  for  a  general    account,  and  in 
the    Madras    case  this  difficulty  is   realized,    the  learned  Judges 
conceding     that "    of   course  to    allow   such  a     claim"    (i.e,  for 
recovery    of   a    particular   asset)   "  to    be  maintained     without 
"  the  defendant  being   at  liberty    to  go  into    the  whole  accounts 
"  and,  if  possible,  defeat  the  plaintiff's    claim   by    showing   that 
"  the  net   balance  is   against   the  plaintiff,    would  be  unjust." 
But   why  shou'd  defendant  be  forced,    by  indirect   means,  to  go 
into  a  general  account    where,  owing   to  plaintiff's  own  default, 
it  is  no   longer  open  to    the  latter  to  claim    directly  the  taking  of 
such   accounts  ?    Furthermore,   when   is   this   process   to   end  ? 
Is  the  plaintiff  to  be  at  liberty   to   sue   on   every   occasion    when 
an    outstanding   debt    is    paid,    no     matter    how    many   years 
may  have  elapsed  since  the  dissolution  of  the  partnership  ? 

But  apart  from  these  objections,  we  cannot  see  how  plain- 
tiff can  possibly  claim  recovery  of  any  such  alleged  assets,  as 
from  the  plaint  it  is  clear  that  every  particle  of  the  property, 
of  which  she  claims  a  two-thirds  share,  either  formed  part  of 
the  assets  of  the  dukan  and  was  in  the  possession  of  the  share- 
holders, or  partners,  at  the  time  of  Nathu  Mai's  decease,  or  was 
subsequently  acquired  from  the  funds  of  the  dukan  as  they 
existed  at  that  time.  In  paragraph  12  it  is  distinctly  stated  that 
the  cause  of  action — and  it  is  to  be  noted,  that  only  one  cause  of 
action  is  referred  to — arose  on  the  16th  May  1900  when  defend- 
ants denied  the  right  of  plaintiff  to  her  late  husband's  share, 
and  there  is  no  suggestion  that  there  were  any  subsequent 
causes  of  action  that  accrued  from  time  to  time  as  various 
outstandings  were  realized  by  defendants.  It  is  hardly 
necessary  to  refer  to  Mr.  Dawaika  Dos' final  argument  upon 
this  question,  viz.,   that   Aiticle  106  of  the   Indian   Limitation 
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Act,  1877,  applies  merely  to  a  claim  for  a  share  of  the  profits 
of  a  dissolved  partnership  and  not  to  a  claim  for  a  share  in 
the  capital.  We  did  not  understand  this  contention  to  be 
seriously  pressed.  It  is,  of  course,  futile,  as  the  words  of  the 
article  are  "  for  an  account  and  share  of  the  profits  of  a 
"  dissolved  partnership  •"  in  other  words,  the  article  applies  to 
every  suit  in  which  the  plaintiff  claims  an  account  of  the 
general  partnership  property  and  his  share  in  the  same,  and 
its  profits.  A  late  partner  cannot  claim  specific  portions  of 
partnership  property  ;  he  must,  in  the  first  instance,  sue  for  an 
account,  and  it  is  only  when  the  accounts  have  been  gone  into 
and  settled,  that  the  shares  of  the  late  partners  can  be  dis- 
tributed between  them.  In  other  words,  "  as  lorg  as  the 
11  accounts  remain  unadjusted,  no  suit  by  a  partner  in  respect 
"  of  any  matter  involved  in  the  general  account  will  lie,  and, 
"  except  by  a  suit  for  an  account,  he  cannot  recover  his  share 
"  of  the  profits  or  of  the  assets"  (Cunningham  and  Shepherd's 
Indian  Contract  Act,  10th  edition,  p.  538). 

For  the  reasons  given,  then,  we  hold  that  the  present 
suit  is  barred  under  Article  106  of  the  Indian  Limitation  Act, 
and  must,  theiefore,  be  dismissed.  But,  as  explained  above, 
we  think  it  advisible  to  discuss  the  other  points  that  were 
argued  before  us  and  to  give  our  finding  upon  them. 

The  next  question  then  is,  whether  Nathu  Mai,  the  late 
husband  of  plaintiff,  was  at  the  time  of  his  death,  joint  with 
defendants  io  family  relationships,  or  in  property,  or  in  both,  or 
in  neither.  For  the  purpose  of  determining  whether  the  suit 
was  barred  by  limitation,  we  assumed  that  the  plaintiff's 
allegations  in  her  plaint  were  correct,  and  we  deduced  from 
those  allegations  the  conclusion  that  Nathu  Mai  and  defendants 
were  partners  up  to  the  date  of  the  former's  death.  But  this 
was  in  connection  merely  with  the  limitation  question,  and  if 
it  be  held  that  there  was  in  fact  no  partnership  of  the  ordinary 
kind  between  these  persons,  the  question  then  arises,  whether 
they  were  members  of  a  joint  Hindu  family,  and  as  such 
enjoying  jointly  the  property  of  the  family.  Defendant* 
contend  that  their  father,  Mulan  MaJ,  and  his  two  brothers, 
Telu  Mai  and  Xarain  Das,  formed  from  the  very  outset  a  joint 
Hmdu  family  in  every  sense  of  the  term;  that  Karain  Das 
separated  from  the  family  about  1860  (Sambat  1917)  and  was 
given  his  share  of  the  property  ;  that  Telu  Mai  and  Mulan  Mai 
continued  joint,  and  so  did  their  respective  sons  (Nathu  Mai 
and  defendants) ;  that  there  was  an  attempt  made  in  1876  to 
re-unite  Narain  Das'  son,  Tulsi  Earn,  but  that  in  1893  the  latter 
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was  given  a  shar9  in  the  property  and  entirely  separated  off  ; 
that  the  whole  of  the  property  in  suit  belonged  to  the  joint 
family  as  represented  by  Nathu  Mai  and  defendants;  and  that 
on  the  death  of  Natha  Mai,  the  latter  were  entitled  to 
succeed,  by  right  of  survivorship,  to  the  whole  property,  plain- 
tiff, as  the  deceased's  widow,  being  entitled  merely  to  fit  and 
proper  maintenance. 

It  is  now  conceded  by  plaintiff  that  if  Nathu  Mai  and 
defendants  were  members  of  a  joint  family  and  held  the 
property  jointly,  she  has  no  right  to  a  share  in  it.  Defendants' 
allegations  are,  however,  hotly  contested  and  the  counter- 
allegation,— that  it  was  Telu  Mai  who  alone  and  without  any 
material  assistance  from  any  family  property  acquired  the 
Ferozepoie  dukan  and  all  its  valuable  assets— has  been  put 
forward  and  argued  with  great  dialectic  skill  and  subtle 
ingenuity  by  plaintiff's  learned  pleader.  It  remains  for  us 
now  to  decide  which  of  the  two  allegation  is  heme  out  by  the 
evidence  on  the  record.  The  District  Judge  has,  in  his 
judgment,  discussed  this  difficult  question  very  lucidly  and  in 
great  detail,  and  after  careful  consideration  of  all  the  facts 
and  arguments,  has  arrived  at  the  conclusion  that  the  family 
was  joint  originally,  and  that  Telu  Mai,  Mulan  Mai,  Nathu  Mai 
and  defendants  were,  when  alive,  members  of  that  joint  family 
and  held  the  property  (which  had  been  acquired  mainly  through 
the  extraordinary  abilities  of  Telu  Mai,  but  yet  in  the  first 
instance  from  ancestral  funds)  as  members  of  such  family.  The 
reasons  which  led  the  learned  Judge  to  these  conclusions  will 
be  found  briefly,  but  clearly  summarised  at  page  157  of 
book  "A." 

At  the  hearing  before  us  Mr.  Dawarka  Das  and  Mr. 
Kirkpatrick  left  no  stone  unturned  in  their  efforts  to  show,  the 
former  that  the  District  Judge's  finding  on  this  issue 
was  erroneous,  the  latter  that  it  was  correct.  Learned  counsel 
took  us  through  a  mass  of  evidence,  oral  and  documentary,  in 
support  of  their  respective  arguments,  and  it  may  be  possible 
that  in  this  judgment  we  have,  owing  to  this  deluge  of  detail, 
overlooked  some  small  point  or  other.  Wo  believe,  however, 
that  we  are  now  thoroughly  conversant  with  all  the  important 
facts  and  we  have  endeavoured  to  do  full  justice  to  every 
argument  addressed  to  us  and  to  neglect  no  fact  or  point  of  any 
material  value.  As  a  result  of  our  labours,  'we  have  arrived 
at  the  same  conclusions  as  the  District  Judge,  whose  findiug 
upon  this  issue  is,  in  our  opinion,  entirely  justified  by  the 
evidence. and  by. the  probabilities  of  the  oase. 


19lo.]  CIVIL  JUDGMENTS— No.  97.  gQj 


The  parties  are  of  the  Khatri   cast",   residents  in     a   town, 
in  no  sense  agriculturists,   as  such,  the  three  brothers,  Telu  Mai, 
Mulan  Mai  and  NWain    Das,  would,  presumably,  be    members  of 
a  joint  Hindu  family.    In  addition  to  the   above-mentioned   facts, 
we   have   it   established   that   the    brothers     had   an     ancestral 
home  in  the  small  town  of  Bilaulpur,  in  the   Ludhiana     District, 
and     that  in  that   town    there   was  a    house   and  some    other 
property   belonging    to   the    family.     It   would   seem   that   this 
Bilaulpur  property  has  never  been  divided  off  between   the   three 
branches,— probably  because  of  its  small  comparative   value-- and 
is  still  joint.     Tuki  Ram  (whose   evidence  on  all    such   questions 
is  particularly  valuable,  not  only    because    he    is    to    all   intents 
and  purposes    thereU  plaintiff  in  the  case,  but   also     because    at 
the  date  of  the  trial  he  was   the  only    male     surviving     member 
of  the  family,  who  could  speak  from    actual     knowledge   of   the 
facts)  admits  that  he  had  heard  that  the   family   came  originally 
from  Bilaulpur,  and  adds,  "  we  used  to   live    in  Bilaulpur  in  our 
"  ancestral  house.     It  is  still  in    existence.     I    know     tl.eie   is   a 
M  hoase   and  some   shops.     I   do    not    know    how    many  of    the 
"latter."     It  is  true  that,  he  adds  that  he    does  not  know  whether 
that  property  is  still  joint,  but    as    no  one     has    ever    suggested 
that  that  was  divided,  we    may    fairly     assume    that   it  retains 
its  original  character,  especially  as  the  defendant,  Kishore  Chand, 
had   already     sworn    that    it    was   still   joint    (p.    26    "  A  "). 
Tulsi  Ram,  with  this   positive   assertion   before     him,     was   not 
prepared    to    deny     the     faot.     In     the   circumstances    it  may, 
we  think,  be    taken   as  proved   that   the   three     brothers   were 
members   of   a  joint    family,    and    that     this    family    had     a 
nucleus   of   ancestral    property     in      Bilaulpur     consisting     of 
a    house  and  certain  shops,  which   even   to   this   day    are  the 
joint  property  of  the  family.     In    further    corroboration   of   this 
fact  we  have  the  evidence  of  Sri  Dhar   (P.  W.  13),  the  plaintiff's 
m'ightar,  who  states  that    his   owq   family    comes    from   Bilaul- 
pur, and  that  "  Telu   Mai's  ancestors   used  to  live  in  the   same 
"  muhilla   as  my  ancestors."     We  do  not  understand   that   it    is 
now  denied  that  the  family  was  originally  ] joint    and     resided  at 
Bilaulpur.     But  if  further  evidence   on  this   point    is     needed, 
we  would  only  point  out  that  Telu   Mai     in  the     year   1850  de- 
scribes himself   as  a   resident  of  the  place  (Exhibit  D.    X.)     and 
that  Narain  Das   was*   admittedly  married     then   {see     eviderre 
of  Mussammat  Sahib  Devi,  P.  W.  91,  p.  107  "A",  1.   21). 

We  sta't,  then,  with  this  established   fact  that   this  Khatri 

family  used  to  live  as  an   ordinary   joint    Hindu   family   in   an 

ancestral  house  at  Bilaulpur,  and  that  there  was  in  additioc   to 
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the  ancestral  house,  certain  other  property  belonging  to 
the  family  in  that  place.  As  to  the  nature  and  valne  of  this 
other  property,  we  are  rather  in  the  dark.  Kislore  Chand  and 
Tulsi  Ram  both  refer  to  it  as  consisting  of  certain  shops, 
bat  there  can  be  little  doubt  that  whatever  it  was,  it  was  of  no 
great  value.  Defendants  prcdnced  certain  documents  (Exhibits 
D.  IV  B.;  D.  IV  0.  D.  IV.  A.  ;  D.  IV  C.  and  D,  IV.  E.)  which 
purport  to  be  leases,  of  certain  shops  in  Bilaulpnr  executed  by 
Telu  Mai  and  other  members  of  the  family.  None  of  these  leases 
have  been  proved  in  the  ordinary  way,  and  the  District  Judge 
quite  rightly  held  that  all  except  D.  IV.  B.  were  inadmissible 
in  evidence.  As  to  Exhibit  D.  IV,  B.  he  held  that  it  could  be 
admitted,  inasmuch  as  it  W8S  a  document  more  than  30  years 
old  and  had  been  produced  from  tLe  custcdy  of  the  persons  in 
whose  possession  it  would  naturally  be  (section  90  of  the  Indian 
Evidence  Act).  Mr.  Dawaika  Das  argued  at  some  length  upon 
his  point,  and  we  confers  there  was  considerable  firce  in  his 
contention  that  the  Court  should  not,  in  the  absence  of  any 
proof,  accept  a  document  as  undoubtedly  genuine  and  beyond 
reproach,  simply  because  of  its  alleged  age.  We  need  not, 
however,  enter  into  a  discussion  of  this  question,  as  we  are 
fully  satisfied  aliunde  that  the  family  was  originally  ioint,  bad 
joint  property  at  Bilaulpnr,  and  for  aught  we  know,  to  the 
contrary,  remained  joint  qua  that  property  up  to  the  date  of 
suit. 

The  next  stage  in  the  case  is  the  move  to  Ferozepore  and 
the  starting  of  business  there.  Plaintiff's  case  is  that  Tela 
Mai  alone  set  up  this  business,  and  that  he  started  (as  Dick 
Whittington  of  old)  without  any  capital,  but,  by  his  singular 
abilities,  gradually  built  up  the  highly  successful  firm  of  Telu 
Mal-NathujMal.  That  Telu  Mai  was  the  genius  of  the  family, 
and  that  it  was  due  to  his  wonderful  business  capacity  that 
the  Ferozepore  shop  rose  to  its  present  position,  is  abundantly  ' 
proved  by  the  facts  on  the  record.  Bat  defendants,  while  in  no- 
wise controverting  these  facts,  are  folly  justified  in  asserting 
that  there  is  no  evidence  whatever  in  support  of  the  assertion  in 
the  plaint  that  Telu  Mai  alone  went  to  Ferozepore  in  the  first 
instance,  and  that  he  arrived  there  without  an  anna  in  his  pockets 
drawn  from  the  ancestral  funds.  On  the  contrary,  there  is  evi- 
dence o  the  record  to  show  that  from  a  very  early  date  one  or 
other  of  his  brothers'  was  working  with  him  at  Ferozepore  and 
that  at  times  the  shop  at  Ferozepore  was  worked  by  all  three, 
efore  referring  to  this  evidence,  we  may  here   observe,   en  j>as- 
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sant,  that  Tulsi  Ram  admitted  that  the  statements  in  paragraphs 
2  and  3  of  the  plaint,  which  relates  to  the  starting  of  the  Feroze- 
pore  6hop  and  -which  were  made  npon  his  authority,  are  incorrect, 
and  that  he  had  no  knowledge  as  to  when  Telu  Mai,  Narain 
Das  or  Malan  Mai  first  arrived  at  Ferozepore.  We  do  not  lay 
any  great  stress  on  this  admission  as  a  point  in  favour  of  de- 
fendants' story.  We  refer  to  it  merely  for  the  purpose  of  shew- 
ing that  the  allegations  in  the  plaint  are,  prima  facie,  open  to 
doubt  npon  this  point.  And  against  tbeso  assertions  in  the 
plaint  we  have  the  statements  made  by  Tulsi  Ram  on  the  4th 
July  1900  before  the  Revenue  authorities  to  the  effect  that  the 
Ferozepore  business  was  built  up  by  Telu  Mai,  Mulan  Mai  and 
Narain  Das  jointly  (vide  mutation  proceedings  after  the  death 
of  Nathu  Mai,  not  printed).  To  a  similar  effect  was  the  state- 
ment made  by  Nathu  Mai,  plaintiff's  deceased  husband,  in  the 
case  of  Kishore  Chand,  etc.,  versus  Lehna  Singh  in  the  Court  of 
Pandit  Harkishen  Das,  Mansif.  In  that  case  the  deceased  swore 
that  during  the  lifetime  of  Lala  l'elu  Mai,  Lala  Telu  Mai  and  my- 
s  elf  weie  propiietors.  Kanthi  Ram  and  Kitbore  Chand  also 
have  had  a  share  init    from  the  very    first  (book  "B",  p.  115). 

As    we   shall   now     have    to  make  frequent  references  to  the 

account  books  produced  by  defendants  in  this  case,  we  may,  before 

proceeding,  dispose  of  the  objection  that  certain  of  these    books  are 

not  genuine.     It  is  admitted  that  no   exception  can  be    taken    to 

the  books  which  date  from  Sambat  1914     onwards,  but  a  violent 

attack  was  made  in    the   Court    below   and   also   in    this  Court 

upon  the  books  of  prior  date.     It  is  quite    tine   that  these  latter 

were  produced  at  a  late  stage    in   the    case,    but  this    fact  has 

been   explained  by    defendant     Kishore    Chand.      The    District 

Judge  has   accepted  the  explanation  as  satisfactory  and  we  see  no 

reason  to  differ.     In  a  large  business  establishment,  such  as   that 

of  the  Telu  Mal-Nathu  Mai  concern,  it  is  matter  for  ro  surprise 

that  old  account  books,  relating  to  events    which  occurred  50  or 

GO  years  ago,  should  be  lost  sight  of.  Indeed,  most  of  such  books 

wonld    in     the     ordinary     course     of     things,  be     destroyed, 

though      it     is,      at      the      same     time    quite      natural     that 

some  of   them    escape      destruction     owing     to     the    fact   that 

they    were    stowed    away   in    cdd     corners.     But      that       the 

books  produced  before  us    are,    as    a   whole,    perfectly   genuine, 

is  we  consider  fully  established.     In  the    Srst    place   there   are 

entries  in  the    tombu    baltis   of    1905 — 1907    (and    these    are  the 

books  most  strenuously  attacked)    which  Tul6i   Ram   admits  to 

be  in  the  hand-writing  of  Telu  Mai  himself  (see  book  "  A",  p.  49, 

II.   19-42).    In    tke   next   place,   we  find  the  books    of  the  firm 
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Naurang   Rai-Bishen    Dial,     corroborating     the     books    of     the 
Tela  Mai    shop   in  certain     matters,    which   relate     to   the   yea* 
Sambat  1910— (see  book  "  A  ",  p.  97  and  of   book  "  C",  p.  539,    in 
both  accounts    there   is   a   balance   of    Rs.  419-1-3).     We  cannot 
believe  that  the  defendants   have  not   only  fabricated    books  be- 
longing    to    Tela     Mal-Nathu     Mai,     bat     have    also      farther 
fabricated  books  of  a   third  party.     In   addition  to  this    we   may 
add  that  we    can  see   nothing   in   the  appearance   of   the    books 
themselves  to  raise  suspicion  as  to  their  genuineness  as   a    whole. 
We  pointed  this  out  to  Mr.   Dawarka  Das,  bat  at   the   same   time 
we  told  him  that  it  would    still  be    open   to   him   to  show  if   he 
could,    that   particular   entries   were  open    to     suspicion.     And 
here  we  may  remark  that   with   one    possible   exception,   he   has 
not  been   able  to   satisfy    as  that   the   books   are   not   in   every 
respect  trustworthy.     We  do  not    say  that   even   as   regards   the 
one  entry  in  question,  we    feel   justified   in   accusing  the   defend- 
ants   of  fabrication.     With  this   entry    wo    shall   deal   later   on, 
and  we  need  here   say  no  more   than   that  while  it   is   in   some 
respects  a   curious    one,  we  are   far  from   stamping  it   as   false. 
We  hold   then,    that  the   account  books  produced  by  defendants 
(which,    we     may    note,     are     continuous    and     carry    on    the 
accounts    from  year   to  year)  are  genuine,  and  that  we  can    rely 
upon  them.     With   these   preliminary    remarks    we  proceed    to 
deal  with  the   general   question.    There   is,  to   our   minds,   con- 
vincing   evidence   that     the     shop      at      Ferozeporo      did     not 
belong      exclusively      to     Telu      Mai.        As    already     shown, 
there     is    nothing   to    support   the     plaintiffs     allegation    that 
this    shop     was      started     by     Telu    Mai     independently    of 
assistance   from  his  brothers    or  from  the    joint   ancestral  funds. 
No  one  is  able  to   say  with  any   approach   to   definiteness  when 
this  shop  started,  but  from  the  tombu  bahis,  which  the  defendants 
have   produced,   it  is     clear    that  it   was   doing  business  in  the 
Sambat  year    19^5  and    onwards,   and  from    the    entiies    then 
made     it     would     appear     that      the     shop     was     known   as 
Telu  Mal-Narain   Das.     The   first   entry   we  have  in  the     tombu 
buhi  of    Sambat   1905  relates  to  the    receipt    of      money  for 
the  sale   of   a   house    to   Telu  Mal-Narain  Das    and  Tulsi    Ram 
(p.    49  "  A",   1.    19)   admits   that  this   entry   is    in   the     band- 
writing   of  Telu  Mai.     Then  in  Sambat  1907  we  have   the  receipt 
(Exhibit  D.   -Z)   executed  by     Kara     and   Kura   in    favour   of 
Telu  Mal-Narain  Das     and    Mulan    Mai      ("  B :*,  p.   176).    This 
is  the  document  to  which   wo  have    referred  above  as  being, 
in  some  respects  open  to   a   certain  amount   of     suspicion.     Per 
W  it  does  seem  to  be    a    curious  document    and  its  recitals  are 


1910.]  CIVIL    JUDGMENTS— No.    97.  3O5 

undoubtedly  extraordinary.  But  it  must  be  remembered 
that  accounts  in  those  days  "were  kept  rather  differently,  and 
in  favour  of  the  genuineness  of  this  entry,  we  have  the  fact 
that  there  is  a  corresponding  entry  in  the  rokar  bahi  of  the 
years  1907-1 P09,  which  will  be  found  at  p.  731  of  book  "  C." 
Upon  the  whole,  we  agree  with  the  District  Jndge  that  this 
receipt  is  genuine,  and  that  it  shows  very  clearly  that  so  early 
as  iu  the  Sambat  year  1907,  the  three  brothers  were  jointly  in- 
terested in  the  B^erozepore  business.  That  the  6rm  at  Feroze- 
pore  was  doing  business  so  early  as  Sambat  1910  in  the  name  of 
Telu  Mal-Narain  Das  ie  further  borne  out  by  the  books  of  the 
firm  Naurang  Rai-Bishan  Dial.  The  books  of  the  latter 
firm  were  produced  by  the  witness  Dharm  Sukh,  and  from 
these  books  it  is  shewn  that  there  was  a  Khata  in  the  names 
of  Telu  Mal-Narain'Das  (with  Khata  bahi)  from  the  Sambat 
years  19l0-1914-(see  "  A."  p.  97). 

Then  in  Sambat  1911  we  have  a  balance  in  the  rolcar 
bahi  in  the  name  of  Telu  Mal-Narain  Das  ("0  "  p.  2)  and  in 
the  "  ganesh "  (or  dedication)  of  the  roznamcha  of  Sambat 
19)1-1916  the  shop  is  described  as  that  of  "Telu  Mal- 
Narain  Das." 

In  January  185.5  a  certain  house  was  purchased  from  one 
Gurea  Singh  and  there  is  on  the  back  of  the  sale-deed  in  fav- 
our of  the  latter  an  endorsement  to  the  effect  that  the 
property  had  been  transferred  for  value  received  to  Telu 
Mal-Narain  Das,"  ("  B."  p.  178).  This  deed  and  its  endorse- 
ment are  valuable  for  two  purposes.  In  the  first  place  they 
show  that  property  in  Ferozepore  was  so  long  ago  as  in  1854 
bought  in  the  names  of  Telu  Mai  and  his  brother,  and  in  the 
second  place  they  serve  to  discount  the  value  of  the  earlier 
deed  of  the  17th  March  1850  ("  B"  p.  175)  as  evidence  in 
favour  of  Telu  Mai  being  the  sole  owner  of  the  Ferozepore 
property.  In  1850  Telu  Mai  is  said  to  have  purchased  in  his 
own  name  a  certain  piece  of  property  from  one  Mussammat 
Diyan.  It  will  be  seen  that  this  property  was  at  the  time  bounded 
on  the  west  by  property  belonging  to  Kalandar  Bakhsh  and  on 
the  south  by  certain  shopy  belonging  to  Telu  Mai.  In  all 
probability  the  property  purchased  by  Telu  Mal-Narain  Das 
from  Gursa  Singh  (who  bought  in  turn  from  Kalandar  Bakhsh) 
was  the  sarai  which  in  1850  was  described  as  being  the 
western  boundary  of  the  property  then  purchased  by  Telu  Mai 
from  Mussammat  Diyan.  We  now  come  to  certain  documentary 
evidence  which  in  our  opinion,  tells  strongly,  if  not  indeed 
conclusively  in  favour  of  defendants'  contention. 
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Exhibit  D.XII  ("  B  "  p.  185)  is  a  registered  <leed  of  sale 
relating  to  a  house  and  dated  tbe  12th  November  1855, 
executed  by  F«kir  Sayad  Shab  Nawaz-ad-Din  in  favour  of 
Telo  Mal-Narain  Das  and  Mulan  Mai.  This  house  was  bought 
for  tbe  purposes  of  a  residence  for  all  members  of  the  family 
and  it  is  not  denied  tbat  Telu  Mai  and  tbe  other  members  of 
the  family,  including  Mulan  Mai,  his  wife  and  bis  children 
and  also  Nathu  Mai  and  bis  wife  used  to  live  in  it.  The 
amount  expended  on  tbe  the  purchase  of  this  haveli  was  duly 
entered  in  tbe  Kharch  Khata  of  the  shop,  (see  "  C"  p.  383). 
A  large  sum,  about  Rs.  6,000  was  subsequently  expended  in 
enlarging  aud  repairing  this  haieli  and  this  amount  was 
also  entered  in  that  Khata  ("C"  p.  387).  It  has  been  asserted 
by  counsel  for  respondents  and  not  denied  by  counsel  for  ap- 
pellants, that  when  Mulan  Mai  retired  from  tbe  Bilanlpur 
business  in  Samlat  1923,  he  and  his  bianch  lived  in  this 
haveli  with  Telu  Mal-Natbu  Mai  and  the  other  members  of 
the  family,  including  the  old  mother  who  ended  her  days  in 
Ferozepore.  Next  we  have  Exhibit  D  ii  A  (p.  188  "  B.  "). 
This  deed,  which  is  dated  the  4th  August  1856,  relates  to 
the  purchase  of  certain  land  in  Mauza  Bhagel  Singh  Wala. 
It  will  be  noticed  that  the  deed  of  sale  is  in  favour  of  Telu 
Mai  alone,  and  from  its  terms  one  would  infer  that  he  was 
the  sole  purchaser  of  the  land.  As  we  have  already  bad 
occasion  to  remark,  Telu  Mai  was  the  genius  of  tbe  family  and 
it  was  unquestionably  due  to  his  wonderful  natural  abilities  tbat 
tbe  family  succeeded  as  they  did.  At  times  he  would  seem 
to  have  presumed  on  this  fact,  but  the  other  members, 
especially  Mulan  Mai,  would  on  the  other  ;hand  appear  to  have 
kept  a  jealous  eye  on  his  actions.  In  the  present  case, 
after  securing  a  deed  of  sale  in  his  own  name  he  was  subse- 
quently compelled  to  admit,  that  in  this  purchase  he  and  his  two 
brothers  were  equally  interested  and  had  equal  shares- 
According  to  the  endorsement  made  ou  the  back  of  this 
deed  ("  B  "  p.  189),  Telu  Mai  concedes  that  "  we  all  three 
"  brothers  have  equal  shares  in  this  village.  Tbe  consideration 
"  for  the  deed,  regarding  the  village,  was  paid  out  of  the 
"  fund  relating  to  the  shop.  Telu  Mai  has  no  exclusive  right. 
"  As  Narain  Das  could  not  go  to  court,  the  deed  was  drawn 
"  in  my  favour.  The  village  has  been  purchased  with  the 
"shop  income.  This  village  certainly  belongs. to  Mulan 
"  Mai  and  Narain  Das  also."  Mulan  Mai  at  this  time  was 
doing  business  at  Bilanlpur  aud  hence  the  reference  only  to 
the  inability  of  Narain  Das  to  attend  to  the  execution,  etc.,  of 
the  deed.     This  village    was    purchased  for  a  ^sum  of    Rs.  340, 
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and   that   item    will    be   found    duly    debited    to     the    Kharch 
Khata  at  page  384-5  of  "  C." 

This  document,  with  its   endorsement,  is  obviously  a   strong 
piece   of   evidenco   in    favour  of   defendants'    contention.     It   is 
not,    and  clearly   could  not    be,  contended   that  the   endorsement 
was   a   forgery,     and     the    only    explanation    which   plaintiff's 
counsel    has    to   offer   is    that   the   endorsement    was  made  by 
Telu  Mai    at  a  later  stage.     This  was   one  of   the   documents    of 
which  Lata   Jugal    Kishore,  Sub  Judge,  took    possession  on   the 
2ud  June  1900,  and  at  that  time  it  certainly  came  to  the    know- 
ledge of  Tulsi  Ram  There  is  no  suggestion,    therefore,  that  it  has 
boen  fabricated  for  the   purposes  of  the    present    case.     But  the 
argument   for  plaintiff   is  that   Tela    Mai   for  his    own   purposes 
made   the  endorsement  at    some  later   stage  in  the  proceedings 
than   1856.     We  confess    we  are   at  a   loss  to  follow  this   argu- 
ment.     Telu   Mai  in   after     years   certainly    did    his   best     to 
make  out  that  he  alone  was  the   founder  of  this  business,  and  in 
many  ways  he  was  right   in   so  asserting.     In   point  of  fact,  in 
1889  he  actually  informed  the  Revenue  authorities  that  it  was  he 
alone  who   purchased  this  Baghel    Singh    Wala   village,    (p.  108 
"  A  '   1.  1-4).      It  is  hardly  likely,  therefore,    that  he  would  have 
made  this    endorsement    on  the   deed  at    a  time  when    he    was 
contrary  to  its   terms,  asserting  that  he  was    the  sole    purchaser 
of  the  village.     With  these    subsequent    assertions   of   Telu  Mai 
we   shall  havs  to  deal  presently,  and  in  the  piesent  connection  we 
need   say  no  more  than  that  the  endorsement  which  presumably 
was  made  at    or  about   the    time    of    the    purchase,   shows  very 
plainly   that    the   village    was   purchased   out   of   the    funds    of 
the  "  shop  "  and  that   this    shop    was    recognised    hs     belonging 
to  the  then    joint  family   of  Telu  Mai,  Mulan    Mai   and    Narain 
Das. 

The  facts  above  stated  aro  good  evidence  lhat  the  shop 
in  question  was  a  joint  concern.  Mulan  Mai,  as  we  know,  was 
during  most  of  this  time 'managing  a  shop  at  the  ancestral 
home  and  we  shall  presently  have  to  deal  with  the  question 
whether  that  shop  was  a  mere  branch  of  the  Ferozepore 
concern  or  an  independent  business.  But  Narain  Das  was 
at  Ferozepore  and  admittedly  engaged  iu  the  Ferozepore  shop. 
Plaintiff's  contention  is,  that  he  was  a  mere  employe  and  not 
a  partner  iu  the  shop.  This  contention  is  in  our  opinion, 
proved  to  be  erroneous  from  what  we  have  already  stated. 
It  is,  to  our  minds,  clearly  established  that  from  a  very 
early  date  the  Ferozepore  shop  bore  the  name  of  Telu  Mal- 
Narain     Das,     and   we  cannot  believe     that  this     would  have 
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been  the  case  had  Narain  Das  been  a  servant  or  even  a  mere 
manager  of  the  concern.  There  is  a  vast  amount  of  evidence 
to  the  contrary,  apart  from  the  facts  already  referred  to. 
For  instance,  Tulsi  Ram  admits  ("  A  "  p.  491.  9)  that  as  far  as 
he  can  gather  from  the  books,  the  name  of  "  Narain  Das-Telu 
"  Mai  dates  from  Phagan  Sudill,  Sambat  1911,  and  this  was 
"  the  original  name  of  the  firm."  He  further  admits  (p.  92  "A" 
"  1.  22),  "  Between  1914-1917  my  father,  Narain  Das  was 
"  joint,  I  believe  *  *  *  *  I  have  no  doubts  in  the  matter 
"  after  seeing   the  books." 

Then  we  have  the  fact  that  Narain  Das  had  a  joint  khata 
with  the  infant  son  of  Telu  Mai,  Daulat  Rai,  (p.  57  "  A  " 
1.  23). 

Again,  it  is  abundantly  clear  from  the  correspondence  that 
passed  between  Telu  Mai  and  Mnlan  Mai  thai  Narain  Das 
was  intimately  connected  with  the  former  in  all  business  and 
family  transactions  (see  especially  pp.  33,  35  and  64  of  "  B  "). 
Furthermore,  we  have  the  bond  executed  in  favour  of  Telu 
Mal-Narain  Das  by  one  ChuharMal,  Bhabra,  on  Magh  Sudi, 
Sambat  1907,  to  which  a  reference  will  be  found  at  page  696 
of  "  0."  In  addition  to  all  this,  we  have  the  entrios  in  the  bahis 
produced  by  the  witness  Dharm  Sukh  (p.  97  "A")  and  the 
evidence  of  plaintiff's  own  witness,  Dula  Mai  (p  110  "A")  who 
states  that  when  he  first  knew  the  shop,  it  was  known  as  "  Telu 
Mal-Narain  Das."  He  is  an  old  man  of  about  70  years  of  age 
and  presumably  not  unfavourably  disposed  towards  the  plaiutilfs. 

In  view  of  all  these  facts  we  have  no  doubt  that  the  shop 
at  JEerozenore  up  to  Sambat  1917  was  the  joint  property  of  the 
three  brothers.  Ihat  there  are  arguments  to  the  contrary  we 
fully  admit  aud  with  thes.)  armaments  wo  shall  deal  presently, 
but  we  may  at  once  anticipate  matters,  by  saying  that  after 
giving  every  weight  to  them,  we  see  no  reason  to  doubt  the 
correctness  of  the  District  Judge's  finding  to  the  effect  that  up 
to  the  date  when  N.train  Dis  was  separated  off  (i.e.  in  Sambat 
1917)  the  family  was  joint  ia  every  sense  of  the  term.  Telu  Mai 
was  not  only  a  strong  man  and  a  man  of  great  business 
aptitude,  he  was  also  a  man  who  appears  to  have  been  devoted 
to  his  family  and  ready  at  any  cost  to  keep  that  family  cornp  ict. 
But  unfortunately  for  him,  his  younger  brother,  Narain  Has,  was 
(to  use  his  own  wordh)  "a  fool."  From  the  correspondence  on  the 
record  it  is  quite  clear,  that  despite  all  his  endeavours  Telu  Mai 
found   it  impossible   to   carry  on   business  with  Narain  Das.     In 
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his    letters    to    Mnlan    Mai,    he    very    pathetically    remarks, 
"  Narain  Das   is  now-a-days  doing  no  work.     He   keeps   sitting 
"  idle.     We  are  not  in  a  position  to  ask  bim  to   do    any  business. 
"  We     are    undergoing   troubles    on    account    of    Narain    Das. 
"  *  *  *  *  Narain  Das  is  dealing  with  us  so  barsbly  as  if  be  has  got 
"  a  spade  in  his  bands  and  is  doing  just  as  a  river  does  in  waBhing 
"  away  lands-     It  appears  to  us  that  he  would  make  us  beggars. 
"Let    God's  will  prevail.     We  are  powerless."     This   letter  was 
written  in  Sambat  1915  and  it  is  common  ground  that   sometime 
prior    to  tbis  Telu  Mai  had  allowed  Narain  Das  to  set  up   a  shop 
of   his  own  (known  as   Ditta    Mal-Narain    Das)    in    Ferozepore. 
This   letter  makes  it  clear  that  Narain  Das  had  not    been    giving 
satisfaction   to  Telu  Mai,  and  it  is  admitted  tbat  in  Sambat  1917 
matters  came  to  a  crisis   and   that  Narain  Das   from  that   date 
severed  his    connection  with  the  shop  of  Telu  Mai.    The  question, 
however,  is    whether    when    Narain    Das   left   the  shop,    he  left 
it   merely    as   a    dismissed    employe   or   as    a   member    of  the 
joint    family,  receiving  before  his  departure  bis  full  share  in   the 
joint  family,    property.     Plaintiff's     allegation    is  that    he   was 
more   or  less  summarily  dismissed,  but,  tbat  as  he  happened  to  be 
a  brother  of    the   owner    of    the  shop,  he  received  a    "  bonus." 
Obviously  the  terms    of  the  letter  to   which    we   have  referred 
would  not  appear  to  countenance  this   view,    for   if    Narain  Das 
was  merely  a  Bervant,  (though  also  a  brother),  it   is    strange   to 
find  Telu  Mul  deploring  the    fact   that    he   can    do    nothing   to 
counteract  the   evil  effects  of  Narain    Das'    idleness.     But    the 
final  aDd  conclusive  answer  to  the  argument  is    to   be   found    in 
the  entry  made  by  Telu  Mai  when  Narain  Das    was   eventually 
separated  off.    This  entry  will  be  found  at  page  57  of  book  "  C." 
It  seems  to  us  impossible  to  argue  in  face  of  this  entry  read  with 
the  entry  at  page  58  of  book  "  C.  "  that  Telu  Mai    was   ridding 
himself  merely  of  an    employe  who    had    proved   of    no   use   to 
him.     If  this  was  the  state  of  affairs,  what  necessity   was    there 
to  provide  that  Narain  Das  should  in  future  have  no  right  to  the 
other  property  of  the  "  shop."     And  even    more   important,  why 
should  Telu  Mai   in   the   subsequent   entry  (at    page  58  "  0.  ") 
have  been  careful  to  state  that   the    three    remaining    shares    in 
the  property  would  be  kept    by    bim    in    trust   for  (\)    himself 
(2)    the    mother;  and    (3)     Mulan    Mai,    his   brother.    In    our 
opinion,  these  two  entries,  read  with  the  other  evidence  in  the  case 
render   it   clearly  and    conclusively   proved  that  the  family  was 
originally  joint  in  all  respects  and  that   after    the   separation  of 
Narain  Das,  the  other  members    remained   joint   and  undivided. 
As  an  answer  to  all  this  Mr.  Dwarka  Das  contends  that    Narain 
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Das   could  not  have  been  a  member  of  a  joint   family    inasmuch 
as   if  be    bad    been    such,    his   share  in    ihe    property  would 
have  exceeded  Rs.  10,000  in  value,   and    he  has    referred   uh   to 
certain  passages  in  the  evidence  of    Tnlsi    Ram  and    of  Kishore 
Chand  which  tend  to  show  that  Rs.    10.U00    did    not   in    reality 
represent  anything  like  one- fourth  of  the  value  of   the    property 
in  Sambat  1917.     Tulsi  Ram  has    given    it   as    his   opinion   that 
this  property  was  at  that   time   worth    between    Rs.  70,000  and 
80,000,  and  it  is  quite  obvious  that  tbe  Jchata  upon  the    basis    of 
which  the  partition  of  Sambat  1917  was  made,  did    not    include 
valuable  assets  of  the  "  firm,"  or  the  principal  monies    of  which 
the     firm     was     possessed.     Tbe    evidence     of   Kishore    Chand 
(p.  55  1.  21  of  Bk.  "  A.")    is   clear  upon  this  point  and  so  too  is 
the  khita  itself  (pages  24,  25  of  Book  "  C")     It   may  therefore 
be  conceded  that  in  actual  fact    Narain    Das  did  not,    receive   a 
full  fourth  part  of   the  assets    of   the   firm  as    they   existed   in 
Sambat  1917.     But  conceding  this,  we  are    still    unable  to   hold 
that  Narain  Das  was  not  a  member  of  the  joint    family    or   that 
the  property  was  not,  iu  the    strict    sense  of  Hindu    Law,   joint 
property.     It   must  be  remembered  that  the  shop   at   Ferozepore 
began  iu  a  very  humble  way  and   that    its    prosperity    was    due 
mainly,  if  not    indeed    entirely,    to    Telu    Mai.     Narain  Das  had 
for  some  years  prior  to  Sambat  1917  proved  himself   an    indiffer- 
ent  man     of    business,  wasting    his    time  and  the  money   of  the 
shop,  at.d  be  had  been  pestering   Telu    Mai    to  separate   him  off 
and   allow    him  to  conduct  an   independent  business    of  his   own. 
Telu  Mai    was  clearly    averse   to   this,    but   was    finally   obliged 
to  comply  with  Narain  Das'  wishes.  Now  Telu  Mai   had  no  high 
opinion    of  his  younger  brother— in  fact,  in  one  of  the  letters    to 
Mulan    Mai,   he   describes    him    ss   "  a   fool",  and   we  think    it 
quite  probable  that  when  Telu  Mai   was    ultimately   forced    into 
sepirating   from  Narain  Das,    he    was    determined   not    to   give 
the  latter   more   than    he  could  help.     Narain  Das    was   anxious 
to  set  up  an  independent   business  and    would  in  all  probability 
be  ready  to   accept   any   reasonable   terms     from    the   masterful 
elder   brother.      He     had   paid  no   great    attention   to    business 
matters   and   had    (as  Telu   Mai    complains)    been    wasting   his 
time  in   idleness.     In  the    circumstances    it  is  scarcely  a    matter 
for      surprise     that      Narain      Das     cheerfully   accepted     Telu 
Mai's   terms,  and    that    he   did   not    attempt  to   scrutinise    the 
accounts     carefully.     According     to      the     entry     at     p.   57    of 
Bk.    "  O."     he     was    given     a     fourth      share    in     the     assets 
of   the     whole    shop,    and   the    fact    remains   that  he   accepted 
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what  he  got  as  really  amounting  to  such  fourth  share.  It  is  no 
answer  to  this  now  to  say  that  Naiain  Das  did  not  in  point  of 
fact  get  his  true  fourth  share.  That  may  be  so,  but  whether 
becanse  he  was  a  fool  or  because  he  was  over  anxious  to  start 
his  own  business  quite  independently  and  therefore  did  not 
think  fit  to  quarrel  over  the  division  of  the  property,  he  certain- 
ly accepted  the  situation  and  took  what  was  given  to  him  as 
his  real  share.  In  our  opinion,  the  facts  to  which  we  have  re- 
ferred above  make  it  abundantly  clear  that  Narain  Das  was 
jointly  interested  in  the  property  from  the  very  beginuing  of  the 
history  in  this  case  and  that  he  was  not  merely  an  employe  in 
the  shop  of  his  brother  Telu  Mai.  Nor  are  we  shaken  in  this 
opinion  by  the  fact  that  in  Sambat  1917,  when  he  was  separated 
off,  he  did  not  perhaps  receive  the  full  amount  to  which  he  was 
entitled,  the  latter  fact  being  explainable  on  the  grounds  which 
we  have  set  forth. 

We  take  it,  therefore,  that  Narain  Das  was  joint  with 
Telu  Mai  in  property  up  to  Sambat  1917  and  that  in  that  year 
he  became  sepai ate.  There  is  abundant  evidence  on  the  record 
to  show  that  up  to  that  year  the  other  brother,  Mulan  Mai,  was 
also  joint  with  Telu  MaL  In  the  first  place  there  is  the  docu- 
mentary evidence  to  which  we  have  already  referred  (viz,  Rura's 
receipt,  "B."  p.  176);  the  endorsement  on  exhibit  D  ii  A;  ("B.", 
p.  159);  exhibit  D.  XII  ("B"  p.  185).  Then  again  the  whole 
tenour  of  the  correspondence  between  Telu  Mai  and  Mnlan  Mai 
shows  that  both  brothers  were  keenly  interested  in  each  other's 
affairs  as  carried  on  at  their  respective  shops  (see  especially 
p.  33  of  Bk.  "B").  Mulan  Mai,  again,  was  married  before  Sambat 
1917  and  his  marriage  (which  took  place  at  Ferozepore)  cost  a 
very  large  sum  of  money  (Rs.  4,3443-3)  and  this  sum  was  duly 
debited  to  the  Kharach  Khata  of  Telu  Mal-Nathu  Mai.  Even  so 
far  back  as  Sambat  1909  we  find  a  sum  of  Rs,  25  odd  advanced 
to  Mulan  Mai  being  debited  to  the  vatta  Khata,  ("C"  p.  382). 
Furthermore,  Tulsi  Ram  in  his  evidence  admits  that  from  cer- 
tain entries  in  the  rokars  of  Sambats  1907-1909,  and  1909-191J, 
it  would  appear  that  Mulan  Mai  was  at  Ferozepore  doing  "  busi- 
ness for  the  firm,  (pp  91  "A"  I.  30  and  92  '  A",  I  3).  During 
the  period  with  which  we  are  at  present  dealing  we  find  entries 
in  the  books  regarding  sums  advanced  to  one  or  other  of  the 
three  brothers  and  in  each  case  the  entry  in  the  books  is  prac- 
tically the  same,  no  difference  being  made  between  Telu  Mai  and 
his  brothers  (see,  e.g.,  pp.  67  "A"  I.  21-2 i;  68  "A"  I.  1-4). 
Up  to  Sambat  3917  the  family  had  not,  of  course,  attained  to  the 
position     which    they   now    occupy     and      the     expends   incur- 


312 


CIVIL  JUDGMENTS— No.  97.  [  Bbcoed, 


red  by  the  brothers  were  comparatively  email,  but  it  will  be 
seen  from  the  summary  given  at  p.  68  t"A."  II.  8-19,  that  all 
these  expenses  were  debited  to  the  Kharch  Khata  of  the  shop, 
and  that  of  the  three  brothers  Mulan  Mai  was  on  the  whole  the 
most  extravagant. 

Per  se  these  facts  would  be  sufficient  to  prove  that  Mulan 
Mai  was  throughout  joint  with  Telu  Mai,  though  for  business 
purposes  he  used  to  reside  at  Bilaulpur  until  about  Sambat  1922, 
when  he  shut  up  the  shop  there  and  came  to  reside  finally  at 
Ferozepore.  But  in  addition  to  all  this,  we  have  the  admission 
of  Tulsi  Ram  that  so  far  as  he  can  remember,  Telu  Mai  and 
Mulan  Mai  were  always  together  and  that  he  cannot  remember 
any  instance  when  they  were  not  together  (p.  47  "A"  I.  27). 

As  against  these  facts  Mr.  Dawarka  Das  has  really  very 
little  to  say.  His  first  contention  is  that  if  Mulan  Mai  was  joint 
with  Telu  Mai  in  the  Ferozepore  shop,  it  is  passing  strange 
thut  Mulan  Mai's  name  was  not  substituted  for  that  of  Narain 
Das  when  the  latter  was  separated  off  in  Sambat  1917.  This  does 
not  appear  to  us  to  be  an  argument  of  any  gieat  weight.  Mulan 
Mai  was  at  the  time  managing  the  Bilaulpur  shop  and  perhaps 
no  one  realised  so  fully  as  he  did,  all  that  the  family  owed  to 
the  business  capacities  of  Telu  Mai.  When  Narain  Das  left 
the  family,  an  entry  to  the  effect,  that  henceforth  the 
property  of  the  shop  was  the  joint  property  of  Telu  Mai, 
.Mulan  Mai  and  their  mother,  had  been  duly  made  in  the 
books  of  the  shop  (  "  C"  page  58),  and  in  face  of  this 
entry,  it  mattered  'little  or  nothing  to  Mnlan  Mai  whether  the 
shop  '  was  called  by  the  name  of  Telu  Mal-Nathu  Mai  or  Telu 
Mai -Mulan  Mai.  His  rights  and  interests  were  assured  and 
he  would,  therefore,  not  trouble  himself  further,  especially  as  in 
a  small  matter  of  this  kind  he  would  be  reluctant  to  interfere 
with  his  brother's  wishes. 

The  learned  pleader V  next  contention  is  that  Mulan  Mai 
was  all  this  time  carrying  on  an  independent  shop  of  his  own 
at  Bilaulpur  in  partnership  with  one  Jiwan  Mai,  and  that  the 
Bilaulpur  and  Ferozepore  shops  had  no  counection  whatever  with 
one  another.  A  great  deal  of  argument  was  addressed  to  us  on 
this  point,  especially  with  respect  to  what  happened  when 
this  Bilaulpur  shop  eventually  closed,  and  to  the  wheat  trans- 
action  to  which  reference  is  made  at  page  205  of  Bk.  "  B." 
We  may  at  once  state  that  this  latter  transaction  remains  a 
mystery  and  that  the  explanations  of  neither  party  offered  a 
satisfactory   solution   of   it.     But   it   is     clear   from   the  corres- 
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pondence  that  there  was  an  intimate  connection  between 
the  business  which  was  being  done  by  MuJan  Mai  at 
Bilaulpar  and  that  of  the  Ferozepore  shop.  Telu  Mai 
is  constantly  giving  advice  to  Malan  Mai  as  to  various 
matters,  and  poking  them  up  as  to  the  prices  current  in  Feroze- 
pore. But  what  is  even  more  important  is  that  the  Bilaulpur 
accounts,  which  have  been  produced,  fail  to  show  any  personal 
expenses  incurred  by  Mulan  Mai,  whereas  the  Ferozepore  books 
show  those  expenses  in  detail.  If  Mulan  Mai  waB  an  independent 
shopkeeper  who  had  no  concern  with  the  Ferozepore  shop 
how  comes  it  that  his  personal  expenditure  finds  a  place  in  the 
kharch  khata  of  his  brother's  shop  and  does  not  appear  in  his 
own  books  ? 

It  is  true,  no  doubt,  that    Mulan  Mai    was   at    Biluulpur   in 
Sambat  1909  (1852)  and    that   in  the    khana  shumari  papeis   of 
that  year  he  is  described  as   doing    "  grocery  "    work    tv  ere    (see 
"  B."  pages  24-25).     But  this  fact  proves   little.     The   ancestral 
home    was  admittedly  at  Bilaulpur  and  it  may  well  be  that   this 
small    shop   was  the     ancestral     nucleus      from    the     funds    of 
which  Telu  Mai,   by    his   genius,   was    enabled   to  rear   up   the 
Ferozepore   business.     It  seems  to  us  that  the   existence  of  this 
shop     at     Bilaulpur     in     no     way     militates    with     the     view 
that     Mulan   Mai   was   jointly   interested    in     the      Ferozepore 
shop,  while  the  other  evidence,  to   which    we   have  alluded     can 
leave  no  doubt  upon  the  subject,  as  it   is    quite  inconsistent   with 
any  other  hypothesis  than  that   of    Mulan    Mai's   jointness   with 
Telu  Mai.     Before  proceeding,    we  may    add   one   remark   with 
regard   to    Mr.  Dawarka  Das'   argument    that   if   the  Bilaulpur 
shop  was  but  a  branch   of  the  Ferozepore    business,    one  would 
not  expect  to  find  the  former  debited  with  small  items   for  long- 
cloth,  etc.,  purchased  for  it  by  the  Ferozepore  shop.     We   cannot 
accept  this  argument.     The  shops  had  to  keep  proper    accounts 
even  in  small  details,  and   it  was  absolutely   necessary  if  these 
accounts  were  to  be  correct,  that  all  items,  no  matter  how    small 
should  be  duly  entered  in    the  books.      Mr.  Pawarka  Dai,   seeing 
the   force  of  this,  argues  that  a  small  purchase  of  Rs.  2-6  worth 
of    longcloth  could  not  be   intended  for  business    purposes    and 
that  Mulan  Mai    must    have   required    it   for    his  own  personal 
use,  and  that  if  that  \sere  so,  why  was    not  the   amount   debited 
to  the  kharch   khata  ?  The  learned  pleader   was  rot  very  clear 
in  his    argument  on  thi3    point,    but   this   is,    we    believe,     the 
gist  of   his    contention.      If  we   are   right   in  our     surmise     we 
need  hardly  say  more  than  that  there  is  no  reason    to   suppose 
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tbat  those  purchases  were  not  for  the  purposes  of  business. 
The  Bilaulpur  shop  was  not  exactly  a  Whiteley's  establish- 
ment, and  in  Sambat  1909  it  was  doing  only  a  small  trade, 
At  all  events,  the  argument  is  admittedly  based  on  pure 
conjecture  and,   as  such,  cannot  carry  us  very  far. 

Great  stress  has  been  laid  by  plaintiff's  learned  pleader 
upon  the  so-called  admissions  made  by  Kishore  Chand  and 
Kanshi  Ram,  defendants,  at  various  times  after  the  death  of 
Telu  Mai  and  upon  certain  assertions  made  by  Telu  Mai  him- 
self during  his  lifetime.  We  do  not  regard  these  statements 
as  very  important.  In  the  years  1899,  1900,  1901  and  1902  the 
family  was  involved  in  considerable  litigation  and  in  the  course 
of  the  many  cases  they  had  in  hand,  the  two  defendants  were 
oontinually  being  examined  and  cross  examined  with  regard  to 
the  nature  and  origin  of  the  shop  and  its  property,  the  result 
being  that  we  have  before  us  a  number  of  copies  of  depositions 
made  by  one  or  other  of  them  at  various  times  and  plaoes. 
These  are  not  very  illuminating  or  consistent,  and  the  utmost 
that  can  be  Said  of  tbem  is  that  they  show  clearly  enough  that 
neither  deponent  had  any  real  knowledge  of  the  facts.  To  refer 
briefly  to  some  of  these  admissions.  On  the  8th  May  1899 
Kishore  Chand  made  the  following  statement  before  Pandit 
Harkishen  Das,  Munsif : —  "  Our  family  is  joint.  Telu  Mai  has 
"  two  shares,    and   Kishore   Chand   and  Kanshi    Ram   have  one 

"  share.     We  all  have  a  joint  board Formerly  Telu  Mai, 

"  being  the  senior  man  in  the  family,  carried  on  the  whole 
11  business.  It  was  for  this  reason  that  the  whole  business  was 
•'  carried  on  in  his  name.  Afterwards  he  became  blind,  22  or 
M  23  years  ago,  and  since  then  we  carried  on  the  business  .... 
"  I  do  not  know  by  whom  the  property  was  acquired.  I  was  then 
"  of  tender  age.  Lala  Telu  Mai,  my  father,  and  the  father  of  Lala 
"  Tulsi  Bam  were  joint.  "     ("  B."  p.  117). 

On  the  other  hand,  in  certain  documents  filed  by  Kishore 
Chaud  in  the  year  1900  (i.e.,  a  few  months  after  the  above  state- 
ment was  made),  he  distinctly  asserts  that  "Lala  Telu  Mai,  deceas- 
"  ed,  acquired  the  entire  property  attached  to  the  shop,"  (  see  pp. 
118  119  120,  "B").  But  in  two  of  these  very  same  docu- 
ments KUhore  Chand  maintains  that  Telu  Mai  himself  and  his 
brother  were  members  of  a  joint  Hindu  family,  and  that  upon 
that  ground  he  and  his  brother  were  entitled  to  succeed  by  right 
of  survivorship  to  the  property  of  Nathu  Mai  in  preference  to 
the  latter'a  widow.  ("  B."  pp.  118,  120).  Then,  again,  a  few 
months  later  (in  February    1901)   Kishore  Chand  deposes  ttut 


Nottobbr  1910.],  CmL  JUDOMENTS.-No.  97.  Si  5 

he  does    not  know   whether  any   property   was   acquired   by  the 

late  Tela  Mai,    (p.  122  "  B,"  1.  7),   and   that    he    is    unable  to 

explain  why  it  was  that   Telu    Mai  had  a  one-half   share   in    the 

property,  while  he  and  his   brother  had   only  a  one-fourth  share  0 

(ibid  1. 18). 

It  seems  to  as  that  the   only   possible   explanation   of   these 
inconsistent  statements  is  that  offered  by   Mr.   Kirkpatrick.     The 
learned  counsel  points    oat   that   the   defendants'   father,  Mulan 
Mai,  died  in  1875  (Sambat    L932)   when    defendants  were  quite 
ohildren  ;  that   obviously   they  had   no    persoual    knowledge    of 
matters  that  occurred  so  long  ago  as  1852,    and    that   they    were 
entirely  dependent  for  any  information  as   to   the   nature   of  the 
family  and  its  property,  upon  their  uncle,    Telu  Mai.     Bat    Telu 
Mai    was    about     this     time — and    certainly      later    on — obvi- 
ously attempting  to  make  out  that  he  had  "  acquire V'  the   Feroze- 
pore  shop  and  had  made  it  what  it  was.     To  a   large   extent    this 
wai  true  and   there  was   no    one   to     gainsay   him,    for  Naraiu 
Das,  though  alive,  had  no  further  interest   in    the   matter   as    he 
had   been    separated   in     Sambat    1917.     That    Telu    Mai     was 
putting     himself   forward   as  the   author    and    founder    of    his 
wealthy  shop  is  clear   from  the   statement  he   made   on   the    1st 
May   1893  before  the    Assistant    Collector    ("  B."  p.  239).     He 
there  asserts  that  u  the  entire  property  referred  to   in   the   appli- 
14  cation    for   partition  was   acquired   by  me   exclusively."     To  a 
like    effect    is    the    statement     made    by    him    in    1889     (10th 
April).      But  the  value  of  these  pretensions  on  the   part   of  Telu 
Mai  may  bo  gauged  by  the  fact  that  on   the   last   occasion   above- 
mentioned,  he  had  the  temerity  to   claim  the    sole   ownership   of 
that  very   village    (mauza   Baghel     Singhwala)   with   regard   to 
whioh  we   have   an    acknowledgment   in    his    own    hand-writing 
that    his   two  brothers    were  co-sharers   and  that  the   purchase 
money  came  from  the  shop  funds  ("  B."    p.    189).    The   truth  is 
that  Telu  Mai,   especially  after  the  death  of   Mulan  Mai,  led    his 
relatives    and  friends  to  believe  that  he  had    acquired  the    whole 
property,  and  we  have    no    doubt   that  this    was   the  story    that 
the  boys,    Kisbore  Chand   and    Kanshi    Ram,    heard    from   their 
ancle.     They  seem  to  have   accepted   it   as    true,  though     (as   is 
clear  from  Kishore  C hand's    various   statements)    they    found    it 
difficult  to  reconcile  the    disparity   of  shares  with    the  admitted 
jointness  of   themselves   and    their   uncle.     It   was  never  denied 
by  Telu  Mai  that  Mulan  Mai  was  joint  with    him   and  everything 
on  the  record,  including   plaintiff's  own    statement    (p.  77,  "A"), 
shows  that  in  respect  of  board  and  lodging  at  all  events  the    two 
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branches  of  the  family  were  one  and  undivided.  But  Kishore 
Chand  and  his  brother  had  no  reason  to  distrust  the  assertions 
of  their  uncle  who  was,  in  truth,  more  a  father  than  an  uncle  to 
to  them.  As  Kishore  Chand  has  remarked,  they  obeyed  him 
implicitly,  and  we  see  no  reason  to  doabt  defendant's  veracity 
when  he  swears  that  it  was  only  when  he  came  to  make  a 
thorough  examination  of  the  shop's  account  books,  for  the  pur- 
poses of  this  present  case,  that  he  began  to  realize  more  and  more 
that  he  had  been  in  error  in  supposing  that  Telu  Mai  had 
acquired  the  entire  property.  It  is  for  this  reason,  then,  that 
we  do  not  attach  such  weight  to  these  statements  as  admissions 
by  defendants  usually  carry.  Nor  mast  it  be  forgotten,  that  if 
in  times  past  defendant*  have  described  Telu  Mai  as  the  founder 
and  original  owner  of  all  this  property.  Tnlsi  Ram,  on  the 
other  hand,  was  at  an  early  stage,  asserting  that  the  family  was 
orij^inally  joint,  and  that  Mulan  Mai  and  Uarain  Das  had  an 
equal  hand  in  the  acquisition.  Thus,  on  the  4th  July  1900, 
when  plaintiff  applied  for  mutation  of  names  after  the  death  of 
her  husband,  Nathu  Mai,  Tulsi  Ham  stated  he  had  no  objection 
to  offer,  and  added  that  Telu  Mai,  Mulan  Mai  and  Narain  Das 
all  helped  to  acquire  the  property.  In  his  evidence  given  in 
the  present  case  he  explains  that  he  originally  imagined  that  all 
three  brothers  worked  together  and  had  built  up  the  business, 
but  that  after  a  consultation  he  had  bad  with  Lala  Kashi  Bam, 
pleader,  and  a  talk  with  Nathu  Mai's  mother,  he  learned  that 
Telu  Mai  was  the  "  sole  acquirer  of  the  pi'operty."  In  our  opinion 
these  earlier  admissions  on  the  part  of  Tulsi  Bam  are  far 
more  importaut  than  any  statements  by  the  defendants  as  to  the 
origin  of  the  property.  Tul»i  Bam  was  a  much  older  man  and 
had  been  "  taken  back  "  into  the  shop  by  Telu  Mai  so  long  ago 
as  1876  in  order  that  he  might  conduct  its  management.  He 
must  therefore  have  had  considerable  knowledge  of  its  affairs 
and  this  too  at  first  hand.  His  own  father,  Narain  Das,  was 
alive  (he  died  in  March  1900)  and  we  can  hardly  believe  that 
Narain  Das  never  at  any  time  enlightened  his  son  as  to  the  affairs 
of  the  shop  of  which  he  bad  now  become  the  manager.  It  must 
then  have  been  with  full  knowledge  of  the  history  of  the  shop 
that  Tulsi  Ram  made  his  statement  before  the  Beveuue  authori- 
ties, and  we  can  hardly  accept  the  suggestion  that  Nathu  Mai's 
mother,  Mussammat  Sahib  Devi,  had  fuller  and  more  accurate 
knowledge  of  the  past  than  Narain  Das.  It  seems  to  us  far 
more  probable  that  Tulsi  Ram's  change  of  front  was  due  to  his 
consultation  with  the  legal  gentleman  to  whom  he  refers,  and 
from    whom  he  not  improbably    gathered  that  Mussammat  Nihal 
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Devi  could  not  hope  to  succeed  to  Nathu  Mai's  share  if  the 
family  were  joint  in  property,  and  that  his  own  chances  of 
succession  to  any  part  of  that  property  would  be  equally  infini- 
tesimal in  that  event.  On  the  other  hand,  if  the  property  was 
not  joint,  Mussammat  Nihal  Devi  would  certainly  be  her  late 
husband's  heir  and  after  her  death,  Tulsi  Ram  would  be  a  co- 
heir with  his  cousins,  the  defendants,  to  all  her  estate.  It  is 
scarcely  matter  for  Surprise,  therefore,  though  it  may  be  for 
regret,  that  Tulsi  Ram's  memory  suddenly  became  defective 
and  that  he  felt  compelled  to  ask  for  information  from  Telu  Mai's 
aged  widow. 

There   is  one  other  argument  which  Mr.  Dawarka  Das  urged 
before  us  in  support  of  his  contention   thst    the  family   was   not 
joint  at  any  time  prior  to  Sambat    1917,    and   that   is   that   there 
are   a  number   of  deeds  on  the  record  in  favour  of  Telu  Mai  alone 
or   executed   by  him   alone.     In   this   connection  reference   was 
made  to  p.  47  of  book  "  A  "  and  to  pp.  48,  74,  92  and  175  of  bk. 
"  B."    It  will  be  seen   that,    with  the  exception   of    the   last,  all 
these   deeds  were  executed  by  Telu  Mai  in  favour  of  third  parties 
and    relate     to     sales    of   various   properties   stated   to   belong 
to  Telu  Mai  exclusively,     But  it  is  by  no  means   unusual    to   find 
the   manager  of  a  joint  Hindu  family  executing  sale  deeds  iu    his 
own    name,  and  as  we  shall  presently  have  occasion  to  point    out 
even    after  the  alleged  partition  of  1893,  we  find  Telu  Mai  joining 
in  a   sale  of  certain  lands  which,  according  to  the  application  of 
the   7th  March  1893  ("  B  "  p.  108)  fell  to  the  share   of   Kishore 
Chand   and  Kanshi  Ram  (p.  75  "A"  1.  26  ;  p.   245    "B)'\     When 
property   is  being  sold  by  the  joint  family  to  third    persons,   it   is 
obviously  immaterial  to  the  members  of  the  family    whether   the 
sale   deed  is  executed  by  one  member  or  by   them  all.     The  case 
is,    however,  different  when   the   family   purchases  property   and 
the  endorsement  on  Exhibit  D.  II  A  ("B"  p.  189)  is  an  instance  in 
point  to  show  that  Mulan  Mai  and  Narain  Das    were   fully   alive 
to   the  risk  of  allowing  a  purchase   of   property   to  stand   in    the 
name   of  one  member  alone.     For  this  reason  there  is   some   force 
in  Mr.   Dawarka  Das'    argument    when    we   come   to   deal  with 
Exhibit  D.  X.  ("  B"  p,  175)  which   relates  to  the  purchase  of 
certain  propery  on    the    17th   March    1850.     But   this  property 
was  after  all  of  very  small  value  (Rs.  42  was  paid   for  it)    and  it 
is  likely  enough  that  in  days  past,  when  the   brothers   were  first 
starting  their   business,    there    was  a  more   complete   confidence 
in  each  other  than  was  the  case  later  on.     And  we  must  in  thii 
connection  remember  that  the  actual  deed   relating    to  the  par- 
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chase  of  Baghel  Singhwala  is  also  in  the  sole  Dame  of  Tela  Mai, 
and  it  is  common  ground  to  both  sides  that  the  endorsement  was 
made  subsequently.  2ut  be  the  explanation  -what  it  may,  we 
clearly  canuot  on  this  very  trivial  piece  of  evidence  hold  that 
the  family  was  not  joint  in  1850,  the  evidence  to  the  contrary 
being  overwhelming. 

We  now  pass  on  to  consider  the  argument  that  even  if  this 
family,  consisting  of  the  three  brothers  and  their  mother, 
was  originally  joint,  the  separation  of  Narain  Das  in  Sambat 
1917  effected  a  disruption  of  the  entire  family.  Mr.  Dawarka  Das 
contends,  that  it  is  not  necessary  for  him  to  show  that  there  was 
an  actual  division,  by  metes  and  bounds,  of  all  the  property  and 
that  it  is  enoogh  if  he  can  prove  that  one  of  the  members  of  the 
family  left  it,  taking  with  him  his  share  of  the  pioperty,  and 
that  as  regards  the  other  members,  though  there  might  not 
have  been  a  division  of  the  property,  there  was  a  division  of 
their  respective  titles  by  specification  of  shares.  Now,  it  is 
admitted  thit  Narain  Das  actually  left  the  family  and  that  his 
share  was  divided  off  by  metes  and  bounds.  Further,  it  is  clear 
from  the  entry  at  p.  58  of  book  "C  '  that  there  was  a  specifica- 
tion of  the  shares  of  tin  thre3  remaining  members,  vi$,, 
Telu  Mai,  Mulan  Mai  and  their  mother.  The  question  is  whe- 
ther upon  these  facts  simpliciter,  we  must  hold,  as  a  proposition 
of  law  that  there  was  an  eutire  disruption  of  the  joint  family. 
The  authority  cited  by  Mr.  Dawarka  Das  in  support  of  this 
argument  is  Bala  Bux  v.  Rukhmabai,  (1)  in  which  case  their 
Lordships  of  the  Privy  Council  held  that  "  when  one  oo-partner 
"  separates  from  the  others,  there  is  no  presumption  that  the 
"  latter  remains  united.  In  many  cases  it  may,"  say  their 
Lordships  "  be  necessary  in  order  to  ascertain  the  shares  of  the 
*'  outgoing  member,  to  fix  the  shares  which  the  other 
"  co-partners  are  or  would  be  entitled  to,  and  in  this  sense 
"  the  separation  of  one  is  said  to  be  a  virtual  separa- 
"  ation  of  all.  And  their  Lordships  think  that  an 
"  agreement  amongst  the  remaining  members  of  a  joint 
"  family  to  remain  united  or  to  re-unite  must  be  proved  like 
"  any  other  faot."  This  authority  is  undoubtedly  in  point,  for 
here  it  was  certainly  necessary  in  order  to  ascertain  the  share 
of  Narain  Das  (who  was  to  be  separated),  to  fix  the  shares  of 
the  three  other  co-parcenors  and  in  point  of  fact  this  was  actual- 
ly   done,  (see  the  entry  at  p.    58  of  book.  "  C  ").  We  must   take 
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if,  therefore,  that  there  was  a  "  virtual  separation  "  of  all  the 
members.  The  question  then  is,  whether  from  what  occurred 
subsequently  we  can  infer  an  agreement  between  Telu  Mai, 
Mulan  Mai  and  their  mother  to  remain  joint.  In  the  case 
before  their  Lordships  the  evidence  on  this  aspect  of  the 
question  was  very  conflicting  and  they  point  out  that  "  there 
"  is  no  doubt  some  evidence  both  of  a  continued  union  between 
"  Girdhari  Lai  and  Ladhu  Ram,  and  against  it.  On  the  one 
"  hand,  the  absence  of  any  proof  of  an  actual  division  of 
"  property  between  Girdhari  Lai  and  Ladhu  Ram  and  the 
"  fact  of  the  former  having  taken  the  appellant  and  his 
"  mother  back  to  the  ancestral  home  are  evidence  of  the  two 
"  brothers  having  agreed  to  remain  united.  On  the  other 
"  hand,  the  fact  of  Ladhu  Ram  having  sent  his  wife  to  reside 
"  at  Bboitida  and  himself  leaving  the  ancestral  home  (though  it 
"  is  said  for  a  pilgrimage  only)  and  the  evident  and  expressed 
"  desire  of  Girdhari  Lai,  concurred  in  by  the  appellant  and 
"  his  mother  until  1894,  that  the  appellant  should  be  treated  as 
"entitled  to  one-half  the  business  and  property,  is  evidence  in 
"  the  contrary  direction.  But  the  evidence  either  way  is  too 
'  slight  to  prove  a  satisfactory  basis  for  decision."  In  the  case 
before  us,  however,  there  is,  we  consider,  conclusive  evidence  that 
Telu  Mai,  Mnlan  Mai  and  their  mother  agreed  to  remain  joint 
at  the  time  when  ftarain  Das  left  the  family.  It  is  clear  from 
the  correspondence  and  from  the  facts  of  the  case  that  the 
separation  ofNarainDas  was  against  the  wishes  of  Telu  Mai, 
and  it  is  not  too  much  to  say  that  there  was  no  reason 
whatever  why  the  other  members  of  the  family  should  disunite 
simply  because  Narain  Das  had  made  up  his  mind  to  start 
business  on  his  own  account.  But  these  are  merely  d  priori 
reasons  and  we  must  necessarily  turn  to  somthing  more 
definite  to  show  that  the  "  virtual  separation  "  was  not  in  reality 
intended  to  be  a  separation  at  all.  In  the  first  place  we  have 
the  entry  at  p.  58  of  book  "  C  "  in  which  it  is  distinctly  stated 
that  the  three  other  shares  (of  Telu  Mai,  Mulan  Mai  and  their 
mother)  will  remain  with  (Telu  Mai  he  pa*  rahiyan).  Perse 
this  indicates  that  there  is  to  be  no  separation  as  regards  these 
three  shares  and  that  Telu  Mai  is  to  be  (as  heretofore)  the 
trustee-manage:'  of  the  property  belonging  to  the  three 
shareholders. 

In  the  next  place  we  have  a  gr«.atdealof  evidence  which 
6hows,  or  at  all  events  implies,  that  Mulan  Mai  had  agreed  to 
to  continue    joint    with  his   elder  brother.     His    wife   lived  at 
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Ferozepore  with  Tela  Mai  (see  the  evidence  of  plaintiff  at 
p.  77  "A."  I.  41  ;  of  Mussammat  Sahib  Devi  at  p.  107  "A."  1. 
23;  and  of  Tulsi  Ram,  p.  4^  "A,"  1.26).  His  children  were 
bora  at  Ferozepore  and  their  birth  expenses  were  duly  debited 
to  the  March  khata  of  the  shop  (see  "A"  pp.  29, 11.  7,  12  ;  31, 
11.  4-6).  Kishore  Chand  and  Kansbi  Ram  were  both  married 
at  Ferozepore  and  the  expenses  of  their  marriage  ceremonies 
were  also  debited  to  the  shop's  kharch  khata  ("A"  p.  29,  1. 
13;  p.  31, 1.  18-24) ;  so  also  were  the  expenses  connected  with  the 
edacatiou  and  maintenance  of  Kishore  Uhand  and  Kanshi 
Ram  ("A,"  p.  31, 1.  1  and  1.  14).  The  birth  expenses  of  the 
children  of  Kishore  Chand  and  Kanshi  Ram  were  similarly 
debited  (see  e.g  ,  pp.  30,  1.  27  and  31,  1.  38).  The  cremation  and 
other  expenses  in  connection  with  the  death  of  Kishore 
Chand's  first  wife  are  also  debited  to  the  kharch  khata  ("A." 
p.  33  1.  1-2).  It  is  further  admitted  that  Mulan  Mai,  when  he 
closed  the  Bilaulpur  shop  in  Sambat  1923,  came  to  Ferozepore 
and  lived  jointly  with  Telu  Mai  to  the  day  of  his  death,  and 
the  account  books  are  full  of  items  relating  to  expenses  incurred 
by  Mulan  Mai  and  his  wife  and  all  these  expenses  are  duly 
debited  to  the  kharch  khata,  with  the  exception  of  ore  small 
item  of  Rs.  25  which,  for  reasons  best  known  to  Telu  Mai, 
was  not  bo  debited.  As  instances  of  the  expenses  to  which  we 
allude,  we  may    refer  to  the  following  :— 

(1)  An  item  of  Rs.  25-8-9  is  debited  to  the  shop  of 
Telu  Mal-Narain  Das  on  account  of  expenses  incurred  by 
Mulan  Mai  when    going   home  ('  C."  p.  382). 

(2)  Mulan  Mai  receives  the  sum  of  Rs.  48-14-6,  and  this 
is  debited  to  the  kharch  khata,  ("A."  p.  67). 

(3)  A  similar  item  appears  in  the  bahis  of  Sambat 
1917-1923  in  close  conjunction  with  a  like  item  relating  to  the 
expenses  of  Telu  Mai  (p.  69  "A."  1.  27-30). 

(4)  Then  we  have  several  entries  with  regard  to  expenses 
incurred  by  Mulan  Mai's  wife  in  going  to  her  father's  home 
at  Kasur ;  all  these  are  debited  to  the  kharch  khata  of  the 
shop  (see  p.  70,  "A"  1.  25  to  bottom  of  page). 

(5)  The  expenditure  incurred  by  the  ladies  of  Telu  Mai  and 
Mulan  Mai's  branches  are  debited  to  the  kharch  khata  (see 
p.  35  "A"  1,  14  et  seq.).  Then  we  have  the  fact  that  when 
Telu  Mai  died  in  1897,  Tulsi  Ram  and  Narain  Das  (as  being 
separated  members  of  the  family)  gave  Rs.  25  6a  taur pagri, 
whereas     neither  Kishore     Chand    nor     bis     brother,     Kanshi 
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Ram,      (as    being    united    members)    gave    anything     on    tbat 
account,  (p.  33  "A."  1.  21).     And  tbe  expenses  in  connection  with 
the   funeral    ceremonies     of   Telu    Mai     were     debited     to    the 
kharch-Jchata    (ibid,  1.  24).     Then  again,    on    the  death  of  Nathu 
Mai,    plaintiff's  husband,  Tulsi  Ram  and  NarainDa9  again  contri- 
buted  a-   sum    of   money   ba  taur  pagri.  And  in  connection  with 
the    death      of    Nathu    Mai,      it    is    a    most    significant     fact 
that     tbe    Kirya    Karm    ceremonies    were   performed,   not  by 
Tulsi  Ram   but  by  Kishore  Chand.     The  latter  has  deposed  that 
Tulsi  Ram  would,  but  for  his  separation,  have   been    the    proper 
person  to  perform  these  ceremonies,  but  that  as  Tulsi   Ram   had 
been    separated  off,  the  duty  fell  to  him    as  being  a   member  of 
the  united   family,    (p.   33    "A."    11.    33-40).     No  attempt  has 
been    made  by    Tulsi   Ram  or   any    one  else  to   controvert    the 
correctness  of    this  assertion    and    to  our    mind    it   carries   the 
very    greatest  weight  as  we  know  the  importance  which   Hindus 
of    the  Khatri  class  attach  to  the  performance  of  such  ceremonies. 
Before   passing    on  we  would  briefly  refer  to   the    uncontradicted 
statement     by    Kishore      Chand     that   while   all  the   expenses 
connected   with  the  lirath,  puj a,  etc.,  of  Telu  Mai,  Mulau  Mai, 
Nathu   Mai  and  defendants   were   duly    charged  in    the  Kharch 
Khata  throughout,  practically  none  of  the  expenses  of  Narain  Das 
or  Tulsi    Ram  of  the  like  kind  are  bo  charged  between  the   years 
Sambat  1917  and  Sambat  1933  when   Tulsi    Ram    was    brought 
back   by  Telu  Mai,  (see   "A"    p.   34   11.    20-25).     Next    we  may 
briefly    refer  to   tbe   question   of   Neotras.     These   are  contribu- 
tions made  on  certain  occasions    such   as  marriages  by   persons 
other   than  members  of  the   joint  family.     Tulsi   Ram    explains 
the  matter    as  follows  ; — "  Neotra    is    given  by   both  men   and 
"  women.      In   a  joint  family,    if  all   members    have    the    same 
"  connection,  Neotra  is  sent  in  the  name  of  all ;  if  the  connections 
"  are   separate,   contributions   are  sent  separately.     If  the  male 
"  members    of   the    house   are   joint,  Neotra    is    not  exchanged 
"  between   them.     Before   I  joined   I    never  sent    one   common 
"  Neotra    along  with  the    house   of  Telu   Mai.     After   I  joined, 
"  if    the  connection  of  us  all    was   the  same,   a  common    Neotra 
"  was   sent  by  the  male   members.     I  myself   paid   no   share   of 

"such    common  iVeoira.     It  was  paid  by  the    firm Durinc 

"  the   period    I   was  joint,   two   of  my  daughters  were  married. 
•' Neither  Telu  Mai,  Nathu  Mai   nor  the  defendants  sent  any  con- 

"  tribution When  Kishoie  C band's  sister  was  married  1  made 

"no  contribution After  my    separation  Kanshi  Ram's  son 

•'was  married,  I  made  a  contiibution  as  shagtin,  not  as  a  Neotra. 
M  I  do  not  remember  which  it  was.  On  looking    up  my  bahi  I  find 
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M  that  Rs.  5  were  given  by  me  as   Neondra I  may 

"  have   made  a  similar   contribution   at   the   time    of    Kishore 
"  Chand's   daughter's   marriage.  I  have  looked  at  my  books.  1  did 
*'  not   give   any  Neotra  but  I  gave  two  ornaments  worth    Rs.  51  " 
("A"  pp.    92-93).     On   the   other   hand,  Kishore  Chand   asserts 
positively,   and   his  statement  is  corroborated  by    an     entry   in 
the   account   books,     dated    Jeth   Badi     2nd    1953,   that   on  the 
marriage   of    his     daughter,    Mussammat    Daropti,   an   item   of 
Rs.  51    was   received  from  Tulsi  Ram-Narain  Das  bataur  Neondra, 
and    be   further  adds  that  Telu  Mal-Nathu  Mai  did  not  contribute. 
We   see    no   reason  to    disbelieve   this   evidence   as   there   would 
appear     to     be   no   ground    for  Tulsi    Ram    not  contributing  a 
Neotra  on  the  marriage  of  Kishore  Cband's    daughter    when    he 
had     admittedly     contributed    a     Neotra    on    the    marriage    of 
Kanshi   Ram's   daughter.      It   will   be   noticed,     however,    that 
Tulsi  Ram  is  careful  not  to    deny   the   fact ;    he   admits  be   gave 
ornaments    to   the    value  of  Rs.    51    but   he  professes    ignorance 
as   to   whether  this   gift    was    or    was  not    by  way   of    Neotra. 
Taking     all     these     facts      into     consideration,    we    think  it   is 
impossible   to    hold    that    there  was    any    separation   in    Sambat 
1917   between    Telu    Mai    and    Mulan   Mai.     On    the    contrary, 
there  was   absolutely    no  motive  for  any  such  separation,    and   if 
in    point   of  law  we  must  hold  that  the  speciBcation  of   shares   in 
the   entry  at    p.  58  of  Bk.     "C"   amounted   in  law  "  to  a  virtual 
separation,"    we   have  no    hesitation  in    holding   that  the    sub- 
sequent  conduct   of   the   parties    shows   that    no   re*l  separation 
took  placo  at  that    time  between  Telu  Mai,  Mulan  Mai  and    their 
mother,   or   that    if  it  did  take   place   for   the  moment  the  three 
latter    must    be   taken     to     have   agreed    forthwith    to    remain 
united  or    to  re-unite.     In    a  case     of  this    kind  oral    evidence 
is   naturally    of     no     great   value,    but     we     have      here     the 
testimony  of  plaintiff's    own     witnesses     which    corroborates    the 
other   evidence.     The     first     witness,     Bam    Rakha    Mai,   admits 
that   he  has   known    the   family    for    about   40  years  and    that 
"  when    any  occasion   of   marriage  arose,  one  bhaji  was    sent  to 
"  Narain  Das,  Tulsi  Ram,    and   one   to  Telu    Mai,"   and   that    he 
'  did  not   send     any   for   defendants      .     .     .   contributions   weie 
"  received    from    Tulsi    Ram   and   from     Telu  Mai.     Defendants 
'•names  were   not   mentioned,"    ("A"    p.    13).    Sardar    Gurmukh 
Singh    (P.  w.  2)   is  a  pleader  of   Forozepore,    who  knew  Telu  Mai 
and   the    family   from  1890  or  1891,  and  he   states  positively  that 
Telu  Mai    and     defendants    were  joint   and    that   their   dealingg 
were  all  joint.     Lala  Bam  Sukh  Das  (P.  w.  4)   another   pleader, 
Btatea  ,that  defendants  *and  Telu  Mai  were  joint ;  that  they  used 
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to  live  in  the  same  house  and  had  joint  dealings   and   held    their 

land  jointly,  bat  that  Tela  Mai  was  "looked    on  as    the  manager 
"of  the  concern"  ("A"  p.  15;. 

Mussammat  Nihal  Devi,  plaintiff,  herself  admits  that  when 
she  married,  Nathu  Mai,  Telu  Mai,  Malan  Mai  and  her  husband 
and   their  wives  all  lived  in  the  same  haveli  (p.  77  "A."). 

Tulsi  Bam  (who  is  practically  identified  with  the  plaintiff) 
also  deposes  that  "  Mulan  Mai  and  Telu  Mai  used  to  eat  together 
"  and  their  families  after  Mulan  Mai  came  to  Ferozepore.  Up  to 
"  the  death  of  Nathu  Mai,  Mulan  Mai  and  his   sons  and  the  ladies 

"  of  his  family  used  to  feed   together  with  Telu   Mai So 

"far  as  I  can  remember,  Telu  Mai  and  Mulan  Mai  were  always 
"together.  I  Cinnot  remember  any  instance  when  they  were 
not  together"  ("A."  p.  47).  And  finally,  we  hare  the  statement 
of  Mussammat  Sahib  Devi,  widow  of  Tela  Mai,  to  the  effect 
that  even  after  1893  defendants  remained  joint  with  Tela  Mai 
and  this  despite  her  entreaties  that  they  too  should  be  separated 
off,  ("A."  p.  107,  1.  2).  In  face  of  all  this  evidence  it  woald, 
in  our  opinion,  be  impossible  to  hold  that  when  Narain  Das 
was  separated  off  in  Sambat  19 17  (A.D.  1860),  the  other 
members  of  the  family  did  not  agree  feo  remain  united. 

With   reference     to     all     these    facts,    Mr.     Dawarka  Das 
replies    that   Telu   Mai   also  undertook  the   expenses     connected 
with   the  education  and    marriage   of   Ganga    Ram's   family.     1 1 
appears    that   Ganga  Ram    was  the   son   of   Telu   Mai's    sister, 
and   while   it  is    true  that    Telu     Mai    did   make    provision    for 
Ganga  Ram   and    his   family,    Kishore    Chand   points    out    that 
there   was   a  very   considerable  difference  in   the   way   that   the 
latter  and   his   family  were   treated.     His  father   died   when    he 
was  quite   young  and   he  was  taken  into  the  service  of    the   firm 
as  munim,  receiving  no  pay  but     being  maintained  by    the  firm. 
When   too  old  to    do  any    further   work,  he  was   pensioned    off 
with   a  bonus   of    Rs.     10,000     (p.    74   "  A.  "  1.   43).     Kishore 
Chand   refers   to  various  entries   in  the   books  from    which    it  is 
clear   that    Ganga  Ram  and  his   son,   Bihari,  were   treated   very 
differently   from  defendants   and    the     other  members     of     the 
family  (p.  75  "  A.").     From   the   evidence    en   the   record   it   is 
clear  that  Telu  Mai    and   Mulan   Mai    were     not     devoid    of   the 
milk  of  human   kindness   and   we  cannot,   therefore,    infer   from 
their    kind    treatment   of     their    sister's    son,    that     Telu     Mai 
and  Mulan  Mai    were   not  joint   simply   because  as   a    matter   of 
charity,  they   defrayed  certain  expenses  of  their     sister's    sou, 
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Mr.  Dawarka  Das  did  not  go  to  the  length  of  suggesting  that 
a  joint  Hindu  family  was  not  to  be  regarded  as  joint  because 
its  members  thought  fit  to  support  an  indigent  son  of  the 
managing  member's  sister.  His  argument  that  the  fact  that 
the  heavy  expenses  incurred  by  Mulan  Mai  and  his  family 
•were  debited  to  the  Kharch  Khata  carries  no  weight  in  face 
of  the  fact  that  the  shop  also  bore  the  expenses  of  Ganga  Ram 
and  his  family,  might  have  had  force  if  he  could  have  shown 
that  Ganga  Ram  and  his  son  were  treated  in  the  same  way 
in  whioh  Alulau  Mai  and  his  descendants  were  treated,  but  of 
this  there  is  no  proof  whatsoever.  On  the  contrary,  from  the 
few  entries  in  the  books  relative  to  Ganga  Ram  and  his  son,  we 
see  that  a  very  great  difference  was  made  between  them  and 
defendants,  and  no  one,  not  even  Tulsi  Ram,  has  ever  ventured 
to  say  that  Ganga  Ram  was  in  any  respect  joint  with  Telu  Mai. 
On  the  other  hand,  theie  is  a  mass  of  evidence  in  corroboration 
of  the  defendants'  plea  that  their  father  and  they  themselves 
were  in  all  respects  joint  with  that  person  and  that  this 
jointness   continued  up  to  the  date  of  Nathu  Mai's  death. 

We    must   accordingly  hold  that   even   if  the   separation    of 
Narain  Das   in    Sambat   1917  effected   in  law  a  virtual  separation 
of  the   other   members   of  the  family,    there  must  have    been    an 
agreement     between    the    latter   to  remain    united    despite    the 
withdrawal    of    Narain     Das     from     the    joint     family.     Upon 
this   point   we    are   in    entire   accord   with    the   finding    of    the 
District   Judge  and    to  hold  otherwise  would,   we    think,   be   to 
decide   contra   to   the   facts   of   the   case.     After   hi-i   separation 
.Narain  Das   confined    his   attention  to   the    management  of  the 
shop,    Ditta    Mal-Narain    Das    which   had  been   started   for    his 
benefit  in    Sambat    1914.     This   shop    was   made  over    to  him  as 
his   individual   property   in  Sambat   1917,     but  it   had    unques- 
tionably been   started   with   funds  from   the  shop   of   Telu    Mal- 
Narain  Das   and  when    the   accounts  were   made  up  in    Sambat 
1917,  the   money  spent  on  it  was   duly  taken  into  consideration. 
We   may  here  be  allowed   to   anticipate   events  by  saying   that 
Narain    Das  appears   to   have  made   a  failure    of   this   bnsiuess 
and  that  in    Sambat    J 933    his   son,   Tulsi    Ram,    was  only   too 
pleased   to    leave   it   and   to   enter  the    prosperous    shop   of  his 
uncles.     Tulsi     Ram     admits    that     he     brought    nothing     with 
him    when  he  joined  Telu  Mal-Nathu  Mai,  and  it   is  obvious   that 
the    shop   of    "  Ditta    Mal-Narain    Das  "     must   have  c'osed   its 
shutters   either  before  Sambat  1933  or  in  that  year. 

The   business  of    Mulan  Mai   at  Bilaulpur  was  hardly  mora 
sucessful   and    in  1923   Sambat  the  shop  which  was   known  as 
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"Mulan  Mai— Ji wan  Mai"  terminated  ire  career.  In  that  year 
Malan  Mai  came  to  Ferozepore  and  it  is  amply  proved  (and  indeed 
not  denied)  that  he  thenceforth  lived  with  his  wife  and  his 
family  in  the  hig  haveli  which  Teln  Mai,  with  an  eye  to  the 
future,  had  purchased  foi  family  pui poses  in  November  1855 
(Exhibit  D.  XII,  p.  185  of  bk.  "B:').  It  wee  in  this  haveli  that 
the  defendants  and  their  own  issae  were  born  and  Tela  Mai, 
Nathu  Mai,  Mussammat  Sahib  Devi  and  plaintiff  herself  had 
their  residence.  Tela  Mai's  old  mother  Mussammat  Raj  Devi 
also  came  to  live  in  this  house  in  Sambat  1923  when  Mulan 
retired  from  Bilaulpur  and  it  was  in  this  house  that  she  died  in 
Sambat  1928.  It  would  seem  that  from  Sambat  1923  Mulan 
Mai  took  an  active  part  in  the  management  of  the  Ferozepore 
business.  He  died  in  Sambat  19.32  and  it  is  admitted  that  about 
that  time  Tela  Mai  had  become  more  or  less  blind  and  incapable 
of  doing  active  "work.  Accordingly  when  Mulan  Mai  died,  he 
had  to  find  some  one  to  take  the  latter's  place  and  it  is  not  sur- 
prising that  he  decided  to  bring  in  Tulsi  Ram,  the  young  son 
of  Narain  Das,  as  the  manager.  Defendants  were  at  the  time 
mere  boys  and  Narain  Das  had  ehown  himself  to  be  incapable. 
It  was  only  natural,  therefore,  that  Tela  Mai  should  look  to  his 
young  nephew  as  the  best  suited  person  for  the  post  of  manager. 
In  Sambat  1933  accordingly  Tulsi  Ram  was  induced  to  under- 
take this  post.  It  is  not  very  easy  to  say  what  Telu  Mai's  inten- 
tions with  regard  to  Tulsi  Ram  were  at  that  time.  Natural 
affection  would,  no  doubt,  prompt  him  to  re-unite  his  nephew 
with  him  and  with  defendants,  but  he  would  eeem  to  have  been 
aware  of  the  fact  that  according  to  the  principles  of  Hindu  Law  a 
legal  re-union  between  him,  defendants  and  Tulsi  Ram  was  not 
possible  inasmuch  as  Malan  Mai  was  then  dead.  We  say  that 
this  idea  was  possibly  in  his  mind  because  it  is  in  evidence  that 
when  Tulsi  Ram  was  introduced  into  the  business  as  manager  in 
Sambat  1933,  all  that  Telu  Mai  piomised  him  was,  that  he  would 
eventually  get  an  equal  share  with  defendants  in  the  property. 
Tulsi  Ram  and  his  father  Narain  Das  must,  of  course,  have  fully 
realised  that  in  the  circumstances  it  was  not  open  to  Telu  Mai 
to  give  the  first-named  a  share  in  the  joint  family  property,  but 
it  was  obviously  not  for  Tulsi  Ram  or  Narain  Das  to  object  to 
the  proposal.  Tulsi  Ram,  however,  knew  that  Telu  Mai  was  a 
masterful  man  aud  that  the  defendants  were  mere  children  and 
under  his  thumb.  He,  therefore,  accepted  the  situation,  aud  up  to 
the  year  Sambat  194 1  (1884)  worked  with  ielu  Mai  in  reliance 
upon  the  promise  made  in  Sambat  1933.  In  Sambat  }94,1,  however 
KiBhoi-e  Chand   had   just  attained  his  majority  and  we  hire  little 
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doubt  that  it  was  in  consequence  of  this  fact  and  because  he  felt 
his  position  rather  insecure  that  Tulsi  Ram  induced  Telu  Mai 
to  give  definite  effect  to  the  promise  that  had  been  made  to  him 
in  Sambat  1933.  Tulsi  Ram  himself  states  that  in  1884  he 
brought  it  to  the  notice  of  Telu  Mai  that  there  was  considerable 
difficulty  in  getting  the  Revenue  authorities  to  accept  him  as  the 
agent  of  the  family,  and  that  he  suggested  that  the  best  way  out 
of  this  difficulty  would  be  for  Telu  Mai  to  apply  to  the  Revenue 
authorities  to  effect  mutation  of  names  in  favour  of  the  various 
members  of  the  family,  ("A"  p.  76.  11.  7-35).  The  result  of 
this  suggestion  (which  was  obviously  due  to  Tulsi  Ram's  anxiety 
to  secure  his  rights  before  Kishore  Chand  could  dispute  them) 
was  that  on  the  11th  November  1884  an  application  was  present- 
ed to  the  Revenue  authorities  by  Telu  Mai,  accompanied  by  Tulsi 
Ram  (see  Bk.  "B''  pp.  103-104).  In  this  application  Telu 
Mai  prays  that  the  names  of  the  parties  therein  mentioned  may 
be  recorded  in  the  Revenue  papers  as  entitled  to  the  shares  spe- 
cified. Eutries  in  accordance  with  this  application  were  accord- 
ingly made. 

Mr.  Dawarka  Das  contends  that,  no    matter  what   may   have 
been  the  state  of  the  family  previou*ly,this    application    effectually 
"divided"  the  members  of  the   family,    inasmuch    as    it  amount- 
ed to  a    separation    or   division     of    title.     We   cannot   possibly 
accept  this  contention,  and  indeed  it  is  directly  opposed   to   plaint- 
iff's own   contention  that  there  was  a  separation  in    1893.     If  the 
family  were  disunited  in  1884,  what  reason    was  there,    it  might 
well  be  asked,  for  them  to  separate  again  in  1893  ?  But  the    posi- 
tion taken  up  by  the  learned  pleader    is   also   opposed  to   the   evi- 
dence given  by  Tulsi  Ram  himself,  for   the  latter   has  sworn   that 
it  was  only  alter  this  application  of  1884    that    he   assumed  to  be 
a  co-sharer  in  the  firm  (see  p.  76, 1.  42).     In    other  words,    while 
Mr.  Dawarka  Das  regards  this    application  as   a  disunion  of   the 
family,  his  client  (for  Tulsi   Ram    was    the   res  x«  plaintiff  in  this 
case)     treats  it  as    a  reunion !   Both   Tulsi   Ram     and    Kishore 
Chand  are  agreed  that  this  application  was  not   intended   to  effect 
a  partition   between    the   members  of    the    family.     Tulsi    Ram 
asserts  that  its  one  and  ouly  object  was  to   remove   the     difficulty 
that  had   been   experienced    about   powers-of -attorney.  Probably 
this  difficulty  had  struck  Telu  Mai  himself  and  in  his   old    age  he 
possibly  did  not   see   that   Tulsi   Ram   had    an   obvious    ulterior 
motive.     But  be  this  as  it  may;  it  is  on   the  evidence    absurd   to 
contend   that  an  application  which  was  intended  by    the    parties 
to  nnite  the  members  of  the  family  more  closely,   had   the   exactly 
opposite  effact,  despite  their  iuteotions,    of  disuniting    them.     An« 
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other  objection,  however,  to  Mr.  Dawarka  Das*  contention   is    that 
Kishore  Ohand,  though  a  member  of  the  joint  family    and    though 
admittedly  of  age  in  1884,  was  no   party    to   this    application.     It 
is  impossible,  therefore,  to  hold  that  it  effected  a    partition   of   the 
property.  But  as  we  have  remnrked,  not  one  member  of  the   family 
ever  regarded  this  application  as  any   thing    more   than    a   specifi- 
cation of  the  shares  which  the  parties    were  to   hold  in   the   prop 
erty,  and  no  one  has  suggested  that  at  the  time   it   was   preferred 
to  the  Revenue  authorities,  any   member  of    the    family    separated 
from  the  others.     We  shall  presently  have  to  deal    with   the    alle- 
ged  partition    of   1893  and  we    may   conveniently   reserve  for  the 
moment  the   question    whether  in  point  of  law  there  could  be  any 
partition   between    Telu  Mai.  defendants  andTulsi  Ram  in  view  of 
the     fact    that  the    last    named  was  not  legally  a  member  of  the 
joint   family,    and   the    further   question    whether   an   application 
to   the    Revenue  authorities  to  effect  mutation  in  the  names  of   the 
individual    members    of  the  family  amounts  per  se    to  a  separation 
of    the    family  qua  the  family  property.     We  refrain   therefore  at 
present    from   discussing    the    ruling   of    their  Lordships   of  the 
Privy    Council  in  the  case   of  Parbati   v.    Nau   Nihal   Singh  (') 
which    has    been  cited  in  connection  with  this  alleged  partition   of 
1884.    All   that  we  need  say  at  present  with  regard  to   those    pro- 
ceedings   is  that  it  apparently  never  struck  any  of  the  parties  that 
the   application  made  by   Telu   Mai,    at   the   suggestion   of  Tulsi 
Ram,    effected  a  separation    of   the   family    at  the    very  moment 
when  Telu    Mai    and    Tulsi    Ram    intended    to    strengthen    the 
position   of  Tulsi  Ram  as  a  member  of  the  family  and  a  co-sharer 
in    the  property.     Nor  can  we  see  how   Mr.    Dawarka    Das'  argu- 
ment   can  possibly  help  his   client.      We  have   already  found  that 
Narain  Das  and  Tulsi  Ram  were  separated  off  in  Sambat  1917    and 
we    are  further   satisfied    that    Telu    Mai  and   Mulan    Mai  were 
members  of  a  joint  family  and   that   the    property   in   dispute  be- 
longed to  this  joint  family.     Now,  it  is    not  contended   that  Tulsi 
Ram  had  any  right  to  or  interest  in  the  property  prior    to   Sambat 
1941  (1884),  or  that  he  was  in   any  way  re-united   prior   to    that 
date.     But    if   at    the    very    moment   that   he   is    supposed    to 
have   been   re-united,  he  was  in    fact  (if   such    an   absurdity   can 
be   considered)  actually  disunited,  the  proceedings  of   1893,  upon 
which    so  much  stress  has  been  laid  by   plaintiff's    counsel,   must 
be   entirely   ignored.     A  man  who   was  separated   off    in    1884 
cannot   well,  either  in  law  or  in  fact,  be  again  separated  off   nine 
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years  later.     Bnt,  of  conrse,  this  is   not   plaintiff's  case   nor  did 

Tulsi   Ram    ever     suggest    so    absurd   a  contention.     Plaintiff's 

story  is  that  Telu  Mai  was  the  sole   owner   of  the   property   and 

that  in  1884  he  gave  portions    of   his    property    to  his   nephews. 

Bat  if  this  story  is  not  accepted,  and  if   it   is   held  that   Tela  Mai 

and  Mulan  Mai  were  joint     in    property,  after  the   separation  of 

Narain  Das  in  Sambat  1917,     she  contends   that   Tulsi    Ram   was 

brought  into  the  family  in    1884   and  subsequently    separated  off 

in    1893.     She    farther     contends    that     io     1893  there    was  a 

complete   disruption  of     the   family   and    that    thereafter    each 

branch  enjoyed    its  own  share  of  the  property,  although  no  actual 

division   by   metes   and  bounds  may  have  been  made.     We   need 

not   farther   discuss  the  proceedings  of  1884,  for  it   is    clear  that 

no   "  separation  "  ^occurred   at  that    time.     Tulsi  Ram  himself  is 

quite  clear  apon    this    point,   though   he    would  have    ub  believe 

that   both    he  and  his  father    became  joint   with    Telu   Mai    and 

defendants     and    that     this    occurred    in    Sambit     1933.       He 

adds     "  when  I  became  joint,  J  became  joint   as    a   hissadar  and 

"  my   father    with  me.     In  Sumbat  1950  (1893)  a  partition    to  >k 

"place.     I   got  the  fou'th    share  that  had  beeu    promised   to  me 

"  in  Sambat  1933.     At   the  time  of  joining,  the    dealings    in  the 

"  names   of    Narain    Das-Tulsi    Ram    were     incorporated   in   the 

"  firm   of  Telu  Ram-Nathu  Mai.     All  items  from  Sambat  1933  to 

"  Sambat     1950    were    in    the    name    of    the    firm    Telu    Mal- 

"  Nathu  Mai  as  regards  food,  etc.     The  items   in  the   names   of 

"  myself  and  my  father  were  all  entered    in    the   common   Khota 

"of  profit  and  loss."  ("A"  page  48,  1.  26  et  seq).     He  subsequently 

admitted  in  cross-examination  that  though    he    was   promised  a 

share  in  Sambat  1933,  no  share    was    actually   fixed    till   Sambat 

1941  (1884),  and  he   continues  :     "  The  separation   in    1893  took 

"  place  because  I  became  an  honoiary  magistrate  and  president   of 

"  the  municipal  committee  and  hence  was  not  able    to   exert    my 

"  energies  to   the    business.     Thus   Telu    Mai    became     annoyed, 

M  and   also   On  acconnt  of  my  expenses,  and  so  he  separated  me  off. 

"  He    was   angry  at  the  time.     He  did  not  separate  me  off  ot    his 

"  own   will   and  kept  putting  it  off  until  finally  I  pressed  him   too 

"much   and  he  gave  in"  (page    7G  'A").     There  are  on  the  face 

of   it   many  discrepancies  in  this  evidence,  but  it  is  impossible    to 

ignore  the    broad  fact  that  Tulsi  Ram  dates    his   separation,    not 

from  1884    when  according  to  him  he  became    a   hissadar   in  the 

family,  but   from  1893.     His  evidence  upon  this  poiut  is,   to   our 

minds   conclusive^  for  obviously  no  one,  except  Telu  Mai,   was   so 

thoroughly     conversant     with     the   actual   facts.     Despite   Mr. 

Dawarka  Das'  argument  therefore  we  may  safely  asiunie  that 
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there  was  no  disruption  of  the'  family  in  1884.  We  may  now 
proceed  to  a  consideration  of  the  proceedings  of  1893,  bat  b«  fore 
dealing  with  tbem  we  may  briefly  refer  to  certain  other  matters 
of  an  earlier  date.  From  the  statements  of  Tulsi  Ram  to  which 
we  have  already  alluded,  it  is  clear  that  that  individual  had 
been  anxious  for  some  time  prior  to  March  1893,  to  effect  his 
separation  from  the  joint  family.  Like  his  father,  Narain  Das, 
who  after  some  years  struggling  with  Telu  Mai,  induced  the 
latter  eventually  to  agree  to  a  separation  in  Sambat  1917. 
Tul9i  Kam  would  appear  to  have  pressed  for  a  separation  some 
years  prior  to  1893.  In  Sambat  1948  (or  A.D.  1891)  it  would 
appear  that  separate  khatas  were  opened  in  the  respective 
names  of  Telu  Mai,  defendants  and  Tulsi  Ram,  and  the 
explanation  offered  by  defendants  is,  that  these  khatas  were 
commenced  with  the  object  of  subsequently  separating  off 
Tulsi  Ram,  whose  oonduct  had  displeased  Telu  Mai  (''A"  p. 
24,  1.  10).  Tulsi  Ram  admits  that  these  separate  khatas  were 
started  iu  that  year  ("A"  p.  48,  1.  38)  and  also,  as  we  have 
seen,  that  he  had  been  pressing  Telu  Mai  to  divide  him  off,  The 
fact  that  the  separate  hhatas  were  started  with  the  object  of 
effecting  a  separation  of  Tulsi  Ram  and  with  that  object  only, 
is  further  apparent  from  the  evidence  of  that  person  to  the 
effect  that  "  the  khatas  between  Sambat  1948  to  Samb.at  1950 
"  were  all  collected  together  and  the  whole  earnings  having  thus 
"  been  obtained,  partition  was  effected.  These  calculations  were 
"  not  made  in  the  bahi  and  hmce  they  are  not  to  be  found  now. 
"They  were  made  on  a  separate  paper.  The  only  entry  is  as  to  my 

u  share No   partition  money  was    then    credited  to 

"  the  khata  of  Kishore  Chand-Kanshi  Ram,  and  similarly  in 
"the  case  of  the  khata  of  Telu  Mal-Nathu  Mai,  so  far  as  I 
"  have  seen,  there  is  no  entry  or  note,  showing  their  share  of  the 
"  partition  money"  (p.  94,  "A",  1.  26).  There  can,  we  think, 
be  little  doubt  upon  these  admissions  by  Tulsi  Ram  himself 
that  the  possibility  of  separating  him  off  from  the  other 
members  of  the  family  was  present  to  the  mind  of  Telu  Mai 
in  1891,  and  that  in  view  of  this  possibility  Telu  Mai  adopted 
in  that  year  the  very  same  course  of  action  that  he  took  in 
Sambat  1914  (1857)  when  Narain  Das  was  so  anxious  to  start 
business  for  himself.  He  opened  the  separate  khatas  in  order 
to  effect  a  proper  distribution  of  the  property.  True,  that 
he  had  legally  no  power  to  make  this  distnbntion  but  we  must 
remember  that  the  defendants  were  even  in  1893  comparathely 
young  men,  under  the  influence  of  their  masterful  uncle,  and  in 
all  probability  as  anxious  to  get  rid  of  Tulsi  Kam  as  the  Litter 
was  anxious  to  go.     But  even    Tulsi   Ram  is   obliged  to   admit 
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that  Telu  Mai  was  mnch  averse  to  this   separation^    and   that   he 
kept   on    deferring   action,    until   he   was    eventually   forced  by 
Tulsi     Ram '8    importunity    to  agree  to  it.     This   is     a    most 
important  fact  to  be  kept  in  mind   when   we  have    to   deal   with 
the    proceedings   of     1893.     If   Tela    Mai   was   opposed    to   the 
separation    of  Tnlsi  Ram,  and  if  he  agreed  to  it  only    under  com- 
pulsion,   is  it  at  all  likely  that  he  would  go  further   and    effect   a 
separation   between   himself  and  the  sons  of  Mulan  Mai,  to   whom 
he    had    been  in  loco   patris   for   some    18    years    and    to   whom 
he  seems    to   have  been    most   devotedly   at!  ached  ?       For    such 
separation     there    was   absolutely    no   motive.     The   defendants 
were,  so  far  as  we    can   gather   from    the  evidence  on  the  record, 
affectionately   disposed    to    their   uncle,    and    he   on      his      part 
regarded  thorn  as  his  own    sons.     Nathu    Mai,  his  son,   was  prac- 
tically an  imbecile,  and    it  is    in    the   highest    degree  improbable 
that  Telu  Mai  in  his  old   age,  when  be  was  himsblf    incapable   of 
managing  the  huge  business    of  the    Ferozepore   shop,    would   go 
out  of  his  way  to   separate  off   Kishore  Ghand  and    Kanshi  Ram 
at  a   time  when   the  latter  were   beginning    to    understand  -the 
working  of  the  shop  aud  were  in   a   position    to  take  the    place   of 
Tulsi  Ram,    who    had,  to   his   displeasure,    determined    to   leave 
thd  business.     Such   then   was  the    position    of  affairs   when   the 
proceedings   of   1893  took   place,  and    <i    priori   it    would    seem 
incredible  that  either  Telu   Mai   or   defendants   inteuded    by    the 
proceedings    to   effect   anything    #more    than    the    "  separation  * 
(if  so  it  can    be   called)    of   Tulsi    Ram.     And   that    this  &  priori 
argument   is    cottect,    U   shown     by   the    positive     evidence     of 
Mussammat   Sahib    Devi,  the    widow     of     Telu    Mai,    who,    as    a 
witue.ss    for   Hie    plaintiff,    admits      that   when  Tulsi    Ram    was 
separated  off,    "  the    defendants     remained  joint,  although  I  kept 
"  on  saying  that  they    should  be  separated     off.     Telu    Mai,    bow- 
"  ever,  k-  pt  putting  off."  ('lA"  p.  107, 11.  2-4). 

With  these  prefatory  remarks,  we  now  pai-e  on  to  a  con- 
sideration of  the  proceedings  which  commenced  with  the 
application,  dated  the  7th  March  1893  ("B,"  p.  108).  This 
was  an  application,  signed  by  Telu  Mai,  Tulsi  Ram,  Kishore 
Chand  and  Kaoshi  Ram  aud  was  addressed  to  the  Assistaut 
Collector,  1st  grade,  Ferozepore.  In  it  the  applicants  set  forth 
the  various  immovable  properties  that  were  henceforth  to  be 
held  by  them  in  severalty,  and  it  was  prayed  that  each  co-sharer 
may  in  the  revenue  papers  be  separately  shown  as  owuer  of 
the  culturable  lands  of  his  share  "  as  defined  above,"  aud  it  was 
added  that  the  debts  due  to  the  firm,  lands  mortgaged  to  the 
same  and  all  other  shop  dealiugs  had  not  been  partitioned  but 
were    joint    as     before.     Apparently    there     was    considerable 
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discussion    about    the  terms  of   this  application,  for  though  it  is 
dated    the   7th    March,   it  was   not   actually   presented    to     the 
Assistant  Collector  till  the   26th   April   ("B,"   p.  236).    On   that 
date    Telu  Mai,  who   was   accompanied  by    Tulsi  Ram,  Kishore 
Chand    and  Kanshi  Ram,  appeared  before  the  Assistant  Collector, 
presented    the    petition  above  referred  to  and  prayed  (1)    that  the 
names  of  himself,    Kishore   Cband    and    Kanshi    Rani    should  be 
removed  from  the  entries  regarding  the  villages  which  had    fallen 
to  the  share  of  Talsi  Ram,  and  that   the    latter  should    thereafter 
be  treated  us  sole  and  exclusive  owner  of  these  villages  ;    (2)  that 
Kishore   Chand   and   Kanshi    Ram   should    be   regarded  as   sole 
and  exclusive  owners  of  all  the  bouse  and  landed  property    which 
had    fallen   to  the   lot     of   the   applicant  himsrlf   and   Kishore 
Chand    and  Kanshi  Ram,  and    that  the    applicant's  name  should 
be  removed  from  the  entry   regarding   the    ownership  of  tbe  said 
villages ;   and   (3)  that   the   debts,    mortgages,   etc.,   of  the  firm 
should  remain  as  heretofore  joint,    and    that    Us.  10,000    should 
be  paid  out  of  the  joint    funds    to  Gauga    Ram,  the  son  of  Telu 
Mai's  sister.     On   the  same   date    Kishore    Chand   and  Kanshi 
Ram  stated  before  the    said   Assistant  Collector   that  Tulsi  Ram 
was  henceforth  to  be  regarded   as   the  sole  owner  of  the  property 
which  had  been  assigned  to  him,  and  added,  "similarly  we  shall 
"  have  the  same  rights   in   respect    of    the  property   of  our  own 
"  share  and  also  that  of  the  share  of   Lala   Telu  Mai  as  those  of 
"Lala  Tulsi  Ram  in  the  property    of   his   own  share,"   and  they 
explained  that  this  partition   was  not   to  be  deemed  to  affect  the 
debts,  mortgages,  etc.,  of  the    firm,    which  were  to   remain   joint 
"as  before,"    (Book  "13,"    pp.  238-239).     It  is  not  very  clear 
what  happened  after   this,   but  there    can  be  no  doubt  that  the 
statement    made  by    Kishore   Chand   and   Kanshi    Ram  on  the 
26th  April  1893  was  not   agreeable    to   the  other  members  of  the 
family,  for  on  the  very  next  day  we  find   them  coming  forward 
before  the  same  revenue   officer   and  modifying  that  statement. 
In  this  latter  application  they  admit  that  Lala  Nathu  Mai  is  also 
along  with  them  entitled  as  owner   to  all  the  immovable  property 
which    fell  to  their   share    under   the   said    partition  and  also  to 
the   other  property  which  fell    to    Lala   Telu    Mai    and  which  he 
caused  to    be    entered    in    their     names.     They    go    on,  in    this 
appl  cation,    to  say  that  "  we  and   Lala   Nathu   Mai  are  all  three 
u  owners    of   and  heirs   to   the  said    property  in  equal  shares," 
and    they  ask  that  mutation    of   names   may  be  effected  in  their 
and    Nathu    Mal'H  name.     The  statement     coucludes    with   the 
remark,    "  If  Lala    Sathu  Mai   dies  without   any  male  issue  the 
"  property   of  his    share    will   devolve  upon    us,  Lala  Tulsi    Ram 
"  shall  have  no  right  whatever  to   the  said  property."     On  the 
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1st  May  1893  Telu  Mai   himself   appeared  before   the   Assistant 
Collector   and  after   asking   that   the  names  of    himpelf  and  the 
defendants   should    be   removed   in  respect  of   the  villages   that 
had   fallen  to  Tulsi  Ram's   share,    he   prays   that   as  regards  the 
other    villages,  mutation  of  names  should  be  effected  in  his  name 
and   in  the  names  of  defendants  according   to  the  shares  specified 
before,  i  e.,   that  two  shares  should  be  shown  in  his  name  and  one 
share   should  be  shown  as  the  joint  property   of  defendants.     He 
further  adds,    "  After  my  death  Nathu  Mai,  my  son,  will  succeed 
"  to  my  ebare.     After   the   death   of   Nathu  Mai,  Tulsi  Ram  will 
"  have   nothing  to  do    with  the  shares   entered    in    my  namo  in 
M  case  he   (Nathu  Mai)    leaves    no   male  issue.     Kishore  Chand 
4*  and   Kan8hi  Ram   will   succeed   to   and    become   proprietors  of 
"  my  share.     The  entire  property  referred   to  in  the   application 
"  for   partition  was  acquired  by  me  exclusively.     I  have  given  the 
"  property     by   partition    to  Tulsi  Ram,   Kisbore     (Jhand   and 
11  Kaushi  Ram   because  they  are  my  kinsmen   and  my  nephews," 
("  B,  "   pp.   238-239).     We   have     already    given    reasons     for 
holding  that  the   latter   assertions   by   Telu   Mai   were  not  true 
and   that  he  did  not  himself  acquire   this  property,  and  upon  this 
point   we  need  say  no  more  at  present.     On  the  same  d^y  Kishore 
Chand  and    Kanshi   Ram   also   appeared   before    the    Assistant 
Collector   and  prayed  that  in  respect   of  all  the  villages,  etc.,  that 
had  not   fallen   to  the   share   of   Tolsi    Ram,   the  entry   as   to 
ownership   might    be   made   as  follows : — Telu    Mai,  two  shares, 
themselves  one  share.     They  added   that   after  the  death  of  Telu 
Mai,  his  son  Nathu     Mai    would  inherit  his   shares,   and  that  if 
Nathu  Mai  died   Bonless,  they    would  succeed  to   his  property, 
the  mother  and  widow  of  Nathu    Mai  being  entitled   to   suitable 
maintenance.    ((i  B,"  p.   240).     It  is   admitted  that  mutation  of 
names  was  effected  in  accordance  with  these  applications,  and  the 
questiou  which  we  have  to   decide   is   whether  upon    these  facts 
we  must  infer  that  there  was  a  disunion  of  the  whole  family. 

We  have  already  set  forth  reasons  a  priori  and  founded  ou 
direct  evidence  in  support  of  our  view  that  despite  the  pro- 
ceedings of  1893,  there  was  no  separation  between  Telu  Mai 
and  his  two  young  nephews,  the  present  defendants.  Obviously 
the  sole  intention  of  all  the  parties  was  to  separate  Tulsi  Ram 
who  had  for  some  time  past  been  anxious  to  start  business  on 
his  own  account,  and  so  far  from  there  being  any  motive  for  a 
general  disunion  of  the  family,  there  wnS  ou  the  contrary  every 
reason  why  lelu  Mai  and  defendants  should  continue  joint. 
But  it  is  impossible  to  say  that  there  was  not,  in  these  pro- 
ceedings, a  specification   of   shares  within   the  meaning  of   the 
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decision  of  their  Lordships  of  the  Privy  Council  in  the  case  of 
Balabux  v.  Rukhmabai  ('),  and  in  addition  we  have  the 
undoubted  fact  that  the  members  of  the  family  preferred 
an  application  to  the  Revenue  authorities  to  the  effect  that 
the  various  properties  therein  specified  should  henceforth 
be  entered  as  owned  by  them  in  their  individual  capacities. 
This  application  was  acted  upon  and  mutation  effected  in  accord- 
ance with  it.  Mr.  Dawarka  Das  Was,  therefore,  fully  jostified  in 
citing  another  very  recent  decision  of  their  Lordships  as  being  in 
favour  of  his  contention  that  these  proceedings  amounted  to  a 
disruption  of  the  family,  as  a  whole.  Ihe  decision  in  question 
is  that  given  in  the  case  of  Parbati  v.  A/aw  Nihal  Singh  (2).  It  is, 
of  course,  unnecessary  for  us  to  say  that  we  unreservedly  accept 
the  propositions  of  law  enunciated  in  these  two  cases.  At  the 
same  time  we  are  of  opinion  that  the  present  case  is  upon  its 
facts  clearly  distinguishable  from  the  cases  which  were  before 
their  Lordships,  and  we  note  that  in  both  of  tho  latter  cases  their 
Lordships  discussed  the  facts  to  see  if  the  propositions  of  law 
which  they  laid  down  would  apply.  In  the  former  case,  it  is  ex- 
pressly stated  that  it  would  be  open  to  the  parties  to  show 
that  after  the  virtual  separation  which  was  effected  by  a  speci-  ' 
ficatiou  of  shares  among  the  members  of  a  joint  Hindu  family, 
there  was  among  certain  members  an  agreement  to  remain  united 
or  to  re-unite.  In  the  latter  case,  while  holding  that  an  appli- 
cation to  the  Revenue  authorities  to  record  shares  in  severalty 
could  not  be  looked  upon  as  a  mere  paper  and  nominal  trans- 
action, their  Lordships  proceeded  to  point  out  that  subsequent 
events  showed  conclusively  that  the  application  was  intended  in 
that  case  to  be  a  real  division  of  the  property.  They  say,  after 
discarding  the  oral  evidence  as  worthless, — "  But  of  the  numerous 
"  documents  given  in  evidence  many  are  absolutely  incon- 
"  sistent  with  the  continuance  of  the  family  as  a  joint  Hindu 
"  family  owning  the  family  property  jointly  ;  none  are 
"  inconsistent  with  the  partition,  in  interest  and  right,  of  that 
"  property  in  the  manner  indicated  in  the  petition  ;  and  some 
"  are  inexplicable  on  any  other  assumption."  And  their  Lord' 
3hips  lay  great  stress  upon  one  fact  which  in  their  opinion  prov- 
beyond  doubt  that  a  partition  had  taken  place.  They  say, 
if  there  be  one  thing  more  than  any  other  inconsistent  with  the 
•'  existence  of  a  joint  Hindu  family,  it  is  that  the  eldest  male  aud 
"  manager  of  the  family,  should  treat  one  member  as  the  owner 
"  of  his  fhare  of  the  entire  property,  and  account  with  that  raem- 
"  ber    for    the    income    of    tho  property  upon   that  basis.     Yet 
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"  the    very    first    business    transaction    which    takes    place  be- 
"  tween     Dalip    Singh   and   Mnssammat  Rani  after  the  preseDt- 
"  ation    of   the  petition    is   conducted    on    those    lines."     From 
those   quotations  it  is  clear  that  iheir  Lordships  did  not  intend  to 
lay   down  as  a  hard  and  fast  rule  that    the  mere   specification  of 
shares   in  a  document,   or  the  mere  application    to  the  Revenue 
authoiities  to  effect  mutation  of  names  in  favour   of   the   various 
members  of  a  joint  Hindu   family,    per   se    debarred  the   parties 
from  asserting  that  despite  such  proceedings  there  had    in    actual 
fact  been  no  separation  between  certain  members  of    the   family. 
On  the  contrary,  their  Lordsbips  held  that  it  is  open  to  the    latter 
to  prove  that  there  was    no    separation    between  themselves  and 
any    other    member  of    the  family.     The   question   then  before 
us  is   whether  upon     the    facts    of   the  present  case    there    was 
a  separation  between  Telu  Mai  and    his  nephews,    the  defendants. 
As  we  have  had  occasion  to  remark  before,  there    was    no   reason 
why  they  sbould    separate.     On    the   contrary,     Telu    Mai,  who 
was  averse  even  to    the   separation    of  Tulsi    Ham,    would  have 
been    the  very  last  person  to  agree  to  the  defendants  also  leaving 
the   firm  at  a  time  when  he  was  old    and  blind  and  his  son   was 
an  imbecile.     But   apart   from  that   fact,    we   have   defendants 
themselves     in  their  6ual  application   to  the  Assistant  Collector 
(on  the  1st    May  1893)  stating  distinctly  that  their   names   and 
the    name  of  Telu  Mai  should  be  entered  as  joint  owners  of   the 
properties  that   fell    to   their   respective   shares,  ("  B  "  p.  240), 
Tulsi   Ham    again   admits  that  no  partition  mouey  "  was  credited 
"  to  the  khata  of  Kishore  Chand    and   Kanshi    Ram    or   of   Telu 
"  Mal-Na<hu  Mai,"   and   that  the  only    entry  made  at  the    time 
was  with  regard  to  his    own  share    ("A,"  p.    94,    11.27-35).     He 
admits  that  he  received  his  own  full  share,  however,  ("A."  p.  48 
1.  28).     Then  again,  Mussammat  Sahib  Devi,  the  widow  of    lelu 
Mai,    who   is     a    witness,    unquestionably    partial    to    plazntiff, 
states  that    when   Tulsi   Ram    was  separated    off   in    1893,  the 
defendants    remained    joint    with   Telu    Mai,    and    this    too  de- 
spite her  entreaties  to  the  contrary    (p.  107,   "A  '  1.  2).     Nor   is 
there  wanting  documentary  evidence  in   support   of   defendants' 
contention.     From  the  account  books  it  will  appear   that    while 
the   expenses  of   Tulsi    Ram    no   longer  appear   in    the    kharch 
khata  after  1893,  the  expenses  of   defendants    and   their  families 
continue  to  be  so  debited   as    before    (see    Kishore    Chaud's  evi- 
dence, pp.  34  (I.  42;  aud  35).    Again,  according  to  the  applioatiou 
for    partition,  dated  7th  March  1893,  the   land  in   mauza  Rukna 
Mangla  fell  to  the  share  of  defendants    ("B,"  p.    110,  1.  4).     But 
when   this  land  was  sold  in  April  1894,  we  find  that  the  vendors 
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are  Tela  Mai,  Kishore  Chand  and  Kanshi  Ram  ("B,"  p.  245). 
Obviously,  if  there  had  been  a  real  separation  between  Tela 
Mai  ani  the  defendants  in  1893,  there  would  have  been  no 
necessity  for  including  the  name  of  Tela  Mai  as  one  of  the  vend- 
ors of  this  property,  nor  would  the  sale  proceeds  have  been 
credited  to  the  kharch  khata  of  the  firm  as  in  point  of  fact  they 
were  (Kishore  Chand's  evidence,  p.  75,  "A,"  11.  27-31,  see  also 
11.  32-35),  Then  again,  if  a  disruption  of  the  family  as  a  whole 
had  occurred  in  1893,  we  fail  to  see  why  defendants  should 
have  defrayed  all  the  expenses  incurred  in  respect  of  the  death 
of  Telu  Mai  in  1897  (a  large  sum  of  Rs.  8.782  were  spent 
on  this  occasion — "A"  p.  33,  1.  21  et  seq)  and  of  Nathu  Mai. 
On  the  latter  occasion  defendants  spent  a  sum  of  Rs.  1,951  and 
towards  this  snm  Tulsi  Ram  and  his  father  Narain  Das  contri- 
buted only  Rs.  1 1  hataur  pagri  ( p.  33,  "A,"  1.  33).  Nor  again 
if  the  family  had  disunited  as  a  whole,  is  there  any  explanation 
offered  for  the  fact  that  it  was  Kishore  Chand  and  not  Tulsi 
Ram  who  performed  the  important  ceremony  of  the  kirya 
karam. 

Again,  we  6nd  that  in  various  mutation  proceedings  that  occur- 
red   subsequently  to  1893,  the  shares  of  Telu  Mai  and  defendants 
were    stated   differently  on   different  occasions.    Sometimes    the 
shares   were  described  as  being  equal  and  sometimes  Telu  Mai  was 
stated  to   have    a   two-thirds    or   a  one-third    share      (Kishore 
Chand,  "A,"  p.  41,  1.  31).    Lastly,  certain  lands   were  purchased 
after      1893,     in     the     names      of     the     defendants,    but    the 
income   of    all   the   villages   was    eventually    transferred   to  the 
khata   of    the   shop     (Kishore    Chand,    p.    27,    "A,"   1.  7).     All 
these   facts  are  inconsistent  with    the   theory  that   there    was    a 
separation   in   actual  fact  between  Telu  Mai  and   the   defendants 
in  1893,  when  Tnlsi    Ram  was  admittedly    partitioned   off.     But 
irrespective  of  these  facts,   it  is  open  to  argument  whether  in  the 
peculiar   circumstances  of  the   case,  the  proceedings  of  1&93  could 
in   any  event  be  regarded  as    a  disruption  of  the  family.     It  is  ad- 
mitted that  as  Mulan    Mai  died  in    Sambat  1932,  it   was    legally 
impossible    for   Tulsi  Ram  to  rejoin  the  family  in  the  strict  sense, 
for,    as  laid   down  by  their  Lordships   of  the    Privy   Council,  "  a 
"  re-amon  in  estate-property  so  called  can  only  take  place  between 
"  persons    who  were  parties  to  the  original  partition,"  (Balabuz  v. 
Rukhmabai)  (').     Assuming,  therefore,  that  there  was  in    Sambat 
1917   a    partition  between  Telu  Mai,  Mulan  Mai  and  Narain  Das, 
we    must   necessarily  hold     that   in    Sambat    1933    (after  Mulan 
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Mai's  death)  there  could  not  be  a  re-union  in  law  between 
Telu  Mai,  defendants  and  Tulsi  Ram.  This  being  so,  it 
follows  that  the  so-called  separation  of  Tulsi  Ram  in  1893 
could  not,  in  itself,  affect  the  position  of  the  other  members  of 
the  united  family.  In  answer  to  all  these  facts  against  his 
theory  that  in  1893  there  was  a  separation  of  aJl  the  members 
of  the  family,  Mr.  Dawarka  Das  lefers  to  (1)  the  fact  that 
in  1891  separate  accounts  had  been  started  in  the  names  of  the 
various  members  of  the  family,  and  that  the  accounts  were 
carried  on  even  after  the  departure  of  Tulsi  Ram  ;  (2)  suits 
being  instituted  in  the  names  of  various  members  of  the  family  ; 
and  (3)  the  fact  that  Telu  Mai,  in  a  certain  lease  executed 
after  1893,  stood  surety  to  defendants  for  payment  of  rent  by 
a  certain    lessee   of  the  name  of  Kamal-ud-din. 

In  our  opinion  these  facts  are  not  inconsistent  with 
defendants'  contention  that  there  was  in  1893  no  real  separation 
between  them  aod  Telu  MhI.  As  we  have  already  observed, 
the  separate  Tchntas  which  were  started  in  1891  were  opened 
with  the  object  of  eventually  dividing  off  Tulsi  Ram.  Kishore 
Chand  gives  this  explanation  ("A,"  p.  24,  1.  13)  and  his 
evidence  upon  the  point  has  not  been  contradicted,  and  he  also 
explains  (again  without  contradiction)  that  they  were 
continued  after  the  separation  of  Tulsi  Ram,  in  order  to  check 
the  extravagance  of  the  ladies  of  the  family,  (p.  28,  "A,"  1.  6). 
Not  only  is  he  not  contradicted  upon  these  points,  but  his 
evidence  is  practically  corroborated  by  the  statement  of 
Tulsi  Ram  himself  (p.  94,  "A,"  1.  ^5).  As  regards  the  institution 
of  suits  in  the  name  of  Telu  Mai,  the  District  Judge  has  very 
rightly  pointed  out  that  this  fact  can  count  for  nothing.  In 
the  first  place,  it  is,  or  was,  quite  usual  for  the  managing  member 
of  the  family  to  sue  in  his  own  name  for  debts  due  to  the  firm, 
and  in  the  second  plaoe,  we  find  that  on  several  occasions  even 
the  gomashta  of  the  firm  figured  as  the  plaintiff  on  certs-in 
occasions  (see,  for  example,  pp.  88,  89,  90  of  Book  "B").  This 
fact,  therefore,  can  carry  no  weight.  There  is  greater  force  in 
the  third  argument  and  prima  facie  it  would  seem  t®  be  in- 
congruous that  Telu  Mai,  who  was  one  of  the  owners  of  the 
property,  should  stand  surety  to  his  nephews,  the  other  co- 
owners,  for  payment  of  the  rent  from  the  lessee  of  part  of  the 
joint  property.  But  it  is  obvious  from  the  statements  of 
Kishore  Oband  in  that  caee  (''B,'  p.  131)  that  he  had  very  little 
knowledge  of  the  history  of  the  family  or  of  the  facts  of  the 
case.  He  states  first  of  all  that  the  proprietors  in  the  firm  (who 
were  entitled  to  the    rent)    were  Telu  Mai,  himself    and   his 
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brother  and  that  Natau  Mai  had   no   concern    whatever    therein, 

even  after  the  death  of  Telu  Mai.    This  was  in   direct  contradic- 
tion with  what  he   had    stated    to  the    Revenue    authorities   on 

the  1st  May  1893.  But  he  continues  :— "'The  shop  was  joint, 
"  Telu  Mai  was  a  surety  tor  the  payment  of  the  said  rent.  But 
"he  was  only  a  nominal  surety.  Telu  Mai  had  uTdmbtedly  a 
"  right  in  the  mortgage  money  and  rent,  by  virtue  of  the  shop 
"  being  joint.  Telu  Ma]  got  his  name  entered  merely  for  the 
"sake  of  Kamal-ud-din  (the  lessee)."  We  do  not  think  any 
reliance  can  be  placed  upon  this  piece  of  evidence.  It  would 
seem  that  Telu  Mai  was  anxious  to  get  a  lease  in  favour  of  his 
friend  Kamal-ud-din  and  that  he  went  out  of  his  way  to  stand 
surety  for  his  friend.  In  his  life  time  Teln  Mai's  wish  was 
apparently  law  to  the  members  of  his  household  and  it  was  not 
for  Kishore  Chand  and  Kan-<hi  Ram  to  gainsay  him  when  he 
wanted  to  carry  out  any  particular  object.  In  the  cane  with 
which  we  are  now  dealing,  Kishore  Ohand  confessedly*  saw  the 
difficulty  of  the  position  and  frankly  admitted  it.  Telu  Mai 
was,  as  he  says,  one  of  the  owners  of  the  property  and  yet 
Telu  Mai  had  in  bis  wisdom  thought  fit  to  stand  surety  for  the 
payment  of  the  rent,  Kishore  Chand,  like  a  wise  man,  leaves 
the  matter  at  that.  He  cannot  explain  satisfactorily  the  whims 
of  the  old  man,  but  he  certainly  can  and  doe-*,  say  that 
the  latter  was  joint  owner  in  the  property.  Here  again  we 
cannot  find  that  there  is  g>od  and  definite  evidmca  inconsistent 
with  the  theory  that  no  disruption  of  the  family  took  place 
in  1893  whenTulsi  Ram,  a  stranger,  was  given  a  bonus  a>  d 
allowed  to  leave  the  family  business. 

Our  conclusions,  therefore,  upon  this  point  are  in  full  accord 
with  tbose  of  the  District  Judge,  and  we  agree  with  him  that 
the  family  was  in  all  respects  joint  in  the  fi-st  instance;  that 
the  separation  of  Narain  Das  in  Sambat  1917  did  not  affect  the 
other  members  of  the  family  ;  that  the  latter  (Telu  Mai, 
Mulan  Mai  and  their  mother)  remained  joint  during  their  lives  ; 
that  the  proceedings  of  Sebmb&t  1933,  when  Tulsi  Ram  was 
introduced  as  a  manager  of  the  business,  of  Sambat  1941,  when 
'shares'  were  allotted  to  the  parties  and  of  fe'amoai  1950,  when 
Tulsi    Ram     was    givea   his    '.shard'    aad    allowed    to   set    up    in 

»  business  for  himself  did  not  effect  a  partition  among  the  re  illy 
joint  members  of  the  family.  Tbe  latter  continued  joint  in  all 
particulars  up  to  the  date  of  Nathu  Mai's  death  in  1^00  A  D. 
Upon  this  view  of  the  facts  we  need  say  but  little  with  regard 
to  issues  5  and  6.  We  agree  with  the  District  Judge  that 
some  sort  of  "  arrangement "   was   arrived  at  in  1893    between 
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Telu  Mal'and'the  defendants,  and  upon  this  point  we  see  no  reason 
to  distrust   the  evidence   of  Kishore   Chand,   corroborated    as  it 
is   by   the  admissions  made  on  the  10th  May  1893  by  Tulsi  Rum 
and   by    the  statements   made   on   the   1st  May    1693   by  Telu 
Mai    and  the  defendants  to  our  minds  all  that  this  '  arrangement' 
proves   is  that  at  that  time  the  defendants   were  not  aware  of  the 
true  facts  of  the   case.  They  were   at  the   time  clearly  labouring 
under  the  misapprehension  that  the  property  belonging  to  the  shop 
was  the  acquired  property  of  Telu  Mai  as    we  have   endeavoured 
to  show,  this  was  an   error    on   their  part.     But  it  is  unnecess- 
ary  for  us    to  say   much   in  regard  to  this   aspect  of  the  case. 
If   the   property    was   in    reality   the    joint     property     of   the 
family,   it   is  obvious  that  Telu  Mai  had  no    right   to    make  any 
disposition   of  it  to  the  prejudice  of  of   his  sou,  Nathu  Mai.      But 
if  it  is  joint   property,   then  plaintiff,    the  widow  of  Nathu  Mai, 
has  admittedly   no  right  to  claim  the  share  of   her  deceased  hus- 
band, and  under  the  principles  of  Hindu  Law,   defendants,   who 
were  joint  with  Nathu  Mai,  would  alone  be  his  heiis. 

On  the  other  hand,  if  the  property  wa9  the  self-acquired 
property  of  Telu  Mai,  it  is  equally  clear  that  he  had  pleuary 
powers  of  disposition  with  regard  to  it,  (see  the  decisiou  of  their 
Lordships  of  the  P.  C.  in  Balwant  Singh  v.  Rani  Kishoti,  ('). 
In  the  latter  event  his  wishes  as  to  the  disposition  of  the  pro- 
perty, expressed  on  the  1st  May  1893  before  the  Revenue 
authorities,  must  be  given  effect  to.  In  our  opinion  the  pro- 
perty (though  it  owed  its  present  existence  to  the  genius  of  Telu 
M»l)  was  the  joint  property  of  the  family  and  accordingly  Telu 
Mai  had  no  power  to  dispose  of  it  as  he  purported  to  do.  We 
have  already  pointed  out  that  Telu  Mai  had  for  some  time  past 
been  posing  as  the  owner  of  the  whole  property,  and  we  have 
shown  that  he  was  enabled  to  take  up  this  position,  by  reason 
of  the  fact  that,  there  was  no  one  interested  and  acquainted  with 
the  facts  to  gainsay  him.  Narain  Das  and  Tulsi  Ram  obviously 
would  not  contradict  his  assertions,  for  had  they  disclosed  the 
truth,  defendants  wculd  have  been  able  to  challenge  the  validity 
of  the  gift  made  to  Tulsi  Ram.  Apart  from  them,  there  was 
no  one  alive  who  would  be  likely  to  enlighten  the  minds  of  the 
defendants.  It  is  therefore,  not  surpising  that  the  latter  ac- 
cepted the  arrangement  made  by  Ttlu  Ma),  and  in  the  circum- 
stances it  cannot  be  used  as  an  argument  against  them  that 
having    accepted   this     arrangement,   they   are     estopped   fiom 
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asserting  that  the  property  was  really  joint.  But  even  if  they 
are  estopped  from  raising  that  plea,  plaintiffs  claim  mast  fail, 
as  in  that  event  they  are  entitlea  to  rely  on  the  facts  as  alleged 
by  her  and  to  contend  that  if  the  property  was  in  truth  the  ac- 
quired property  of  Telu  Mai,  the  disposition  of  it  made  by  him 
in  1893  must  be  carried  into  effect.  Defendants,  however,  have 
from  the  ontset  of  this  case  maintained  that  the  real  facts  are 
that  the  property  was  joint  and  it  is  only  in  the  event  of  this 
contention  being  found  against  them  that  they  set  up  the 
alternative   plea. 

We  now  come  to  the  question  whether  the  plaintiff's  right 
to  her  husband's  share  in  the  property  (whether  that  property 
be  found  to  be  joint  family  property  or  not;  has  not  already  been 
adjudicated  upon  in  her  favour.  Plaintiff  contends  that  there  has 
already  been  litigation  between  defendants  and  herself  as  to 
whether  she  is  or  is  not  the  heir  to  her  husband's  share  in  the 
'shop'  property,  and  sho  maintains  that  in  that  litigation  this 
question  was  directly  and  substantially  in  issue  and  that  upon 
it  the  courts  have  given  a  final  decision  in  her  favour.  This  plea 
of  res-judicata,  as  the  District  Judge  remarks  in  his  Judgment 
("A"  p.  126),  was  not  put  into  issue  formally,  but  it  was  fully 
argued  before  him  at  the  close  of  the  case.  He  decided  on  tbj8 
point  against  the  plaintiff,  bnt  we  are  not  able  to  agree  with  him. 
Plaintiff  relies  upon  two  previous  cases  in  support  of  her  plea* 
In  the  first  case,  Kishore  Chand  v.  JJde  tiingh  ("B,"  pages  114, 
130,  137)  the  claim  was  for  a  sum  of  about  Rs.  1 7,000.  The  suit 
whs  instituted  in  1897  by  Telu  Mai,  Kishore  Chand  and  Kanshi 
Ram,  bat  Tela  Mai  died  shortly  after  its  institution.  Thereupon 
Nathu  Mai  applied,  through  the  other  plaintiffs,  to  be  brought 
on  the  record  as  co-plaintiff  in  the  place  of  his  deceased  father. 
The  District  Judge  held  (by  his  order  dated  3rd  November 
1897)  that  Nathu  Mai  could  not  be  brought  on  the  record  until 
he  had  obtained  "  a  succession-certificate."  Nathu  Mai  also 
died  pendente  lite  and  the  final  order  of  the  District  Judge 
(dated  29th  November  1901)  was  that  "  Mussammat  Nibal 
"  Devi's  name  be  substituted  for  her  deceased  husband,  Nathu 
"Mai."  Plai  utiff  relies  upon  this  order  as  having  once  and  for 
all  determined  her  right  to  be  recognised  as  heir  to  ber  husband 
in  respect  of  any  property  to  which  he  might  be  entitled* 
We  cannot  accept  this  contention.  The  order  was  made  under 
Section  367  of  the  Civil  Procedure  Code  of  1882  (0.  22,  r,  5 
of   the    present  Code;  and  in  making   it    the    District   Judge  had 
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not  to  decide  who  was  heir  of  the  deceased,  but  whc  should  be 
admitted  to  be  his  legal  representative  for  the  purpose  of 
prosecuting  that  suit  in  his  place,  (Balabai  v.  Qanesk,)  ('). 
In  a  case  of  this  kind  the  appointing  of  a  legal  representative 
for  such  purpose  does  not  determine  any  issue  properly  raised 
such  for  instance  as,  in  a  partition  suit,  the  vital  issue  whether 
the  deceased  plaintiff  wae  joint  or  separate  from  the  rest  of  the 
[  family,  (Parsotam  Rao  v.  Janki  Bai,)  (2),  In  the  present  case 
1  it  would  be  absurd  to  hold  that  the  order  allowing  Mussammat 
Nihal  Devi  to  represent  her  late  husband  as  a  co-plaintiff  in 
the  suit  (au  order  passed  in  a  summary  manner)  amounted 
to  a  final  and  conclusive  adjudication,  as  between  her  and  the 
persons  who  were  co-plaintiffs  with  her,  as  to  her  right  to  be 
regarded  as  the  heir  to  whatever  property  her  husband  may 
have  possessed  in  the  shop  property.  Mr.  Dawarka  Das  saw  the 
absurdity  of  this  contention  and  veiy  rightly  laid  no  great 
stress  upon  the   proceedings   in     the   case    under   consideration. 

But  the  other  case  to  which    reference    was    made    stands  in 
our     opinion    upon    a  different  footing.     In    May     1903,    after 
Mussammat    Nihal    Devi     had   obtained    a   succession-certificate 
with   respect   tj   the    property   of    her     late   hu>band,    Kishore 
Chand   and    Kanshi  Ram  brought    a    suit    against   Lachhu  Mai 
and   others  to  recover  a  sum  of  Rs.  5,405  which  they  alleged  to  be 
due  to  themselves  upon    a    balance   struck  in  their  favour  by   the 
principal  defendant,  ("  B,"  pages    250,   251).     In    answer  to  this 
claim,  Lachhu  Mai  pleaded  that  the  debt  was  due  not  to  the  plain- 
tiff but   to   the  firm  of  Telu    Mai — Nathu    Mai  ;  that  the  plaintiff 
Kishore  Ohand,  and  Kanshi   Ram  had  fraudulently    iuduced  him 
to  sign  the  balance  as  representing  a  debt  to  them  alone,  and  that 
the  widow  of  Nathu  Mai  had  obtained  ^certificate  for  the  collec- 
tion of  debts  due  t>  her  husband  aud  that  this  particular  debt  was 
one  included    in    that   certificate,    she   being    entitled  (in  virtue 
of  tho  said   certi6cate)   to   claim  two-thirds  of  it.  Lachhu  Mai,  it 
is    to  be  observed,  did   not  deny  the    debt.     He    admitted  that  it 
was   due,  and  the  sole   question  between   him   and   plaintiff  was 
whether     or   not   the   latter     could    claim    it   without    joining 
Mussammat     Nihal    Devi    as   co-plaintiff.     Kishore   Chand    and 
Kanshi  Rum    on    the  other   hand,   contended   that  it  was  a  debt 
due  to   them   personally  and   that    Mussammat    Nihal    Devi  (as 
representative  of    Nathu    Mai)    had    no    right    to  any  part  of  it. 
Thereupon    Mussammat   Nihal    Devi   applied    to    be   made  a  co- 

(»)  (1903)  I.  L.  R.  27  Bom.  162  (»)  (1906)  I.  L.  E.  28  All.  109 
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plaintiff  in  the  case  and  after  hearing  .arguments,  the  District 
Judge  tcnk  action  under  section  32  of  the  Civil  Procedure 
Code  of  1882  and  directed  that  she  should  be  made  a  plaintiff. 
This  was  done  and  thereafter  the  following  issues  were  drawn 
by  the  Court  :^"  (1)  Was  the  balance  struck  by  the  defendant  — 
"voluntarily  or  after  understanding  the  accounts"?  0.  P.  on 
plaintiffs. 

"  (2)  >Vas  the  defendant  subjected  to  any  coercion  in 
striking  the  balance  in  suit  ?"     0.  P.  on  defendant. 

Now  it  is  clear  from  these  issues,  read  with  the  pleadings, 
that  the  sole  point  at  issue  between  tne  original  plaintiff  in  the 
case  and  the  defeudaut  Lachbu  Mai,  was  whether  the  former 
could  alone  sue  for  tne  recovery  of  the  debt  or  whether  it  was 
not  a  debt  due  to  the  firm.  Defendant  had  admitted  that  he  owed 
themouej  and  his  sole  defeuce  was  tLiat  the  debt  was  due  to  the 
firm  aud  that  he  had  been  induced  by  fraud  aud  coercion  to 
sigu  the  balance  in  favour  of  Kishore  Chand  aud  Kanshi  Ram. 
The  pleader  for  the  latter  persons  realised  this  point  and  saw 
that  the  only  question  in  the  case,  if  defendant  proved  his 
contention,  would  be  as  to  the  share  (it  any)  which  Alussammat 
Nihal  Devi  would  be  entitled  to  as  the  heir  of  her  late  husband- 
He  accordingly  suggested  a  further  issue  to  the  following 
effect  : —  "  What  share  is  Mussammat  Nihal  Devi  entitled  to  in 
"  the  amount  cluimed"  ?  The  Court  adopted  this  issue  and  the 
case  went  to  trial  accordingly. 

Obviously  upon  these  issues  and  pleadings  it  became  neces- 
sary for  the  Court  to  decide  whether  (1)  the  debt  was  due  only 
to  plaintiffs  or  to  the  shop  of  Telu  jlal-Nathu  Mai  :  and  (2) 
if  due  to  the  shop  of  Telu  Mal-Nathu  Mai,  whether  Mussammat 
Nihal  Devi  was  entitled  to  claim  part  thereof,  that  part  being 
her  husband's  share  in  the  firm's  property.  It  was  held  by  the 
District  Judge  that  the  debt  was  due  to  the  shop  and  that 
Mussammat  Nihal  Devi  was  entitled  to  the  share  therein  which 
her  husband  would  have  had,  had  he  been  alive.  From  this 
decree  the  present  defendants,  preferred  an  appeal  to  this 
court  and  upon  this  appeal  the  learned  Judge  before  whom 
it  came,  passed  the  following  order  :— • "  This  is  a  first  appeal 
"-involving  a  considerable  sum,  but  the  case  appears  to  be  a 
"perfectly  clear  one,  and  the  respondent"  (Mussammat  Nihal 
Devi)  "  is  clearly  entitled?  to  the  share  of  her  husband  decreed 
"  to  her.    She  obtained  a  succession-certificate  to  collect  this  very 

t"  share  of  this  very  debt  and   the  present   appellants  produced 
"  no   proof  that  the   debt  was  one  separately  due  to  them,  and 
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"  their  previous  admissions  were  fatal  to  their  case.  I  see  no 
"  reason  to  doabt  the  correctness  of  the  decision  of  the  lower 
•*  Court  and  I  reject  the  appeal  in  limine."  ("  B,"  page  142.) 
This  decision  must  be  taken  to  have  determined  once  and  for  all 
that  Mussamuiat  Nihal  Devi  was  entitled  to  a  share  in  all  proper- 
ties belonging  to  the  firm  of  Telu  Mal-Nathu  Mai  and  that  she 
stood,  for  all  intents  and  purposes,  in  the  shoes  of  her  late 
husband,  Nathu  Mai.  It  was  only  on  the  ground  that  the  debt 
was  due  to  the  firm  and  that  she  was  the  representative  of  a 
late  partner  in  it  that  she  obtained  a  decree  for  a  share  in  the 
money,  and  if  in  respect  of  part  of  the  property  belonging  to  the 
said  firm  she  was  able  to  succeed  in  securing  her  share,  it  mast 
necessarily  follow  that  she  is  equally  entitled  to  a  similar  share 
in  the  rest  of  the  property  belonging  to  that  firm.  Defendants 
admit  that  the  whole  of  the  property  now  iu  dispute  belonged 
to  the  firm  of  Telu  Mal-Nathu  Mai  and  as  a  result  plaintiff 
(apart  from  the  question  of  limitation)  would  be  entitled  upon 
the  basis  of  the  decision  in  Lachhu  Mai's  case  to  claim  Nathn 
Mai's  share  in  all  that  property.  Mr.  Kn  kpatrick  contends 
that  the  decision  in  Lachhu  Mai's  case  does  not  amount  to 
res-judicata  for  the  purposes  of  the  present  case,  for  the  follow- 
ing reasons  ; — 

1.  The  learned  counsel  argues,  that  in  that  case  it  was  not 
necessary  to  decide  whether  Mussammat  N.hal  Devi  had  or  had 
not  a  right  to  claim  a  share  in  the  debt.  He  admits  that  a  question 
may  be  res-judicata  as  between  co-defendants  or  even  as  between 
co-plaintiffs,  but  he  maintains  that  in  order  that  ^should  be  so, 
there  must  be  active  opposition  between  the  parties,  who  are 
arrayed  on  the  same  side,  and  that  the  decision  of  the  point  at 
issue  between  them  should  be  material  for  the  determination 
of  the  case  so  far  as  the  other  paity  (the  defendant  in  this  case) 
is  concerned,  (Earn  Chandra  Narayan  v.  Narayan  Hohader  (') 
Nehal  Singh  v.  Ohanda  Oingh  (?)  ;  Thakur  Das  v.  Mussammat 
Manna  (s). 

2.  He  also  relies  upon  the  ruling  of  the  Full  Bench  in 
Shamas  Din  v.  Ghulum  Kadir  (±)  to  the  effect  that  «  the  true 
"test  of  the  competency  of  the  court  which  decided  the 
"former  suit  or  issue  is  not  merely  the  jurisdictional 
«  powers  of  tne  original  court  in  which  the  previous  suit  was 
«inbtituted     but     the     juiisdiction     of   that     court     viewed    10 


<i)  (1887)  I.  L.  R.  XI  Bom.  216  (219).   C3  >  77  P.  R_  189*. 

t*\   140  P.  R.  1890.  (*)  20  F-  R-  L691  F-  *' 
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'•  in  connection  with  the  coarse  of  appeal  allowed  in  that 
"  particular  case  aod  the  degree  of  finality  attaching  to  the 
"  decisions  of  each  of  the  Courts,  original  and  appellate,  which 
"  may  be  called  upon  to  exercise  jurisdiction  in  the  case."  The 
learned  counsel  argues  that  the  amount  involved  in  Lachhu 
Mai's  case  was  only  Rs.  5400  whereas  the  value  of  the  present 
suit  is  about  Rs.  1,60,000,  and  his  contention  is  that  the  deoision 
in  the  former  case  cannot  upon  the  F.  B.  ruling,  be  regarded  as 
res  judicata  because  in  the  case  before  us  there  is  a  right  of  appeal 
to  the  Judicial  Committee,  whereas  no  such  right  existed  in  the 
earlier  case. 

We  have  given    very  careful  consideration  to  these  arguments 
but  we  are  unable  to  accept  thern. 

As    regards  the  first  point,  it  is  clear  that  the  one   and    only 
point  at  issue  between   all  parties  was  whether  the  debt  was  due 
to    Kishore   Cband  and  Kanshi  Ram  personally  or  to  the  shop    as 
represented   by   them    and    Nathu    Mai's     widow.     Lachhu  Mai 
frankly    admitted  that  he  owed    the  debt  and  to  all  intents    and 
purposes   his  plea  resulted  in  an  inter-pleader  suit  in  which  how- 
ever   he  was  an    interested  party.     Mussammat    Nihal    Devi  had 
obtained    a    succession  certificate  and  in  this  certificate   the  debt 
in   question    was  included.     He  had  on  the  other  hand    signed   a 
balance   in    favour  of  Kishore  Chand  and  Kanshi  Kam  and  it  was 
obviously   most   important   for   him   to   get  the  decision   of    the 
Court  as   to   the  person    or  persons  to  whom   he  was    to  pay  the 
debt.     He   was  no  doubt,    not  further  interested    in   the  matter 
and   it    was  immaterial   to  him  whether   Mussammat   Nihal  Devi 
was   entitled  to  one  half  or  to  two-thirds   of  the  money.     But   it 
was   vitally   important   to  him   to  know  whether   he  was   to   pay 
the    money  to  Kishore  Cnand  and  Kanshi  Ram  alone   or   to    the 
firm.     The    question  was  equally  important  to  the  then   plaintiffs 
inter  se,  who,  though  arrayed  on  the  same  side,  were  in   reality 
hostile   to    each  other.     The  question  there  is  whether   the   debt 
was   due  to  Kishore  Chand  and  Kanshi  Ram  personally  or  whether 
it  was   one  due  to  the   firm  of  Telu  Mai— Nathu  Mai,  and  in  the 
latter  event,   whether  Mussammat  Nihal  Devi  could  claim  a  share 
in  it  as  being  the  heir   of    Nathu  Mai,   affected  all    the    parties. 
If  it  was   due  to  Kishore  Chand  and  Kanshi  Ram,  then    defend- 
ant would    have   had  to  pay  them  the  full  amount   and    he  and 
Mussammat    Nihal  Devi   would  in    all    probability   have   had   to 
pay   the  costs   between   them.     Jf   it  was    due  to   the  firm,    the 
money  could    be   claimed  only  by  such  persons  as  actually  repre- 
sented that    firm,  and  the  question   whether  even  in  that  event 
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Mussammat  Nihal  Devi  was  entitled  to  claim  a  share,  was  one  in 
which   all    parties   were   interested.     In    point  of  fact  npon   the 
plaint   the   Court  ought   to    have    confined    itself   to   the  simple 
question  whether   or  not  the    money  was  due  to   Kishore    Chand 
and    Kanshi  Ram   personally,    and  if  it  found   in  the   negative, 
the  suit  should  have  been  dismissed.     But  the  parties  themselves 
insisted  on  the  Court  going  into  the  other  questions    and    it  was 
the  pleader  for   Kishore  Chand  and  Kanshi  Ram    who   expressly 
asked    the    Court  to  frame  the  extra  issue  in  the  case.     In   the 
circumstances,  the  Court  having  all    the    parties    before  it   was 
perforce  compelled    to  decide  the  respective  rights  of    the   parties 
and  in  this  decision,  they  were  one  and  all  materially  interested. 
In  this  connection  we  might  observe  that  on  their  appeal  to    this 
Court,   Kishore  Chand  and  Kanshi  Ram  made  Mussammat  Nihal 
Devi  the  sole   respondent,  thus  showing  that  the  real  dispute    in 
the  case  was  between  that  lady  and  themselves.     We  might  here 
note  that  the  District  Judge   was  of  opinion    that  as  the   parties 
were  arrayed   on  the  same  side,   the  present  defendants    had    no 
right   of   appeal   as    against    the   present    plaintiff   in  that  case. 
But  this  view  is  clearly  erroneous  and  Mr.  Kiikpatrick    admitted 
that  the  learned  Judge  was  wrong  in  his  law.     The   second  point 
to  which  we  have  referred   above  is  not   without   difficulty.     In 
connection  with  it  we  have  to  consider,  in  the  first   place,  whether 
the  question  must  be  decided  with  reference  to  the    Civil   Proce- 
dure  Code  of  1882  or  that  now  in  force.     In  the  former  case    we 
must,    of  course,   follow  the  ruling   of  the   F,  B.  in    Shamas  Din 
v.  Ghulam  Kadir  (')  but  if  the    present    Code   is  applicable,  it  is 
clear  that  the  decision  of  the  P  B.  is  no  longer  law,  (See  Section 
11,  Explanation  11).*     A  good  deal  of  argument  was  addressed  to 
us  upon  this   point  and  Mr.  Dawarka  Das,  in  support  of    bis  con- 
tention that  the    present  Code  must  be  held    to  be  applicable   so 
far  as  the  appeal  before  this    Court   was  concerned,    argued  that 
the  rule  of  res  judicata  was  merely  one  of  procedure,  and  that  as 
statutes  regulating  procedure   are  retrospective,    the   provisions 
of   the  present   Code  must    be  held    to  apply  when  we    have  to 
consider    whether   this   question  of    res  judicata    is   or  is  not   to 
govern  the  case  before  us.     There  is  unquestionably  force  in  this 
argument,   and  it  is  not  without   hesitation  that  we  have  come  to 
the   conclusion    that  it  must  be   over-ruled.     As    a    general  pro- 
position  it  may  safely  be  laid  down  that  the  procedure  clauses    of 

~~  (»)    20  P.  P.,  18  91,  F.  B. 

*Notb  by  Editor— The  new  Code  of  Civil  Procedure  came  into  force  on 
the  1st  January  1909,  this  suit  was  instituted  on  the  2 1st  April  19C6,  and  the 
appeal  to  the  Chief  Court  was  filed  ou  the  21st  Way  1907,  and  decided  on  the 
28th  February  1910. 
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an  Act  must,  as  such,  be  held,  upon  the  weight  of  authority,  to 
carry  retrospective  effect.  But  we  must  at  the  same  time  not  lose 
sight  of  the  provisions  of  the  General  Clauses  Act  (X  of  1897). 
Section  6  of  that  Act  expressly  enacts  that  "  when  any  Act  of  the 
"  Governor  General  in  Council  .  .  .  made  after  the  commence* 
"ment  of  this  Act,  repeals  any  enactment  hitherto  made 
"  unless  a  different  intention  appears,  the  repeal  shall  not:  — 

"(c)  Affect     any   right,   privilege,    obligation      or    liability 
"accrued  or  incurred  under  any  enactment  so  repealed.  ..." 
Now  we  may  take  it   as  settled  law  for  this  Province,   that, 
in  virtue  of  the  Full  Bench   ruling,  the  defendants   in   this    case 
had  under  the  provisions   of  the  Code  of  1882  the  right  to  claim 
a  decision  from  the  Court  that  the  rule  of  res  judicata  would  not 
be  applied  to  their  prejudice  unless  the  decision  of  the   Coart   in 
the  previous  litigation  was  given  in  a  suit  in  which  the  course  of 
appeal  was  similar  to  that  in  the  present   case.     It  seems  to   ns 
that  this  was  a  substantive  and  very   real  right,  and   inasmuch 
as  the  present  proceedings   in  the   lower    Court  terminated   two 
years  before  the   Code   of    1882     was    repealed,   it  is    obvious 
that  in  that  Court  their  plea  in  answer  to  the  plaintiff's  contention 
that  the  question  at   issue   was   res  judicata   must    (if-  the   Full 
Bench  ruling  were  otherwise   applicable)  have  been    upheld.     If, 
in  other  words,  the  Code  of  1882    was   still  in   force,  defendants 
had  the  right  to  insist  upon   the   present   case   being   tried   and 
decided  without  reference  to    any  prior   decision  of   the   Courts, 
unless,   of  course,  the  conditions  laid    down  by   the   Full    Bench 
were  found  to  apply  to  the   present   case.     In    our   opinion   sub- 
clause (0)  of  section  6  of  the  General  Clauses  Act  of  1897,  was  in- 
tended to  cover  cases  of  this  kind,  and  we  accordingly  hold  that 
the  question  now  before  as  must  be  decided  with  reference  to  the 
ruling  of  the  Full  Bench  in    1891.     The    next   question    then    is 
whether  the  course  of  appeal  in  Lachhu  MaVs  case  was  the    same 
as  the   course   of   appeal  in   the   present  case.     Admittedly    iu 
both  cases  there  was  a  first  and  direct  appeal  from  the   Court    of 
first  instance  to  this  Court,  but  it   is  argued   that   while  in    the 
present  case  there  is  a  further  right   of    appeal   to   the    Judicial 
Committee,  the  value   of  the   subject-matter  of    the   suit   bein>* 
upwards    of   Rs.   10,000  and   substantial  questions    of  law  are 
involved,  there  was  no  such  right  of  appeal    to    that  tribunal    in 
the  earlier  case,  in  which  the'subject-matter  of   the  suit   was  of 
the  value  merely  of    Re    5,000.     We  have  given   this  contention 
our   best    consideration     and     while   we    fully    appieciate    Mr, 
Kii  kpatrick's     arguments  per  contra,  we   have    come  to     the 
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conclusion    that     the     rule   enunciated   by    the   Fall    Bench    is 
applicable  only  to  the  ordinary  Courts  established  in  this  country. 
It  seems  to   us   that    the    principle    cannot    be    carried   further 
and  applied  to  an  extraordinary    tribunal   such   as   that  of    the 
Judicial    Committee.     Under  the    provisions   of  sections  595  and 
596    of  the  Civil  Procedure  Code,  1882,  "  an  appeal  "  (it  is  enact- 
ed) "  shall  lie    fo     Her  Majesty  in  Council   in  the  cases  specified, 
"  but  it  is   expressly   provided  in    the   former   section  that   this 
u  right  is  given  subject  to  such  rules  as  may  from    time    to  time 
"  be  made  by  Her  Majesty  in  Council  regarding  appeals  from    the 
*'  Courts  of  British  India."     Furthermore,  section  616  of  the  Co  le 
contained    one     otver    proviso   to    the     effect   that,     "    nothing 
"  bere;n   cont  lined   sh-dl   be    understood  (a)   to  bar  the  full  and 
"unqualified    exercise   of  Her  Majesty's    pleasure  in     receiving 
"  or  rejecting  appeals  to  Her  Majesty   in    Council,    or  otherwise 
"  howsoever,  or     (6)  to  interfere    with  any  rules    made    by   the 
"  Judicial  Committee  of  the  Privy  Council  and  for  the  time  being 
"  in  force  for  the   presentation    of   appeals    to    Her   Majesty   in 
"  Council  cr  their  conduct  before    the  said   Judicial  Committee." 
As  a  rule  of  practice  their  Lordships    do,    no    doubt,   give   effect 
to  the  provisions  of  section  596  of  the  Code  and  in  general    refuse 
to  entertain  an  appeal  from  the  decree  of  a    High    Court    or    any 
other  Court  in  British  In  lia,    when   the    subject-ma'ter    in    suit 
is  below^the  value  of  Rs.    10,000 — (Mohan  Lai  v.  Debee  Das,    (')• 
But  the  provisions  of  the    Civil   Procedure    do   not   in    any    way 
bind  their  Lordships,    (Lachmeeput    Singh  v,  -Khoobunnissa,   (8)  ; 
nor  do  thoy  (as  is  clear  from   section  616)    limit    the    undoubted 
prerogative   of  the  Crown  to  admit  an   appeal  from    any    decree 
of  any   Court  in  this  oouutry,  and  to  refer  it  for  import  or  recom- 
mendation to  the  Judicial  Committee.     Reading  section    616  with 
section  506  wo  are  of  opinion  that  in  n>  case   can   it    be    strictly 
affirmed  that  an  appeal  lies  of  right,  to  His   Majesty  in  Council, 
even  in  those  suits  in  which  the  terms  and  conditions    of   section 
596  are  complied  with.  In  the  ordinary  course  an  appeal  in  such 
suits  will  doubtless  be  entertained  by  the  Judicial  Committee,  bat 
as  is  expressly  enacted  in  section  616,  the  provisions  of  section  596 
in  no  wise  bar  "the  full  and  unqualified  exercise  of  His  Majesty's 
"  pleasure  in  receiving  or  rejecting  "  snch  appeals,  and  we   take 
it  that  it    is     competent    to   His  Majesty    to  reject    any   appeal 
in  limine,  quite  irrespectivo  of   the   value  of   the    subject-matter 
of  the  suit.  In  other  words,  in  no  case  can  it    be  predicated    that 
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there  is  an  absolute  and  unqualified  right  of  appeal  to  His 
Majesty  in  Council  in  the  sense  that  His  Majesty  is  bound  by  law 
to  entertain  the  appeal  and  to  refer  it  to  the  Judicial  Committee 
for  report  and  recommendation.  On  the  ether  hand,  a  right  of 
appeal  when  given  by  law  from  the  decree  or  order  of  one  of 
the  ordinary  Courts  of  this  ^country  to  a  superior  Ordinary  Court 
is  in  the  truest  sense  a  right  of  appeal,  and  it  is  not  open  to  the 
superior  Court  to  decliue  to  entertain  the  appeal.  For  these 
reasons  we  are  of  opinion  that  the  Full  Bench  decision  upon 
which  Mr.  Kirkpatrick  relies,  has  no  applicability  except  with 
reference  to  the  ordinary  Cnnrt=?  of  British  India  and  to  the 
course  of  appeal  from  one  to  another  of  those  Courts.  The 
result  is  that  in  our  opinion  the  decision  in  Lachhu  Mnl's  case 
governs  the  question  of  the  right  of  the  plaintiff  to  succeed  as 
heir  to  her  late  husband,  to  the  property  now  in  dispute,  and 
this,  too,  in  despite  of  the  fact  that  upon  our  findings  in  the 
present  case,  she  would  clearly  have  no  locus  standi  as  such 
heir,  the  property  being  the  joint  property  of  the  family.  But 
plaintiff  must  nevertheless  fail  in  her  present  suit  as  the 
first  question  with  which  we  have  to  deal  is  whether  upon 
the  allegations  in  her  plaint,  her  claim  is  within  time.  Upon  this 
question  we  have  had  to  decide  against  her  and  obviously  the 
limitation  point  is  the  one  which  has  to  be  determined  first  and 
foremost.  However  good  her  claim  may  be  otherwise,  it  must 
necessarily  fail  if  it  has  been^preferred  out  of  time. 

Upon  the  next  que&tion — whether  part  of  the  claim  is  beyond 
the  cognizance  of  the  Civil  Courts  inasmuch  as  it  involves  the 
assertion  of  the  right  of  one  co-sharer  in  an  estate  or  holding  to  a 
share  of  the  profits  thereof  or  for  a  settlement  of  accounts — we 
need  say  but  little.  Mr.  Kirkpatrick  fraukly  admitted  that 
there  was  here  no  question  as  to  the  applicability  of  section 
77  (3;  (fc)  of  Act  XVI  of  1887,  and  that  the  suit  must,  upon 
the  allegations  in  the  plaint,  be  regarded  merely  as  a 
general  claim  by  the  representative  of  a  deceased  partner  for 
an  account  of  the  partnership.  The  learned  counsel  stated 
that  he  was  not  prepared  to  support  the  objection  and  he  agreed 
that  Mr.  Dawarka  Das'  contoution  was  correct  that  the  profits 
from  the  agricultural  land  were  received  jointly  and  duly 
credited  in  the  books  of  the  Dukan.  Plaintiff  has,  we  believe, 
preferred  a  separate  claim  in  the  Revenue  Courts  for  her  share 
of  the  profits  of  the  land  for  the  three  years  preceding  the; 
date  of  institution  of  the  present  suit,  because  those  profits  were 
not  credited  in  the  account  bioks.     With  that  claim   we  have  of 
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course  no  concern,  bat  there  can  we  think  be  no  doubt 
that  the  jurisdiction  of  the  Civil  Courts  is  not  ousted  iu  respect 
of  that  portion  of  the  present  claim  which  relate3  to  the  earlier 
profits  fromthat  land.  These  profits  were  realized  and  were 
entered  in  the  books  as  part  and  parcel  of  the  assr's  of  the 
Dukan,  and  plaintiff  is  fully  entitled  to  say  that  once  they  were 
so  entered,  they  became  monies  had  and  received  by  defendants 
to  her  use.  We,hold,  therefore,  that  tie  eighth  issue  must  be 
decided  in  favour  of  plaintiff,  Karim  Bakhsh  v.  Mussammat 
Amur  Devi  (1).  There  remains  only  the  12th  issue  for 
consideration,  't  "Whether  the  property  detaileJ  in  list  C 
"  constituted  waqf,  aud  if  so  is  plaintiff  entitled  to  the 
"  management  "  We  might  observe  in  passing  that  the 
expression  waqf  i3, not  very  appropriate  tj|a  case  in  which  the 
parties  concerned  are  all  Hindus,  and  that  the  word  dharmarth 
is  prosumbly  the  tight  term  to  use  iu  such  a  cate.  This, 
however,  is  a  minor  point*  Upon  the  general  question  we 
find  oveteelves  in  full  accord  with  the  fiudings  of  the  District 
Judge.  Thoie  is  uo  satisfactory  evidence  to  show  that 
Telu  Mai  (oven  if  he  had  the  right  t »  do  so)  ever  iutended  to 
divest  himself  of  the  ownership  of  the  dhirmsala,  and  as 
regards  the  shivdawarai  everything  would  seem  to  point  to  the 
conclusion  that  the  control  and  management  was  to  remain 
with  the  family.  The  District  Judgo  has  given  good  reasons 
for  holding  that  in  no  case  could  plaintiff  be  regarded  as  a 
proper  person  to  manage  these  two  propeities.  If  they  are  part 
of  the  general  property  of  the  joint  famMy,  her  right  to  a  share 
in  them  must  stand  or  fall  with  her  claim  to  a  share  in  the 
general  estate.  But  if  they  do  not  belong  to  the  general 
estate  and  if  they  have  been  dedicated  as  dharmarth,  the 
power  of  control  and  management  alone  being  reserved 
to  the  family,  wo  "4agree  with  the  Di.-trict  Judge  that  the 
nephews  of  the  author  of  the  trust  would  unquestionably  be 
regardod  by  publio  opinion  as  the  persons  entitled  to  that 
control  and  management  in  preference  to  a  lady. 

The  net  result  of  our  findings  is  that  .the,    present    appeal 
must  fail  and  we  accordingly  dismiss  it  with  costs. 


28th  Feb.  1910. 


Williams,  J. — I  have  but  little  to  add  to  the  very  cloar 
analysis  of  the  case  containod  in  my  brother  Rattigan'a 
judgment,  in  which  I  fully  concur,  bat  there  are  two  points  in 
respect  of  which  I  wish  to  offer  the  following  additional  remarks 
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The  first  is  the  fact  (referred  to   at  pages   68-70    of   my  brother's 
judgment) that  "in   a    certain   lease     executed   after   1893    Tela 
"  Mai    stood    surety   to    defendants    for    payment    of    rent   by   a 
"  certain  lessee    of    the    name  of     Kamal-nd-din."     It   is   obvious 
that  such  an  incident  is  at    firbt   sight   wholly    incompatible    with 
the  theory  (which  in  concurrence  with    the   lower    Court    we   have 
accepted)     that   after     1893    Telu    Mai    and   his    nephews     (the 
defendants)  continued    to    be   joint    iu    family    and      estate.     But 
the  truth  of  the  matter  is    that  we    have   really    very    inadequate 
information    about   the  incident   in    question.     Possibly     because 
the  importance  of   it  was   not   sufficiently    realized   in    the   lower 
Court,  no  questions    wei  e  addressed    to  either   of    the   defendants 
to  elicit  how    or    why    Telu    Mai    should    have    stood   surety  for 
Kamal-U'1-din,   and  the  principal    information    which    we    possess 
in  regard    to    the    episode   is    the    deposition  of    Kishore      Chand 
(now   defendant)  given   on   the   3rd   January   1902    and    printed 
at  pages    131-2   of  Paper    Book   "B".     That   deposition    however 
was  given  at  a    time   when,    as    my   brother   has    clearly   shown, 
the  defendants   were    under   a   total    misapprehension    as    to    the 
circumstances  of  the  family  aud  the  manner  in    which  the    wealth 
of  the  firm    had   been  acquired;   and   it   is  a  pity    theiefore  that 
they     were   never   re  examined    on    the    subject — that    is    in    the 
course  of  the  present   li'i^ition—  after   they     had   modified    their 
first    erroneous     impressions.      But   it    is     important    to    notice 
that  although  the  words,  which  I  have   shown  above    in   inverted 
commas     and     which     I     have     reproduced    from    my    brother's 
judgment,  correctly  set  forth  the   incident   as    it    hae    been   put 
before  us  in  argument,  the  actual  facts  so  far  as    we  know    them 
were     somewhat       different.     The     heading    to    the    deposition 
("B"  p.  131)  makes  it  clear  that    the    principal  debtor  and   lessee 
was  not  Kamal-ud-din  at  all,  but   one    Sri     Dhar,    brahmin,    and 
that    Kamal-ud-din     was     himself    only     a     surety.     Now   this 
Sri  Dhar  appeared  as  a  witness  in   this    cause     (W.    P.  13,   Vol. 
"A."  p,  112)  and  on  page  113,  line  5  et   seq,  he   throws   so   much 
light  on  the  subject  of  this   lease   as  to    make   it  clear   that  the 
defendants  acquired  this  land    in  1896,  or    just    one    year   before 
Telu  Mai  died  and    at   a   time   when   the    management   of   the 
business  was  practically   speaking   exclusively    in     their    hands, 
and  that  tbe  rights  acquired  were    not    those  of    full  proprietors 
but  those  of  mortgagees,  so  that  the   transaction  was    apparently 
one  which,  under  the  express  terms  of  the   arrangement   of  1893 
regarding   the    business    of    the   shop   and    mortgage    business, 
should  have  been   treated    as   joint.     Consequently   the  security 
iven  by  Telu  Mai  must  have  been  a  mere  form   from    whatever 
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poiDt    of     view     it    is   i\3garded.     It    is    not   a    very    profitable 
business  to    speculate  on   a    matter   which   is   so   much   wrapped 
in  mystery,  but   a    possible    explanation   may    be   that  Sri     Dhar 
was  an  old  servant  of   Telu  Mai's   and    bad   worked  for   him   and 
lived  with  him  from  Sambat  1915  to  Sambai    1948  ;   tbat  he   was 
anxious   to  lease  this  land,  but  the   defendants    were   not   anxious 
to   take  him  as  a  tenant,  it  will  be   noticed    that   tbey   eventually 
put  him    into   Court    for  a    not   very   large   amount   of   rent,    so 
that   tbey  cannot  have  had  a   very    particular   regard  for     an   old 
servant      of     the     firm  ;      and      that     Telu    Mai       terminated 
tbe     business     in     Sri    Dhar's     favour     by     the     dramatic,    but 
perfectly     futile,      expedient     of    giving     security   for     him.     It 
is     perhaps      a     little      unfortunate      that     tbe     copy     of     the 
actual   security   bond   whioh,    although  curiously  misdescribed,  is 
evidently     the   document    referred   to   as     No.    15   on   p.    121  of 
Vol.    "  A ",    was  rejeoted   as   unproved   by  the   learned   District 
Judge,  (p.    122    1.    14  idem),  although    we    do    not    question    the 
propriety  of  his  decision. 

The  other  point  is  as  to  the  question  of  res  judicata,  which 
has  been  discussed  at  page  72  et  seq  of  my  brother's  judgment 
and  as  regards  which  I  concur  in  thinking  that  the  Full  Bench 
ruling,  Shamas  Din  v.  Ghulam  Qadir  ('),  can  ouly  be  held  to  refer 
to  the  course  of  appeal  in  the  ordinary  Courts  established  in  this 
country,  of  which  the  High  Court  is  declared  (Act  X  of  1897, 
section  3,  sub-section  (24)  )  to  be  the  highest  Civil  Cow*  of 
appeal  in  the  part  of  British  India  in  which  the  Act  or  regulation 
containing  the  expression  operates. 

To  carry  the  principle  further  would  it  seems  to  me  render   it 
difficult   to  apply  the  doctrine  of  res  judicata  with  certainty  in   any 
k particular  case.  For  instance,  a  decree   may    be  appealable   to    His 
*  Majesty  in  Council  as  of  right  however  small  the  actual  value,  pro- 
vided that  it  indirectly  involves  some  olaim   or    question  to  or  res- 
pecting property  of,  the  value  of  Rs.  10,000  or   upwards.   Ananda 
Chandra    Bose    v.    Broughton     (2)      and    Mussamat    Aliman    v. 
Mussamat  Easiba.  (3)     And  on  the  other   hand,  a  decree  in  a  suit 
of    whatever   value   will     not     be    appealable   to   the     King   in 
Council,     provided   that   there   is    a  concurrent   finding   of   two 
Courts   on   matters   of   fact  and   no   substantial  question   of  law 
is   involved.     A  full   consideration     of   this      question     however 
would  involve  an   examination   of  certain   points   of  considerable 
delicacy     and      constitutional      importance,      as     for     instance, 
whether  the  right  to  appeal  to  His   Majesty  in    Council  isjnany 
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essential  way  different  to  the  general  common  law  right  of  every 
subject  to  petition  the  Crown  for  redress  of  grievances,  and  whe- 
ther the  statutes  III  and  IV,  Will.  IV,  cap.  41,  operate  to  give 
a  suitor  an  absolute  right  to  have  his  appeal  admitted  in  certain 
circumstances,  and  to  have  a  hearing  at  the  board,  a  thing  which 
more  exclusively  Anglo-Indian  legislation  has  over  since  the 
year  1775  consistently,  and  almost  ostentatiously,  disclaimed 
doing.  It  is  Dot  however  necessary  te  give  a  decision  on  the 
question  of  tes judicata  for  the  determination  of  the  appeal 
presently  under  consideration,  and  I  thiuk  it  will  be  more  con- 
venient and  more  respectful  to  leave  such  matters  foT  the  decision 
of   their  Lordships,    should  the  necessity  arise. 

Appeal  dismissed. 


No.  98. 
Before  Hon.  Mr.  Justice  Shah    Din. 
EATTA  ANDOTtfERS— (Plunnffs)  — APPELL\NT3, 

Venus 
J I  WAN  AND  OTHERS  -(Dmbndants)—  RESPONDENTS. 
Civil  Appeal  No.  1034  cf  1908. 

Custom — Suctession  -  Collateral  succession  of  widow — Muhummadan  Jats   of 
tahsil  KaTctdar,  district  Jullundur. 

Held  that  by  custom  among  Muhammadan  Jats  of  tahsil  Nakodar,  dis 
trict  Jullundur,  a  widow  succeeds  collaterally  to  the  property  to  which  her 
husband  would  have  succeeded,  if  alive. 

Further     appeal     from     the    decree   of    H.    L.    Waring,     Esquire, 
Divisional  Judge,  Jullundur  hivision,  dated  the   1st  July,    1908 
Morrison,  for  appellants. 
Makhan,  respondent,  in  person. 

The  order  of  the  learned  Judge  remanding  the  case  was  as 
follows  :— 

Shah  Din,  J. — It  is  conceded  on  both  sides  that  the  question  2nd  April  1909. 
of  limitation,  which  arises  in  this  case,  turns  upon  the  determina- 
tion of  ihe  question  whether  Mussammat  Phaphan,  the  widow 
of  Waris,  had  under  the  custom  applicable  to  the^parties'  tribe 
a  right  to  succeed  collaterally  on  the  death  of  Mussammat  Jio 
widow  of  Paris,  so  fnr  as  the  land  in  suit  is  concerned 
The  learned  District  Judge  has  stated  the  same  question  in  the 
following  terms  : — 

"  The  question  then  is  whether  Muf-samrrat  Phaphan  had 
"  any  right  to  a  share  in  the  land  left  by  'Paris.'  If  she  had, 
"  then  [plaintiff  could  tot  eue^doring  her  life-time/ and  the  suit  is 
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"  within  time— Bulia  v.  Bulia  (1).  If  Bhe  had  not,  the  existence 
"  of  Muieacomat  Phaphan  is  immaterial,  and  plaintiffs'  snit  is 
'•  barred." 

It  will  be  observed  that  on  the  qnestion-  of  Mussammat 
Phaphan's  right  of  collateral  succession  which  was  directly 
involved  in  the  third  issue  as  framed  by  the  Court  of  first  in- 
stance, the  onus  probandi  was  laid  by  that  Court  on  the  defendant- 
respondent  Jiwan.  The  latter  appears  to  have  produced  no 
evidence  with  a  view  to  discharge  that  onus,  and  the  plaintiffs 
therefore  did  not  think  it  necessary  to  produce  any  evidence 
in  rebuttal.  The  Bub-Judge  found  in  plaintiffs'  favour  on  the 
question  raised,  remarking  ; — 

"  In  some  tribes  widows  do  succeed  collaterally,  and  when 
"  the  plaintiffs  have  always  been  admitting  Mussammat  Phaphan's 
"  right,  I  think  it  unreasonable  to  hold  that  their  right  to  succeed 
"  opened  before  Mussammat  Phaphan's  death." 

On  appeal  the  Divisional  Judge  held,  following  Mussammat 
Aso  v.  Mussammat  Tabi  (2),  the  onus  of  proving  the  custom  of 
collateral  succession  on  the  part  of  a  widow  iu  the  position  of 
Mussammat  Phaphan,  lay  on  the  plaintiffs,  and  not  on  the 
defendant  Jiwan,  and  that  as  no  evidence  had  been  adduced 
to  show  that  among  Muhammadau  Jats  of  Nakodar  tahtil  a 
custom  exists  under  which  widows  sacoced  collaterally,  the 
presence  of  Mussammat  Phaphan  cannot  be  held  to  ha^e 
affected  the  locus  standi  of  the  plaintiffs  to  sue  in  re-pect  of  the 
land  left  by  Mussammat  Jio. 

Before  me  Mr.  Morrrison  for  the  plaintiffs-appellants  rightly 
urges  that  the  Lower  Appellate  Court  having  changed  the  alloca- 
tion of  the  burden  of  proof  as  regards  the  question  of  the 
widow's  right  of  collateral  succession,  should  have  remanded 
the  case  to  the  First  Court  with  a  view  to  afford  the  plaintiffs  an 
opportunity  to  adduce  evidence  in  support  of  their  position, 
which  evidence  they  had  held  back  because  of  the  imposition  of 
the  onus  by  the  First  Court  on  the  defendant-respondent.  This 
contention    has,    I  think,  great  force  and  must  prevail. 

Furthermore,  it  is  to  be  observed  that,  the  ruling  of  this  Court 
on  which  the  Lower  Appellate  Court  has  relied  as  regards  the 
matter  of  onus,  viz.,  Mussammat  Aso  v.  Mussammat  Tabi  {"),  has 
to  a  large  extent  been  reutralized  by  later  decisions,  notably 
Saddan  v.Khemi  (3),  Lahori  v.  Eadho  (4),  Mahan  Kaitr  v.  Sund.ir 
Das  (6),   and  that  the  onus,  if  it  lies  at  all  on  the  plaintiffs   is    no  t 

(»)  41  P.  R.,  1903.  (»)  15  P.  R.,  190G 

(3)  77  P  R.,  1893.  («)  72  P.  R.,  1906 

(5)  40  P.  B.,  190t>. 
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so  heavy  as  the  Lower    Appellate   Court  considers  ,itix>  be. 

The  question  involved  is  one  of  considerable  importance  and 
should  not  have  been  disposed  of  in  a  summary  manner  as  has 
been  done  by  the  Lower   Appellate   Court.     Under    Order   XLI, 

rule  25,  C.  P.  Code,  I  remand  to  the  Lower  Appellate  Court  the 
followiug  issue  for  enquiry  and  report  : — "  By  custom  applicable 
"  to  Muhammadan  Jats  of  tahstl  Nakodar,  does  a  widow  succeed 
"  collaterally  to  property  to  which  her  husband  would  have  suc- 
"  ceeded,  it  alive  ?  " 

Both  parties  will  be  called  upon  and  will  be  allowed  every 
reasonable  opportunity  to  adduce  evidence  of  all  description 
relevant  to  the  above  issue,  an  1  if  necessary,  a  Revenue  Officer 
of  experience  miy  be  deputed  to  mtke  a  th orougn  local  enquiry 
which  should  embrace  as  rainy  of  the  .Tat  villages  as  possible. 
The  Divisional  Judge  will  favour  this  Coutt  with  a  full  expres- 
sion of  his  own  opinion  on  the  result  of  the  inquiry  and  is 
requested  to  make  an  early  return. 

The  judgment  of  the  learned  Judge  after  remand  was  as 
follows   : — 

Shah  Din,  J  —A  return  his  now  been  received  to  this  Court's 
order  of  remand,  dated  the  2nd  April  1909.  On  the  issue  of 
custom  sent  down  for  trial  the  learned  Divisional  Judge  has 
found  in  the  negative,  though  tin  tah.nldar  of  Nakodar,  who  was 
appointed  a  local  commissioner  to  conduct  the  enquiry  on  the 
spot,  has  reported  that  the  custom  relied  upon  by  the  plaintiffs 
has  been  proved    in  their  favour. 

In  the  First  Court  the  parties  produced  only  five  witnesses 
two  being  produced  by  the  plaintiffs  aud  three  by  the  defend- 
ants.  The  plaintiffs'  witnesses  referred  to  the  two  mutations 
which  will  be  discussed  presently,  while  one  of  the  defendants' 
witnesses  cited  the  judicial  precedent  of  MusBammat  Bao  «. 
Bura  and  other-t,  which  the  learned  Divisional  Judge  has  accept- 
ed as  one  of  some  importance.  The  tahsildar  of  Nakodar 
examined  no  less  than  29  witnesses,  including  two  pativaris 
belonging  to  the  villages  of  Pattoki  Kalan,  Pattoki  Khurd 
Chak  Khanna,  Gatta  Mandi,  Kamalpur  and  Mandhala.  All 
these  witnesses,  who  a  re  Muhammadan  Jats  of  tahsil  Nakodar 
have  unanimously  deposed  in  favour  of  the  existence  of  the 
custom  of  widow's  collateral  succession  in  their  tribe  ;  and 
their  evidence,  supported  as  it  is  by  two  mutations  in  the 
villages  of  Mandhala  and  Parliwal  is  in  my  opinion  sufficient 
to  shift  the  onus  (if  the  onus  originally  lay  upon  the  plaintiffs) 
on   to   the  defendants,  of  proving  that  among  the  Muhammadan 
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J  a  is    of    Nakodar    tahsil    a    widow   does   rot   succeed  collaterally 
to  the   property  of  her  husband's  agnatic  relations. 

It  may  be  noted  in  this  place  that  the  parties  to  this  suit 
are  Muhammadan  Jats  of  Zira  tahsil  in  the  district  of  Feroze- 
pore,  but  the  land  in  dispute  is  situated  in  the  Nakodar  tahsil 
of  the  Jullundur  District.  Though  the  issue  of  custom 
which  was  sent  down  for  trial,  confines  the  enquiry  to  Muham- 
madau  Jats  of  the  Nakodar  tahsil,  it  seems  to  have  been  taken  for 
granted  by  the  parties  that  the  custom  prevailing  among  Muham- 
madan  Jats  of  both  the  tahsils  of  Zira  and  Nakodar  as  respects 
widow's  succession  is  identical,  and  I  agree  with  the  learned 
Divisional  Jndge  in  thinking  that,  for  the  purposes  of  the 
present  oasoi  it  will  be  safe  to  assume,  with  the  parties,  that 
what  is  the  rule  of  custom  in  one  tahsil  is  also  the  rule  in  the 
other. 

The  two  mutations  on  the  record  are  entirely  in  favour  of 
the  plaintiffs. 

(1)  The  first  mutation  is  dated  the  28th  May  1905  and  relates 
to  land  situate  in  village  Mandhala,  tahsil  Nakodar.  This 
mutation  shows  that  Mussammat  Rani,  widow  of  Sattar,  succeeded 
to  the  share  which  her  husband  would  have  inherited  in  the 
property  left  by  Jama,  Sattar's  brother,  on  the  death  of  Jama's 
widow,   Mussammat   Bhago. 

(2)  The  second  mutation  is  dated  the  16th  March  1905 
and  relates  to  village  Parliwal,  tahsil  Ziia  According  to  this 
mutation,  on  the  death  of  Shera,  his  brothers  Pira  and  Godhi 
and  one  Mussammat  Dani,  widow  of  a  fourth  brother,  succeeded 
to  his  land  in  equal  shares. 

Both  these  mutations  directly  support  the  plaintiffs'  case, 
and  not  one  mutation  has  been  cited  by  the  defendants,  showing 
the  existence  of  a  custom  to  the  contrary.  For  the  defendants 
reliance  was  placed  before  the  Divisional  Judge  on  the  decision 
of  Sardar  Balwant  Smgh,  dated  the  28th  October  1892,  in  the 
case  of  Mussammat  Bao  v.  Burn  and  others.  In  that  case 
the  parties  were  Muharniiiadau  Jats  of  tahsil  Zira,  Ferozepore 
Distrtct.  Mussammat  Bao  claimed  to  succeed  collaterally  to  a 
share  in  the  land  left  by  Mussammat  Jio,  a  widow  of  an  agnate 
of  Mussammat  Bao's  deceased  husband.  The  onus  was  placed 
upon  the  plaintiff  of  proving  her  alleged  light  of  collateral 
succession,  and  the  Court  held,  in  a  judgment  of  a  few  lines, 
that  she  had  failed  to  discbarge  that  onus,  and  accordingly 
dismissed  the  suit.  This  judicial  precedent  is  not  of,  much  value. 
No  attempt  was  made  by  the  Court  to  order   an    enquiry    into 
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the  question  of  custom,  aai  tie  sah  .vas  Jismiss3d  iQ  a  summary 
manner  simply  oq  the  ground  that  the  onus  being  on  the 
plaintiff,  she  had  been  unable  to  discharge  it. 

In  the  present  case  a  thorough  local  enquiry,  embracing  a 
number  of  Jat  villages  in  the  Nakodar  tahsil,  has  been  made  by 
a  Revenue  Officer  of  experience,  and  I  think  that  where  oral 
evidence  of  persons,  who  are  likely  to  know  of  the  existence  of  a 
custom  and  who  arc  affected  by  it,  is  overwhelmingly  strong  in 
support  of  it,  it  must  be  accepted  as  prima  facie  proof  of  such 
custom,  especially  when  it  is  supplemented  by  valuable  docu- 
mentary evidence  in  the  nature  of  mutatious.  The  weight  of 
such  evidence  cannot  be  neutralized  by  the  mere  fact  that  a 
summary  judicial  decision  based  on  no  enquiry  whatever, 
negatives  the  existence  of  the  custom  in  question. 

For  the  foregoigg  reasons,  I  hold  it  proved  in  this  case 
that  among  Muhammadan  Jats  of  tahsil  Nakodar,  a  widow 
succeeds  collaterally  to  the  property  to  which  her  husband 
would  have  succeeded,  if  alive.  Such  being  the  custom  which 
governs  the  parties  to  this  litigation,  it  is  clear  that  the  plain- 
tiffs had  no  right  to  succeed  to  the  property  in  suit  during  the 
life-time  of  Mu-sammat  Phaphan,  aod  as  the  latter  died  only 
a  short  time  before  the  institution  of  the  suit,  it  is  clear  that 
the  suit  is  within  limitation. 

On  the  merits  of  the  case,  I  have  no  hesitation  in  agreeing 
with  the  findings  of  the  First  Court,  as  in  my  opinion  the  de- 
fendants have  failed  to  prove  any  acquiescence  on  the  part  of 
the  plaintiffs  such  as  would  debar  them  from  bringing  the  pre- 
seut  suit.  I  accept  the  appeal,  and  setting  aside  the  decree  of 
the  Divisional  Judge,  decree  the  plaintiffs  claim  with  costs 
throughout. 

Appeal  allowed. 


No-  99 

Before  Hon.  Mr.  Justice  Johnstone. 
ROSHAN  DIN  AND  OTHERS  -(Defendants)— PETITIONERS, 

Versus 
KH UDA  BAKHSH— (Plaintiff) -RESPONDENT. 

Civil    Revision   No.  472  of  1910, 
Pre-emption — Right  to  sue  on  the   strength  of  property  of   which  the   pre- 
emptor  is  owner  only  during  the  life  of  a   certain   person — Pre-emptor  suing  for 
possession  of  the  land  as  mortgagee — Waiter. 
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F.  D.  the  vendor-defendant  and  one  S.  his  cousin,  had  a  joint  holding  of 
which  S.  sold  his  half  share  to  K.  1?.  the  plaintiff  in  1894,  and  the  remaining 
half  share  was  sold  by  F.  D.  to  K.  A.  and  others,  by  a  registered  deed  of  salo 
in  1007.  without  mentioning  any  previous  encumbrance  on  the  property.  On 
24th  January  1908,  K.  B.  (plaintiff  in  this  case)  brought  a  suit  for  possession 
of  the  same  land  as  a  mortgagee  under  an  alleged  mortgage  of  1887,  on  the 
ground  that  he  had  been  wrongfully  dispossetsed  by  the  defendant,  the 
vendee.  This  suit  was  dismissed  on  14th  August  1908  While  this  case  was 
pending,  on  28th  April  1908,  F.  D  instituted  a  suit  against  8.  and  K.  B.  for  a 
declaration  that  the  sale  effected  by  S  in  favour  of  K.  B.  in  1894  was  not 
hinding  on  him,  as  the  sale  was  without  necessity.  The  claim  was  decreed 
subject  to  a  valid  charge  of  Rs.  50  on  the  land.  The  present  pre-emption 
suit  was  instituted  by  K.  B.  on  5th  June  1908,  while  both  the  above  suits 
were  pending.  The  defence  was  that  no  right  of  pre-emption  accrued  to 
plaintiff  inasmuch  as  he  was  owner  only  till  8.'s  death  of  the  property  on  the 
strength  of  which  he  claimed  pre-emption  and  that  plaintiff's  suing  for  the 
land  as  mortgagee  in  the  previous  suit  amounted  to  acquiescence  and  waiver 
and  that  section  43  of  the  Civil  Procedure  Code.  1882,  barred  the  suit.  Both 
the  courts  below  decreed  the  claim.     On  revision  the  Chief  Court 

Held,  that  plaintiff  had  a  right  of  pre-emption  on  the  strength  of  the  pro- 
perty of  which  he  was  owner  till  the  death  of  S.,  and  that  there  was  no  waiver 
on  his  part  and  that  section  43,  Civil  Procedure  Code  1882,  had  no  bearing  on 
the  case. 

Petition  under  section  70  (A  and  H)  of  Act  XVIII  of  186 1  as 
amended  by  Act  XX  V  of  lb99,  foi  revision  of  the  decree  of 
Rai  Sahib  Bhagat  Nnrayan  Das,  Divisional  Judge,  Bissar 
Division,  dated  the  29th  November  1909. 

Roshau  Din,  appellant,  in  person. 

Gokal  Chand  for  respondent. 

The  judgment  of  the  learned  Judge  was   as  follows  : — 

2nd  June     1910.  Johnstone  J. — This  petition  was  admitted  on  grounds  2  and 

4  (a)  of  the  petition  ;  i.e.,  on  the  contentions  that,  becacse  plain- 
tiff was  merely  owner  till  death  of  Suba  of  the  property  on  the 
strength  of  which  he  claimed  pre-emption,  no  right  of  pre-emp- 
tion accrued  to  him  ;  and  that  plaintiff's  suing  for  the  land  as 
mortgagee  in  a  previous  suit  implies  that  he  acquiesced  in  the 
sale  aud  so  waived  his  rights.  It  is  perhaps  uufortuuate  for 
petitioner  that  his  counsel  was  unable  to  appear  ;  bnt  it  seems 
to  me  on  examination  of  the  records  aud  on  consideration  of  the 
arguments  that  neither  of  the  above   contentions    is  sound. 

The  first  is  a  nice  point  but  I  think  it  oan  be  solved  in 
this  way.  Plaintiff  is  undoubtedly  owr.er  of  the  property  in 
question  now,  though  on  Suba's  death  he  may  have  to  suireuder 
it  to  another  person-  That  other  person  certainly  cannot  sue 
for  pre-emption  on  the  score   of  owning  it,    for  he  is   not   owner 
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and  may  never  ba j  if  Saba  outlives  him,  he  can  never  be.  In 
these  circumstances  surely  plaintiff  has  the  right  of  pre-emption 
on  the  strength  of  this    property,     If    he  has  not,  nobody  has. 

Then  as  regards  the  second  point,    it    seems   to  me  quite  clear 
upou  the  authorities  that    there   was    no    waiver   on  the    part   of 
plaintiff.     He  had  not  made  up  his  miad    whether   he    would    sue 
for  pre-emption  or  not,  and  he  wanted  his    security  at  all  events. 
He  therefore  sued  for  possession  under  his  mortgage-deed,    a  right 
by  no  means  inconsistent  with  a  claim  for  pre-emption.     He    sued 
for  bis  mortgage  rights  and   he    kept   the   right   to   sue   for   pre- 
emption  of  the  equity   of    redemption.     Not  only  was   there   no 
waiver,    but  section  43,  old  Civil  Procedure  Code,  invoked  by  ven- 
dee in  the  First   Court,  has  no   bearing  on  the   case;  ss  the   cause 
of  action   in    the  suit   for   possession   as  mortgagee  is  manifestly 
different  from  that  in  the  pre-emption  suit. 

Dismissed  with  costs. 

Revision  rejected. 

No.  100- 

Before  Eon.  Mr.  Justice  Battigan  and  Eon.  Mr.    Justice    Williams. 
MUSADI  LAL  AND  OTHERS-(Pla.ntiffs)  -APPELLANTS, 

Versus 

BADHAWA  AND  OTHERS-(Defendants)-RESPONDENTS. 

Civil  Appeal  No.  891  of  1908. 

Indian  Limitation  Act,  XV  of  1877,  nation  S-Appeal-Time  taken  up  uith 
renew -hvfficierrt  ca use. 

Held,  thai  filing  a  petition  for    review  is  not  a  "sufficient  cause  "  within 
the  meaning  of  section  5  of  the  Indian  Limitation  Act,  1877,  for  not  presenting 

S^et^  *  *  *™  th3t  —  «  ""  ~ 

First  appeal  jrom  the  decree  of  T.  P.  Ellis,  Esquire,  District  Judge, 

Delhi,  dated  31st  January  1908. 

IObedulla,  for  appellants. 
Jangu  in  person,  respondent. 
The  judgment  of  the  Court  was  delivered  by— 
Rattigan,  J.-Thia    appeal    is  clearly   barred  by  time.     The  Uth  June  1909\ 
decree  of   the   District   Judge  was    passed  on  the   3 1st    January 
1908.     On  the  12th  March  1908  the  plaintiffs-appellants  a  pplied 
to  the  District  Judge  for  review  of    judgment.     Notice   was   issu- 
ed,  but  the  application  was  rejected  on  the  13th  June   1908,  and 
the  present    appeal  was  filed  in  this  Court  on  the  17th  July  1908. 
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Mr.  Obednlla  for  the  appellants  urges  that  the  period  during 
which  the  proceedings  for  review  of  judgment  were  pending  in 
the  District  Judge's  Court  should  be  excluded  in  computing  the 
90  days  allowed  by  law  for  an  appeal  to  this  Court,  inasmuch 
as  the  appellants  had  "  sufficient  cause  "  (within  the  meaning 
of  section  5  of  the  Limitation  Act,  1877)  for  not  presenting  the 
appeal  so  long  as  it  was  uncertain,  whether  or  not  he  would  be 
successful  on  his  application  for  review. 

There  are,  no  doubt,  cases  in  which  it   has    been   held  that 
the   pendency   of  an  application  for  a  review  of  a  decree  or  judg- 
ment is    a   good  and  sufficient  cause  for  not  presenting  an  appeal 
within     the   prescribed   period.     But   in  every  such  case  it  is  in- 
enmbent  on  the   appellant  who   craves  indulgence  under  section 
5  of  the   Limitation  Act  to  show  that  he  had  reasonable  grounds 
for   asking    for   a  review,  Ashanulla  v.  The  Collector  of  Dacca  (') 
cited   with  approval   in     Kami    BaTchsh   v.   Baulat     Ram     (*). 
In  the   present   case  of  the  four  grounds  upon  which  the  applica- 
tion for  review  was  based,   three   were   mere    grounds  of  appeal, 
and  not   grounds    for  review,  and  the  fourth  is  utterly   false   in 
fact.     As,   therefore,   there    were  no  reasonable   grounds  for  the 
application  for  review,  we   must  decline  to  allow  the  appellant  to 
exclude   the   period  during  which  that  application  was  pending  in 
the  lower  Court,  and  the  result  is  that  the  present  appeal   is 
barred  by  limitation.     We   accordingly  dismiss  it,  but  without 
costs,   as  respondent  (who  appeared  in    person)   has  inearred 
none  in  this  Court. 

Appeal  dismissed. 

No.  101- 

Before  Hon,  Mr,  Justice  Rattigan  and  Eon.  Mr.  Justice 

Williams.  . 

ALI BAKHSH  AND  OTHERS— (Defexdants)— 

APPELLANTS, 

Versus 

CBUHAR  SINGH  AND  OTHERS- (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  92  of  1909. 
M  Precede  Code,  1908.  Orier  JIIII.  rule    (1)  W'O^ro/  nmaA 
unL  section    5C2,  Civil  Procedure  Code,  1862-**eaW  uvjao  Courts   Act, 
XVIII  of  1884,  section  70  (1)  Q>)-Bnim*. 

"(»)  183  P.  R.  1888,  F.  S. 
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Held,  that  under  Order  XLIII,  rule  (I),  clause  (u),  Civil  Procedure  Code, 
1908,  no  appeal  lies  to  the  Chief  Court  from  the  order  of  the  Divisional 
Judge,  remanding  a  case  under  section  562  of  the  Code  of  Civil  Procedure, 
1882,  in  a  case  where  an  appeal  would  not  lie  from  the  final  decree  of  the 
Divisional  Judge. 

Held  also,  that  in  the  circumstances  of  the  case  the  Court  must  decline  to 
interfere  witb  the  order  of  remand  under  clause  (6)  of  section  70  (1)  of  the 
Punjab  Courts'  Act,  1881. 

Miscellaneous  appeal  from  the  order  of  W.A.  Le  Bossignol,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated   the   6th  January 
1909. 

Zia-ud-din,  for  appellants. 

Dnrga  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Rattigan,  J. — Mr.  Durga  Das  raises  a  preliminary    objection  2nd  June   1909. 
that  no  further  appeal  lies   in    this  case,  and   after  hearing   Mr. 
Zia-ud-din,    we     are    -of    opinion     that    the     objection     must 
prevail. 

The  suit  is  clearly  an  "  nnclassed  "  suit  for  the  purposes  of 
the  Punjab  Courts  Act,  inasmuch  as  the  land  in  dispute  does 
not  fall  within  the  definition  of  "  land  "  as  given  in  the 
Punjab  Tenancy  Act,  1887.  The  value  of  this  land  is  only 
Rs.  262-8,  and  consequently  no  further  appeal  would  lie  in  the 
case  from  the  final  decree  of  the  Lower  Appellate  Court.  Such 
being  the  case,  no  appeal  lies  from  the  order  of  the  Divisional 
Judge  remanding  the  case  under  section  562,  Civil  Procedure 
Code  of  1882  (Order  XLI,  rule  23  of  the  present  Code— see  Order 
XLIII,  rule  1,  clause  («))• 

Mr.  Zia-ud-din,  however,  asks  us  to  entertain  the    memo,  of 
appeal  as  a  petition  for  revision  under  section  70    (1),  clause    (b) 
of  the  Punjab  Courts    Act,   inasmuch    as  there   is    (according  to 
him)  an  important  question   of  law    involved.     Upon    the   latter 
point  we  say  nothing,  but  we  are  quite  clear   that   it  would    not 
be  [a    proper   exercise    of  this   Court's    revisional  power  under 
clause  (b)  [oi  section  70  (1)  of  the  Act,  for   it   to  interfere   under 
that  claiise,   in   a   case  which   is    still    sub  judice  in    the   lower 
Courts.     "No  final  decree   has    as   yet    been    passed   in   the   case, 
and  the  dispute  between  the  parties  has   been    remanded   to   the 
First  Court  for  decision  on   the   merits.     When   the  final   order 
(  or    rather    decree  )     has    been    given,    it    may    be   open   to 
the  preBent  appellant,    if  he  then  is  still  desirous    of   having   the 
question    of    law   involved   in  the  case,   adjudicated    upon    by 
this  Court,  to  preeent  a  petition  under   section   70  (1)    (b).     But 
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at  present  any  such  petition  is  premature,  and  upon  this  ground 
we  must  decline  to  treat  the  memo,  of  appeal  as  a  petition 
for  revision. 

We  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  102- 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon-  Mr.  Justice 

Williams. 
MUSSAMMAT  RAJJI  BAI,— (Plaintiff)— APPELLAN  l\ 

Versus 
JESA  RAM  AND  OTHERS—  (Defendants) -RES  PON  DENTS. 
Civil  Appeal  No.  617  of  1907. 
Hindu   Laiv — Widow? s  right  of  residence  in  one  of  her  husband's  house*. 

Held,  that  under  Hindu  Law,  before  the  widow  of  a  Hindu  husband  can 
claim  a  right  of  residence  in  one  of  her  husband's  houses,  attached  in 
execution  of  a  decree  against  his  representatives,  she  must  prove  affirm- 
atively that  none  of  the  other  houses  are  suitable  for  her  accommodation. 

Further   appeal  from  the  decree  of  H.  A.  Rose,  Esquire,    Divisional 
Judge,  Multan  Division,  dated  the  2bth  February  1907. 

Sheo  Narain,  for  appellant. 

Sukh  Dyal,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

\Qth  June  190°  Rattigan,  J. — "We  find  it  quite    unnecessary   to   discuss  the 

history  of  this  case  which  has  been  narrated  to  us  at  some 
considerable  length.  The  question  with  which  we  have  to  deal 
is  very  simple.  One  Jesa  Ram,  in  execution  of  a  decree  which 
he  had  obtained  against  the  sons  of  Raja  Ram,  ns  representatives 
of  their  deceased  father,  has  attached  (among  other  property) 
a  certain  ancestral  dwelling  house,  described  in  the  plaint  as 
"houfe  (&)  ".  The  widow  of  Raja  Ram  objected  to  this 
attachment,  and,  on  her  objections  being  disallowed,  she  has 
brought  the  present  suit.  The  only  part  of  her  claim  with 
which  we  are  now  concerned,  is  that  which  relates  tc  her  alleged 
right  to  reside  in  this  parti culir  htuse  during  her  lifetime.  The 
parties  are  admittedly  governed  by  Hindu  Law,  and  the 
plaintiff's  contention  is  (1)  that  the  decree  obtained  by 
Jesa  Ram  against  her  husbaud's  estata  was  in  respect  of  a  debt 
which,  if  not  immoral,  was  at  all  events  not  a  debt  incurred 
by  the  deceased  for  the  b3aefib  of  the  family,  '  and  that 
consequently  ber  righ!;  of  residence  cannot  ba  defeated  thereby, 
and  (2)  that  she  has  the  right  to  reside  in  this  particular 
house. 
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We  fiud  it  unnecessary  to  deal  in  any  detail  with  the  first 
question,  though  we  may  remark  that  we  are  quite  satisfied 
that  so  far  as  Jesa  Ram  at  least  is  conoerred,  the  debt  due  by 
Raja  Ram  was  one  binding  on  his  sons  and  a  fortiori,  on  his 
widow.  Bat  we  need  not  labour  this  point,  as  we  are  of  opinion, 
that  plaintiff's  claim  must  fail  upon  the  second  point.  It  is 
admitted  that  Raja  Ram  left  several  houses  in  addition  to  the 
one  now  in  dispute,  and  it  is  clear  that  the  very  utmost  that 
his  widow  can  claim  is  that  she  should  have  a  suitable  house 
to  reside  in  dnring  her  lifetime.  As  laid  down  in  Fakir  Chand  v. 
Mussammat  Chiranji  0)  the  property  of  a  Hindu  husband 
may  be  sold  either  by  him  or  in  execution  of  a  decree  against 
him  without  the  wife's  consent,  and  if  the  sale  is  for  the  purposes 
of  the  family,  or  if  sufficient  property  is  reserved  for  the  main- 
tenance  of  the  wife  and  other  members  of  the  family,  she  cannot 
object.  This  principle  was  accepted  by  a  Division  Bench  of 
this  Court  in  a  later  case— Mussammat  Karam  Kour  v.  Mussammat 
Kishen  Devi  (-)— and  appears  to  us  to  be  consonant  both  with 
law  and  equity.  In  the  case  before  us  it  is  conceded  that  there 
are  several  other  houses  belonging  to  the  estate  of  Raja  Ram, 
and  in  the  circumstances,  it  was,  we  think,  incumbent  on  the 
plaintiff  to  prove  that  none  of  the  Utter  houses  were  suitable 
for  heraccammodation,  before  she  could  claim  a  right  of  residence 
in  the  one  house  attached  by  the  decree-holder.  She  has  made 
no  attempt  to  prove  this,  and  her  claim  must,  therefore,  fail,  so 
far  as  this  particular  house  is  concerned.  That  she  was  herself 
conscious  of  the  weakness  of  her  present  claim  is  obvious  from 
the  fact  that  she  made  a  desperate  effort  to  show  that  the 
deceased  had  actually  devised  this  house  to  her  for  her  life- 
time by  an  oral  will.  She  entirely  failed  to  substantiate  this 
allegation  in  the  District  Judge's  Court,  and  no  attempt  was 
made  in  this  Court  to  rely  upon  this  alleged  will.  We  hold 
therefore,  that  plaintiff  has  failed  to  prove  that  the  "  house  (6)" 
is  the  only  house  belonging  to  her  late  husband  which  is  suit- 
able for  her  as  a  place  of  residence,  and  that  none  of  the  other 
dwelling  houses  belonging  to  his  estate  would  meet  her 
reasonable  requirement,  and  her  suit  must,  accordingly,  be 
dismissed. 

We  reject  the  appeal  with  costs. 

Appeal  dismissed. 

(»)  P.  R.  84  1888,  (1)39    P^  mG< 
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No.  103- 

Before  Eon.  Sir  Arthur  Reid,  Kt,  Chief  Judge,  and  Eon.  Mr, 
Justice  Robertson. 
Mrs.  C.  J.  DAVIE3  —  (Plaintiff)-PETITIONER. 
Versus 
Lieur.  BROCK  SMITH  AND  OTHERS,— (Dependant)  - 
RESPONDENTS. 
Civil  Revision  No.  27  13  of  1908. 
Cantonments  {House- Acommodation)  Act,  II  of  1902.  section    19-Trans- 
fer  of  Property  Act,    IV  of  1882,  section  108    (f)-lndian   Contract   Ad,  IX  of 
1872,   section  70— Repairs  done  by  tenant-Cost  deducted  from  rent. 

Where  the  defendants  occupied  the  plaintiffs  house  by  reason  of  its 
having  been  allotted  to  their  Department  by  the  Cantonment  authority 
under  the  Cantonments  (House- Accommodation)  Act  1902,  and  plaintiff  had 
refused  to  execute  necessary  repairs  — 

Held    that  the  relation  between  the   parties   having  been  settled  by  a 

special  Act,  the  application  of  the  general  law  was  ousted  and  consequently- 

(„)  the  defendant's  remedy  was  under  section  19  et  sec.  of  that  Act 

and  the  rule  embodied  in  section  108  (/)  of  the  Transfer  of    Pro. 

perty  Act  did  not  apply  ; 
tb)  the  Civil  Courts    had  no  jurisdiction  to  decide  the  question  of 
necessity  for  repairs  and  their  cost  under    section  70  of  the  Con- 
tract  Act,  1872. 
But  also,  that  a  finding  by  the  Cantonment  authority  under  the  provisions 
of  section  19,  that  repairs  were  necessary  and    their  cost,  would  enable  the 
Civil  Courts  to  decide  whether  under  section  70  of  the  Contract  Act   money 
paid  by  the  tenant  for  repairs  should  or  should  not,  be  deducted  from  the  sum 
cbiimed  for  rent  due. 

Petition   under  section  25    of  Act  IX   of  1887  for  nmmm   of  the 
order  of  Major  E.  Haiti,  Judge,  Cantonment  Small  Cause    Court, 
Rawalpindi,  dated  the  10th  Augurt  1908. 
Morrison,  for  petitioner. 
Broadway,  for  respondents. 

The   judgment  of  the  Court  was  delivered  by—  • 

Sir   Arthur  Reid,   C.  J.— The  defendants-respondents   were 
3rd  Dec  1909.        ^^     ^  the   plaintiff-petitioner's  house  by  reason  of  its    having 
been   allotted  to  their  department  by    the   Cantonment   authority 
under  the  Cantonments  (House-Accommodation)  Act, "II   of   1902, 
and   their  remedy,  on   refusal  by  the  petitioner  to   execute   neces- 
sary  repairs,  was     under    section    19   et   seq.  of    that    Act.     The 
parties   did  not  stand  to'one  another  in  the  relation  of  lessor   and 
lessee   within   the  terms  of  the  Transfer  of  Property  Act    in  such 
a  manner  as  to   make   the  rule  of  law    embodied    in  section   108 
(f)of   that   Act  applicable,   their  relations  in ter  se   having   been 
settled    by   Act  II  of    1902,  which,  being  a  special  Act,  ousts  the 
jurisdiction  of  the  general  law. 
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We  are  unable  to  hold  that  the  respondents  were  entitled 
to  abandon  their  remedy  under  the  House-Accommodation  Act 
and  act  as  if  they  were  lessees  under  a  piivate  contract  with 
the  petitioner.  They  appear,  in  fact,  to  have  intended  to  pro- 
ceed under  the  House- Accommodation  Act  and  to  have  aban- 
doned that  intention  under  the  impression  that  the  certificate 
of  the  local  Head  of  the  Military  Works  Service  justified  the 
action  subsequently  taken  by  them. 

For  these  reasons  we  hold  that  the  decree  of  the  Court  below, 
dismissing   the   suit    on  the  grouud  that   section  1.08  (/*)    of    the 
Transfer   of  Property  Act   empowered  the  respondents  to  execute 
repairs,    cannot  be    maintained.     The  question,   whether  section 
70  of  the  Coutract   Act  is  applicable,  remains  for  decision.     Hero 
again  we  find    the   provisions  of   the  House- Accommodation  Act 
ousting  thd  jurisdiction  of  the  Civil   Court  to  decide  the  question 
of  the  necessity  for  repairs  and  the  cost  of  necessary   repairs.     On 
action  taken  by  the  tenant   under    section  19   of   the   House  Ac- 
commodation   Act   the  Cantonment  authority  may,  by  notice,  re- 
quire the  owner  to  repair   withiu  fifteen  days.     The  owner   may, 
within  fifteen    days  of  tei vice  cf  notice,    requiie  that   the  matter 
be   refeired   to  a  committee   of  arbitration,    and  failure  to  repair 
on   a  decision  of  the    committee  that  repairs   are  necessary,   is  a 
condition    precedent   to  the  Military  Works  Service    causing   the 
repairs    to  be  executed    at  the  expense  of  the   tenant,  who   may 
deduct  the  cost  thereof  from  the  rent  or  otherwise  recover  it  from 
the  owner.     In  our  opinion    these  provisions   of  the  Act  oust  the 
jurisdiction  of  the  Civil  Courts   to  consider  the  question  whether 
repairs   were  necessaiy   and  the  cost  of   the    necessary  repairs. 
At  the  same  time   a   findiDg  under  the  Act  that     repairs   were 
necessary    and   that   the  cost    of   necessary  repairs  exceeded  or 
equalled  the  sum  claimed   for  rent,  would  be  important  with  re- 
ference to    the  provisions   of   section  70     of  tLe     Contract  Act 
which  applies  to  cases  in  which  there  is  no   specific  contract  be- 
tween parties.      As  remarked   abovs,   the   Civil   Courts   cannot 
decide  whether  the  owner  was  bound  to  execute  the  repairs  execut- 
ed by  the  tenants,   and   cannot  decide   the  cost  of   these   repairs, 
but  a  finding  on  these  points  by  the  Cantonment  authority  would 
enable    the   Civil  Courts  to  decide  whether,   under  section  70  of 
the   Contract  Act,  money  paid  by  the   tenants  for  repairs  should, 
or  should  not  be  deducted  from  the  sum  claimed  for  rent  due. 

We  set  aside  the  decree  of  the  Court  below,  which  dismissed 
the  suit  with  costs,  and  we  remaad  the  suit  to  that  Court,  which 
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will  postpone  further  hearing  for  three  months  from  this  date 
to  enable  the  tenants-defendants,  if  so  advised,  to  move  the  Can- 
tonment authority  with  a  view  to  securing  a  decision  on  the 
points  above  specified.  Should  a  further  postponement  be 
recessary,  the  defendants  are  at  liberty  to  move  this  Court.  Costs 
of  this  Court  will  be  costs  in  the  cause. 

lie  vision  accepted. 

No-  104 

Before  Hon.  Sir  Arthur  lieid,  Kt.y  Chief  Judge. 

DHIANDAS,—(Defehdaht)— PETITIONEE, 

Versus 

JAG  AT  BAM,- (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  1792  of  1909. 
Civil  Pr  ocedure  Code,  1882,  section  539 — Collector's  sanction  vol  open  to 
revision   by  Chief  Court. 

Held,  the  Chief  Court  cannot  revise  an  order  of  a  Collector  granting  per- 
mission under  section  539  of  the  Civil  Procedure  Code,  1862,  toiistitutea 
suit  for  the  removal  of  a  muhant. 

Petition  under  section  70  (a)  of  Act  XVIII  if  lS84  as  amended  by 
Act  XXV  of  1699,  for  revision  of  the  order  of  C.  M.  King 
Esquire,  Collector,  Gurdaspur  Listrict,  dated  the  \5th  January 
1909. 

Muhammad  Shafi,  for  petitioner, 
Oertel,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  . — 
lith  hov.  1910.  Ren>,  C.  J.— A  preliminary  objection,  that  noievision    under 

section  70  (I)  (a)  lies,  has  force.  The  older  complained  of  is 
by  the  Collector  of  a  district,  granting  permission,  under  section 
539  of  the  late  Code  of  Civil  Piocedure,  to  one  Jagat  Das  to 
institute  a  suit  for  the  removal  of  a  mahant. 

The  order  is,  iu  my  opinion,  an  executive  or  administrative 
order  only,  and  there  is  at  present,  in  my  opinion,  no  '  caso  ' 
of  which  the  record  can  be  called  for  and  doult  with  in  re- 
vision. 

If  Jagat  Das  institutes  a  suit,  the  defendant-petitioner  will 
be  at  liberty  to  object  that  one  man  aloue  caunot  sue,  or  raise 
any  other  objection,  hut  this  Court  cannot  be  moved  at  this  stage. 
Amdoo  Miyan   v.    Muhammad  Davwi  Khan  Bahadur  (')   does   not 

C)  (1901)  /.  L.  R.  2i  Mad.  685. 
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help  the   petitioner  as  it  deals   with   an  order   passed  by   a  Dis- 
triot  Court  (Divisional  Court  in   this  province)    granting  permis- 
s.oa   for    the  institution  of  a  suit  under   section  18  of   the  Reli- 
gious Endowment  Act,  XX  of  1863. 

The   Collector   did    not  act  as   a    Court   bat   exercised   the 
powers  exercised  in  Presidency   towns  by    the   Advocate-General. 

In  Sajedur  Eaja  Chowdhuri  v.  Gour  Mohan  Das  Baishnav  (') 
the  Collector's  order  was  attacked  after  a  suit  had  been  in- 
stituted and  a  decree  passed.  I  dismiss  this  application  but 
having  regard  to  the  fact  that  permission  *«  granted  to  one' 
man  only,  section  539  providing  for  a  suit  by  two  or  more  1 
leave  the  parties  to  bear  their  own  costs  of  this  Court. 

Revision  rejected. 


365 


(l)(18&7)/.L.iJ.  ZiCal.  418. 


Cljtd  flLourt  of  t\ft  ^unfab. 
CRIMINAL  JUDGMENTS. 


No.  1. 

Before  the  Eon'ble  Mr,    F.  A.  Robertson,  Officiating  Chief 
Judge,  and  Eon'ble  Mr.  Justice  Shah  Din. 

CHANAN  AND    RAGHU  RAM  (CONVICTS),— 
PETITIONERS, 

Versus 

THE  CROWN",— RESPONDENT. 

Criminal  Revision  No.  1532  of  1908. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  4,  clause  (m),  and 
47G — "  Judicial  proceedings  "  includes  execution  proceedings — Jurisdiction 
of  executing  Court  to  decide  question   of  genuineness  of  the  decree. 

Behl  that  judicial  proceedings  for  the  purposes  of  the  Criminal 
Procedure  Code  are  any  proceedings,  in  the  course  of  which  the  presiding 
Judge  may,  under  any  circumstances,  legally  take  evidence  on  oath  (vide 
section  4,  clause  (>n)  ),  and  ergo  that  execution  proceedings  are  judicial 
proceedings  within  the  meaning  of  section  476  of  the  Code. 

Held  also,  that  before  it  could  be  held  that  the  Munsift*  had  not  pecu- 
niary jurisdiction  to  entertain  an  application  for  execution  and  to  conduct 
execution  proceedings,  it  was  for  the  applicant  to  prove  that  the  amount 
of  the  decree  sought  to  be  executed  exceeded  Rs.  1,000,  and  this  could 
obviously  not  be  done  when  the  decree  was  fictitious. 

Held  further,  that  a  Munsiff  before  whose  Court  an  application  for 
execution  of  a  decree  is  presented,  has  power  to  decide  whether  or  not  the 
decree  sought  to  be  executed  was  a  genuine  one  and  his  proceedings  are  not 
a&  initio  void,  because  he  finds  that  there  is  no  such  decree  in  existence. 

Kanto  Bam  Das  v.  Gobardhan  Das  O  dissented  from;    Bhola  hath  Dey 

V.  The  Emperor  (-)  followed. 

Petition  under  section  435  of  the  Criminal  Procedure  Code  for 
revision  of  the  order  of  M.  L.  Waring,  Esquire,  Sessions  Judge, 
Jullundur  Division,  dated  the  1 5th  October  1908. 

Lai  Chand  and  Lachmi  Narain,  for  petitioners. 

Government  Advocate,  for   respondent. 

C)  I.  L.  B.  XXXV  Cal.  133.  (8)  X  C.  W.  N.  55. 
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The  order  of  the  learned  Judge,  who  referred  the  case   to   a 
Division  Bench,  was  as  follows  :  — 
30th  March  1909.  Rattjgan,  J.— The   question    of    law    (i.  e.,  as    to    whether 

execution  proceedings  are  "judicial  proceedings"  for  the 
purposes  of  section  476,  Criminal  Proceduie  Code,  and  whether 
the  Munsiff  had  jurisdiction  to  act  under  that  section)  should 
be  decided  hy  a  Division  Bench.  In  the  case  referred  to  in 
my  order,  dated  4th  November  1908,  the  question  of  law  could 
not  be  decided,  as  the  parties  arrived  at  a  settlement,  but  I 
would  refer  to  my  order  in  that  casp,  dated  17th  October  1908, 
where  the  legal  questions  are  discussed  (see  Criminal  Revision 
No.  -792  of  1908,  Division  Bench). 

Mr.  Lachmi  Narain  applies  for  bail  for  Raghu  Ram,  and 
Mr.  Turner  raises  no  objection.  He  may  be  released,  therefore, 
on  bail  on  giving  security  to  the  satisfaction  of  the  District 
Magistrate. 

The  judgment  of  the  Court  was  delivered  by— 
]0th  July  1909.  Shah    Din,   J. — The    facts   of    this    case,   so  far  as  they  are 

material  to  the  decision  of  this  Criminal  Revision,  are  as  follows  : — 
On  the  29th  August  1894,  one  Ram  Chand,  father  of  Chanan 
Mai,  petitioner  No.  1,  and  brother  of  Kaghu  Ram,  petitioner 
No.  2,  obtained  a  decree  for  Rs.  999  and  costs  against  one 
Naurang. 

The   amouut   of    the    decree   was    payable     by    half-yearly 
instalments   of  Rs.  50  each,  the  last  of  which  was  due  on  Namanit 
Sambat  1961.     Part    of  the  amount   due    under  the    decree    whs 
paid    by    the   judgment-debtor,    and     the   balance   became  time- 
barred.     No  other   decree   was    ever    passed   in    favour   of    Ram 
Chand   against    Naurang.     Rani   Chand  died  in   May   1896,   and 
Naurang    died   in  July  1901.     On  the  17th  of  July  1907,   Chanan 
Mai,  petitioner     No.  1,    aud  Raghu    Ram,  petitioner    No.   2,  as 
guardian    for  his  minor   nephew    Kallia   Ram,    presented   m  the 
Court  of    Lala   Prabhu    Dval,    Munsiff,   1st  class,    Jullundur,   an 
application    for  execution  of  a  decree  alleged  to  have  been  passed 
on  the    15th   August    1901,   in   favour   of  Ram    Chand   against 
Naurang,   for     the   sum    of    Rs.  1,056   and  costs.     Part  of   the 
amount  due    under    the  said  decree  was   stated  to  have  been  paid 
out  of  Court,  leaving  a  balance   of  Rs.  865,  in   respect    of  which 
execution  was  claimed.     As  a  matter  of  fact,  no  decree  had   been 
passed   on  the  15th  August  190i  in  favour  of  Ram  Chand  against 
Naurang,    and  all  the  statements  of  fact  contained    in  the  appli- 
cation  for  execution  presented  on  the    17th    of   July    1907    were 
false.     To  support  the  application  aforesaid  a  false  entry  No.    6 J 
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had  been  fabricated  in  the  legister  of  suits  kept  in  the  Munsiff's 
Court. 

Upon  suspicion  being  aroused  as  to  the  genuineness  of  the 
decree  sought  to  be  executed  by  the  petitioners,  the  Munsiff 
enquired  into  the  matter,  with  the  result  that  it  wa9  discovered 
that  the  alleged  decree  was  absolutely  fictitious,  and  that  the 
entry  in  the  register  of  suits  relating  to  the  said  decree  had 
been  forged.  Upon  this  the  Munsiff  took  action  under  section 
470  of  the  Code  of  Cinminal  Procedure,  the  result  of  which  was 
the  prosecution  of  the  petitioners  for  offences  under  sections  193 
and  Ixr,  Indian  Penal  Code.  The  Magistrate  has  con- 
victed both  the  petitioners  of  the  offences  aforesaid,  and  the 
convictions  having  been  upheld  by  the  Sessions  Judge,  the 
petitioners  have  come  up  to  this  Court  on  the  revision  side. 

The  learned  Judge  in  chambers,  before  whom  this  petition 
for  revision  came  on  for  hearing  in  the  ordinary  course,  has 
referred  it  to  a  Division  Bench  for  decision,  in  view 
of  the  importance  of  the  questions  of  law  involved,  namely, 
(1)  whether  execution  proceedings  are  "  judicial  proceedings  " 
for  the  purposes  of  section  476  of  the  Code  of  Criminal  Procedure  ; 
and  (2)  whether  the  Mnnsiff,  who  took  action  under  the  afore- 
said section,  had  jurisdiction  at  all  to  act  thereunder  as  an 
executing  Court.  These  questions  have  been  argued  before  us 
on  both  sides  at  some  length,  and,  though  one  or  two  other 
points  relating  to  the  merits  of  the  case  have  also  been  dis- 
cussed in  argument,  the  decision  of  this  petition  for  revision 
turns  substantially  upon  the  answers  to  be  given  to  the  questions 
stated  above.  We  shall,  therefore,  take  up  those  questions  in 
order. 

Upon  the  fii  st  question,  Mr.  Lai  Chand,  who  appeared  for 
the  petitioners,  has  strenuously  contended  that  execution  pro- 
ceedings, which  are  held  subsequently  to  the  trial  of  a  suit,  are 
not  "  judicial  proceedings  "  within  the  purview  of  section  476, 
Criminal  Procedure  Code,  and  that,  therefore,  the  Mnnsiff,  in 
whose  Court  the  petitioners  presented  the  application  for  execu- 
tion, dated  the  17th  July  1907,  had  no  power  to  act  under  that 
section  so  as  to  send  the  case  to  a  Magistrate  for  trial  in  respect 
of  offences  alleged  to  have  been  committed  by  the  petitioners 
under  sections  193  and  |^,  Indian  Penal  Code. 

In  support  of  this  contention,  the  learned  advocate  has 
relied  upon  the  decisions  of  the  Calcutta  High    Court  in   Bara- 
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charan  Mookerjce  v.  King  Emperor  (')    and   Kanio  Ram  Das   v. 
Cfibardhan  I  as  (2).      The  first-mentioned  case  is,   in  onr  oj  inion, 
clearly  distinguishable  from  the  case    before   us,  and   in   no  way 
helps  the  petitioners.     In  that  case  the  Mansiff,  who  was  execut- 
ing the  decree,  had  passed  final  orders  for   the    delivery   of  pos- 
session of  lands,  the  subject-matter  of    execution,  to   the  decree- 
holder,  and  a  warrant  fur  the  delivery  thereof  was    entrusted  for 
execution  to  the  Nair.     The    .Nazir    went  to  the  spot    to    deliver 
possession,  bat  was  obstructed  by  the    judgment-debter,    i.nd    on 
his  reporting  the    matter,   the    Munsiff    held    an    enquiiy    aider 
section  476,  Criminal  Procedure  Code,  and   sent  the   accused  to 
the  Magistrate  for  tiial  under  section    186,   Indian    Peual   Code. 
The  High  Court  held  that  the  judicial  proceedings    in    the   case 
determined  when  the  Munsiff  finally  decided    the    case,  and    that 
there    being  no  further  qnestion  left  for  determination   as    to  the 
rights  of  the  parties  to  the  execution  case   upon    which    evidence 
could  have  been  legally  taken,    the  obstruction    offered    to   the 
Nazir's  action  in  delivering   possession    was   an    act    committed, 
not  in  the  course  of  a  judicial  proceeding,  but    after    the  judicial 
proceeding  was  over  ;  and  that,  that  being  so,  the  Mansiff  bad  no 
power  nnder  section  476  of  the  Criminal    Procedure  Code  to  hold 
an  enquiry.     It  will  be  observed  that  upon    the   question    which 
came  up  for  decision  in  the  case  just  cited,  there  was  a  difference 
of  opinion  between  the  learned  Judges  (Haiington   aud  Pargiter, 
JJ.)    who   constituted   the  Division  Beuch,    and    that  in   conse- 
quence of  that  difference  of  opinion  the    case  was    lefeired    to   a 
third  Judge  (HendereoD,  J.)  for  decision.     As  at  present  advised, 
we  are  disposed  to  think  that  the  view  taken  by  Pargiter,  -J.,  in 
his  dissentient  judgment  (page  370)  was  the  more  correct  view  ; 
hot  it  is  unnecessary  to  express  our  final  opinion    on    the    point, 
as  it  is  clear  to  our  minds  that  the  ratio  decidendi,  which   under- 
lies the  ruling  of  the  Calcutta   High  Court,  does    not  govern  the 
piesent    case.     The    observations     made    by    Harington,    J.,  at 
page  369  of  the  report,  and  those  made  by  Henderson,  J.,  at  page 
372    (last   paragraph)    and   page    373    (first    paragraph),    servo 
clearly  to  distinguish  the  facts   of    that  case   and  the  law  appli- 
cable to  them  from  those  of  the  case  before  us.     In   this  case  the 
execution  proceedings   were   initiated   by    the  petitioners    filing 
the  application  for  execution,  dated  the  17th  July  1907,  and  the 
Munsiff  became  seized  of  the  execution   case  as  soon   as    the  said 
application  was  presented    in    his  Court.     The    presentation   of 
the  application  was,  in  our  opinion,  clearly    a  stage  of  a   judicial 
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proceeding  (Queen-Empress  v.  Bapnji  Biya  Ram  (1),  at  page  29S, 
second  paragraph),  and  as  the  Mun>ifr  was  seized  of  the  case 
and  had  passed  no  final  orders  in  the  matter  of  execution  before 
taking  action  nnder  section  476,  Criminal  Procedare  Code,  there 
can  be  no  doubt  that  the  offences  with  which  the  petitioners 
were  sabsequently  charged  wvre  "  brought  under  his  notioe  in 
the  course  of  a  judicial  proceeding  "  within  the  meaning  of  the 
paid  section.  For  the  purposes  of  the  Criminal  Procedure  Co<\e, 
the  expression  "  judicial  proceeding  "  is  defined  as  including 
"  any  proceeding  in  the  course  of  which  evidence  is  or  may  be 
legally  taken  on  oath  "  (section  4,  clause  (»i)  ).  The  test,  there- 
fore, which  has  to  be  applied  to  a  particular  pro^e-Ml'nsf  befor- 
a  Court  to  determine  whe'her  it  is  or  is  not  a  "  judicial  pro 
ceeding  "  for  the  purposes  of  section  476  of  the  Code  is,  whether 
in  the  conrse  of  that  proceeding  the  presiding  Judge  has  the 
power  legally  tn  take  evidence  on  oath,  net  whether  he  has 
actually  taken  such  evidence.  Tf  the  Judge  may,  under  any 
cirenrnstaree?,  legally  take  evidence  on  oath  in  the  course  of 
any  proceeding,  that  proceeding  is  a  "  judicial  proceedmg  " 
for  the  purposes  of  the  Criminal  Procedure  Code,  though  as  a 
matter  of  fact  he  may  not  feel  called  upon,  in  view  of  the 
nature  and  circumstances  of  the  proceeding  before  him,  to  take 
any  evidence  at  all.  la  the  present  case,  as  soon  as  the  appli- 
cation for  execution  was  presented,  there  commenced,  by  reason 
of  such  presentation,  proceedings,  in  the  course  of  which  the 
Munsiff,  being  seized  (if  the  matter  of  execution,  had  every  power 
to  take  evidence  on  oath  ;  and  that  being  the  case,  the  proceed- 
ings before  him,  which  begau  with  and  included  the  premutation 
of  the  said  application,  were  "  judicial  proceedings,"  as  defined 
by  section  4  (m),  Criminal  Procedure  Code  ;  and  all  the  orders 
passed  by  him  during  the  pendency  of  those  proceedings  were 
passed  in  exerc/se  of  his  judicial  functions.  A  reference  to  the 
record  of  this  case  shows  that  on  the  application  for  execution 
being  made  by  the  petitioners  on  the  17th  July  1907,  the  Munsiff 
passed  an  order  calling  for  the  usnal  report  from  the  office  as 
to  the  particulars  of  the  decree,  and,  on  that  report  being 
fnrnished,  passed  a  second  order  sending  for  the  record.  A 
third  order  was  passed  on  the  5th  August  1907,  embodying  the 
result  of  the  inspection  of  the  record  by  the  Munsiff,  and  direct- 
ing the  decree-holders  and  the  judgment-debtors  to  appear  be- 
fore him.  Various  orders  were  subsequently  passed  from  time 
to  time,  all  intended  to  form  part  of  the  enquiry  into  the  genuine- 
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ness  of  the  alleged  decree  that  was  sought  to  be  executed,  and 
the  judgment-debtor's  legal  representative,  Gahiya,  and  Raghu 
Ram,  petitioner  No.  2,  were  examined  on  oath.  Surely  all  these 
orders  were  passfd  and  must  be  taken  to  have  been  parsed,  in 
the  exercise  of  judicial  functions,  and  the  proceedings,  in  the 
ooarse  of  which  these  orders  were  passed  and  the  parties'  state- 
ments recorded,  were  throughout  judicial  proceedings. 

The  second.'idecision  of  the  Calcutta  High  Court,  viz., 
Kanto  B'im  Das  v.  Gobardhan  Das  (}),  upon  which  reliance  is 
placed  by  the  petitioners'  advocatp,  doubtless  goes  far  to  sup- 
port his  contention,  inasmuch  as  it  has  been  held  in  that  c*se 
that  execution  proceedings  subsequent  to  the  trial  of  a  suit  are 
not  judicial  proceedings  for  the  purposes  of  section  476, 
Criminal  Procedure  Code.  There  is,  however,  no  discussion  at 
all  of  the  question  involved  in  this  judgment,  and  the  learned 
Judges  have  ruled  to  tho  above  effect  simply  on  the  authority, 
as  they  understood  it,  of  the  decision  in  Haracharan  Mookerjee  v. 
King- Emperor  (2).  The  last-mentioned  ca«e,  however,  does  not, 
as  we  have  seen,  lay  down  the  law  in  such  wide  terms  as  has 
been  done  in  the  deci-ion  under  notice,  and  in  view  of  the  fore- 
going discussion  of  the  question,  we  are  not  prepared  to  follow 
this  later  decision  of  the  Calcutta    High  Court. 

There  is  another  decision  of  'he  same  High  Court  reported 
as    Bhola  Nath    Dey    and   others  v.    th?    Emperor  (3)  which  is  in 
conflict  with  the  case  of  Kanto  Ram  Das  v.  Gobardhan  Das  (l)  and 
is   in    perfect   accord    with    the     view    that   we  are  disposed  to 
take    in     this    case.     In   that   cise  a   decree-holder    proceeding 
to   execute    a    warrant  of   attachment  of  the  moveable  property 
of  the   judgment-debtor    issued    by   a    Munsiff,  was  obstructed 
by   the   judgment-debtor    and   other     persons,    who     beit     the 
deoree. holder     and     threatened     to    bpat    the    peon.     The  peon 
reported    the  matter   to  the  Munsiff,  whereupon  the  latter,  after 
holding    an   enquiry  under    section    476,    Criminal     Procedure 
Code    ordered   the   prosecution   of    the    offenders    utder  section 
183,    Indian    Penal   Code.     Upon    these   facts,  the  High   Court 
held   that   the    Munsiff  had  power    under  section   476  to  direct 
the   prosecution,   as  the   facts   were    brought   uuder  his   notice 
in   the   course   of  a   proceeding  in  an  execution  case  which  had 
not  been  finally  disposed  of,  and  which  was  a  "  judicial  proceed- 
ing "  within    tho   meaning    of     the     section  aforesaid.     Hara- 
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charan  Mookerjee  v.  King -Emperor  (*),  which  was  cited  for 
the  accused  in  that  case,  was  distinguished  on  the  ground 
that  theie  the  Munsiff  had,  before  the  Nadr  was  obstructed 
by  the  judgmeut-debtor,  passed  an  order  for  possession  which 
had  finally  determined  the  case.  This  case  of  Bhola  bath 
Ley  v.  The  Emperor  (2)  was,  we  think,  correctly  decided,  aud 
agreeing  with  this  decision,  wre  held  that  the  proceedings 
before  the  Muusiff,  which  were  initiated  by  the  petitioner's 
application  for  execution  dated  the  17th  July  1907,  were 
judicial  proceedings  for  the  pui  poses  of  section  476,  Criminal 
Procedure  Code. 

Upon  the  second  question  that  arises  in  the  present 
case,  the  argument  of  the  petitioners'  learned  advocate  was 
twofold.  In  the  first  place,  it  was  conteuded  that  the  decree 
which  was  sought  to  be  executed  being  one  for  Rs.  1,056  the 
Munsiff,  the  pecuniary  limits  of  whose  jurisdiction  did  not 
exceed  Rs.  1,000,  had  no  jurisdiction  to  execute  tho  decree 
or  to  eotettain  the  application  ;  and  that,  therefore,  no  offence 
under  section  193  or  under  sections  fi£  could  have  been 
committed  in  respect  of  the  said  application  for  execution  by 
the  petitioners. 

In  the  second  place,  it  was  urged  that  the  decree  being 
a  fictitious  one,  the  Munsiff  could  have  no  jurisdiction  at 
all,  apart  from  other  considerations,  to  txecute  such  a  decree 
and  that  the  proceedings  taken  by  the  Muusiff  were  ah  initio 
void  and  legally  of  non-effect.  In  legaid  to  the  first  part  of 
the  argument,  it  is  sufficient  to  say  that  the  onus  lay  upon 
the  petitioners  of  showing  that  the  amount  of  the  decree  sought 
to  be  executed  exceeded  the  pecuniary  limits  of  the  Munsiff's 
jurisdiction,  aud  obviously  this  onus  they  are  unable  to  discharge 
for  the  simple  reason  that  admittedly  the  decree  in  qaestion 
is  a  fictitious  oue,  aud  the  petitioners,  therefore,  cannot  possibly 
prove  that  it  was  passed  in  a  suit  of  the  value  of  more  than 
Rs.  1,000.  Unless  that  could  be  definitely  shown,  it  cannot  be 
affirmed  that  the  Munsiff's  jurisdiction  was  ousted. 

With  regard  to  the  second  braoch  of  the  contention,  it 
seems  to  us  that  the  decree  being  .a  fictitious  one,  no  question 
of  jurisdiction  in  respect  of  its  execution  can  arise  at  all,  and 
it  cannot  be  said  that  because  the  Munsiff,  on  discovering 
that  the  decree  was  fictitious,  could  not  or  would  not  execute 
it,    therefore,   his    proceedings,    so   far   as    regards    the    deter - 
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minafcion   of    the  question  of    the  genuineness  or  otherwise  of  the 
decree,    were   altogether  void  for   all  purposes  whatsoever.     Ou 
the     petitioners    presenting  an    application    for    execution  of    a 
decree     alleged    to  have    been    obtained    by    them    against   the 
judgment'debtors,    the    Munsiff,  in  our  opiuion,  had  every   power 
to  determine   whether  the   decree   in    question    had   or  had  not 
been     so     obtained,     and    for     that    purpose    to     exercise    the 
jndicial     functions   of     a   Court.     No   authority    has  been   cited 
to   us   in  support  of   the    view    that    in    a    case  similar    to  the 
present,    the  Court  to  wliich   an   application   of    the  kind  under 
consideration   is    made    has   no   power   at     all   to  enquire    into 
aud    decide    the  question  of  the  genuineness  of  the  decree   sought 
to   be   executed,    and   we  are  quite   clear  that  the  Court  would 
certainly   have    such   inherent    power,  as  otherwise  most  anomal- 
ous   and   grotesque    consequences   might   ensue.     We,  therefore, 
overrule    this    contention    and    hold    that  the    Munsiff    had  the 
power   to   eutertain    the    application    for  execution    filed  by   the 
petitioners,   and  to  decide    whether1   or    not    the  decree  sought 
to   be  executed  was  a  genuine  one. 

Mr.  Lai  Cband  also  contended  that  Raghu  Ram,  peti- 
tioner No.  2,  was  in  no  case  liable  to  be  prosecuted,  as  his 
name,  though  it  originally  appeared  on  the  application,  was 
struck  out,  and  he  was  in  no  way  concerned  in  the  execution 
of  the  decree.  We  think  upon  a  reference  to  the  record  that 
Ra^hu  Kam  was  a  party  to  the  application  in  questiou  ;  and 
in  auy  case,  as  this  point  was  not  raised  in  the  grounds  for 
revision,  we  decline  to  take  notice  of  it  at  this  stage  of  the 
case. 

There  was  some  argument  as  to  the  applicability  of 
sections  210  and  511,  Indian  Penal  Code,  to  the  present  case, 
but  it  is  unnecessary  to  decide  the  point,  as  the  record  6hows 
that  the  order  passed  by  the  Munsiff  under  section  476, 
Criminal  Procedure  Code,  relates  only  to  the  commission 
of  an  offence  under  section  193,  Indian  Penal  Code,  and  makes 
no  mention  of  an  offence  having  been  committed  under  sections 
i|^,  Indian  Penal  Code.  We  think,  therefore,  that  the 
petitioners  should  not  have  been  tried  for,  and  convicted  of,  an 
offence  under  sections  -|-f£.  The  conviction  nnder  these  latter 
sections  is,  therefore,  quashed.  This,  however,  in  no  way  affect 
the  sentences  passed  ou  the  petitioners,  which,  as  the  ju  dgment 
of  the  Magistrate  shows,  were  passed  only  in  respect  of  an 
offence  nnder  section  193,  Indian  Penal  Code. 
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The  alleged  severity  of  the  sentences  passed  was  also 
touched  upon  in  argument,  but  in  view  of  the  very  serious 
nature  of  the  offence  committed  and  of  the  very  grave 
consequences  that  would  ensue  from  treating  conduct 
like  that  of  the  petitioners  in  this  case  with  leniency,  we 
see  no  reason  to  interfere  with  the  seutences,  which  are 
hereby  maintained. 

We   dismiss  the  petition   for  revision. 

Revision  rejected. 

No  2- 

Before  the  Bon'ble  Mr.  F.  A.  Robertson,    Offg.  Chief  Judge, 
and  Hon'ble  Mr.  Justice  Shah  Din. 

THE  CROWN  THROUGH  MUNICIPAL  COMMITTEE 
LAHORE, 

Versus 
KANHAYA  LAL  AND  GOPAL  DAS,  ACCUSED. 
Criminal  Revision  No.  63  of  1909. 

Punjab  Municipal  Act,  XX  o/1891— Sections  42  U)  (/)  and  201— Imposi- 
tion of  ta >;  on  the  goods  stored  at  a  place  originally  outside  the  octroi  zone 
and  brought  subsequently  icithin  it— Duty  of  Magistrate  to  enquire  whether 
tax  is  intra  vires  before  acting  under  section  201. 

Bell,  that  a  Municipal  Committee  is  not  competent  to  levy  octroi  upon 
goods  which  were  originally  brought  to  a  place  outside  the  octroi  limits 
and  remained  there  after  the  octroi  limits  had  been  extended,  so  as  to 
bring  the  place  within  the  octroi  zone,  as  such  goods  cannot  be  said  to 
oave  been  brought  within  the  octroi  limits  within  the  meaning  of  section 
(1)  (/)  of  the  Punjab  Municipal  Act,  1891. 

Eeld  also,  that  it  is  the  duty  of  a  Magistrate  to  whom  an  application 
s  made  on  behalf  of  a  Committee  under  section  201  of  the  Punjab  Muni- 
ipal  Act,  1891,  to  see  that  on  the  facts  as  stated  by  the  claimant  the 
mount  is  claimable,  i.e.,  whether  the  claim  is  intra  vires  or  ultra  vires,  and 
f  he  finds  that  the  sum  claimed  is  beyond  the  power  (i.e.,  ultra  vire»)  of 
hat  Committee  he  is  bound  to  refuse  the  application. 

Case  reported  by   H.  P.    Tollinton,    Esquire,  Sessions   Judge, 
jahore  Division,  dated  23rd  December  1908. 

Beechey,  for  the  Municipal  Committee. 
Bodhraj,  for  accused. 

The  facts  of  this  case  are  as  follows  : — 

The  octroi   boundaries   of   the     Lahore    Municipality    were 
attended  by   Punjab  Government   Notification  No.  338,  dated 
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2nd  June  1908;  and  several  merchants  whose  goods  were  stored 
without  the  oiiginal  limits  were  called  upon  by  the  Municipality 
to  pay  octroi  on  such  goods  as  by  the  publication  of  the  notifi- 
cation were  brought  within  the  new  Municipal  limits. 

Mr.  E.  R.  Anderson,  City  Magistrate,  exercising  the"  powers 
of  a  Magistrate  of  the  1st  class  in  the    Lahore  District,  by  order 
dated    23rd    November    1908,   ordered,   under  section  201  of  the  I 
Punjab  Municipal  Act,  the  attachment  of  petitioner's  property  for 
the  recovery  of  Rs.  193-13-3  on  account  of  the  octroi  claimed. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds: — 

(  Criminal  revisions  Nos.  134  and  ]36  of  1908  are  also 
dealt  with  in  this  order). 

In  June  1908  the  octroi  boundaries  of   the    Lahore  Munici-  j 
pality    were    extended.     Octroi     was   chaiged  on  dutiable  goods  \ 
which  were  admittedly  within  the  area  covered  by  the  extension,  I 
previous  to  the  extension.     An    application   for   attachment   of  I 
petitioner's  property  was    made  to  a   Magistrate  for  recovery  of  ] 
the  arrears  of  the  tax.     He  passed  an  order  of  attachment  under    i 
section   201    of    Act     XX   of  1891.     Pttiticters.  objecied.     The  \ 
Magistrate  considered    that   he  had    no  right   to  tntfrtain  tfcel 
objection.    Petitioners  now  apply  for  revision  of  the  order  refusing   ' 
to  entertain  the    objection.     It  is  not  necessary  for   me  to  decide 
whether   the   Magistrate    could    entertain    the  objection.     The 
present  petition  may    be  considered   as  a   petition    for   revision   > 
of  the  order  of  attachment  which  may  he  revised    under  section 
439    of  the  Criminal   Procedure    Cede.    Bin  Muhammad  v.  The' 
Municipal    Committee  of    Arnritsar  {})    octroi   is    leviable  under 
section   42  (1)  (/)  of   Act  XX  of   1891  on  goods  brought  within 
octroi  limits. 

These  goods  were  not  bi  ought  within  cctroi  limits.  Bad  the 
limits  been  originally  as  tl.ey  are  now  the  goods  would  in  all 
probability  not  have  been  brought  into  the  area  now  included  in 
octroi  limits. 

The  proceedings  are  accordingly  forwarded  with  the  re- 
commendation  that  the  attachment  be  set  aside,  as  the  tax  is  not 
claimable. 

Order  of  the  Chief  Court. 
19th  July  1909.  Robertson,    Offg.    C.    J.-This     case     was     sent    up    by 

Mr.  Tollinton,  Divisional  and  Sessions  Judge  of  Lahore,  for  the 
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revision    of  an    order   passed    by  Mr.    Anderson,    a    Magistrate 
of  the  1st  classjin  Lahore,  on  23rd  November  ]908. 

The  facts  are  simple.  The  petitioners  had  a  shop  which  was 
situated  outside  the  octroi -paying  limits  of  the  Lahore  Munici- 
pality. It  is  alleged  by  Mr.  Beechey,  Counsel  for  the  Municipal 
Committee,  that  much  loss  was  caused  by  oustomers  going  ont 
to  these  shops  pui  chasing  in  small  quantities,  and  returning 
without  paying  octroi.  It  was  therefore  determined  to  bring 
these  shops,  and  the  suburb  where  they  are  situated,  within  the 
Municipal  limits,  and  the  Local    Government  accordingly  issued 

a  notification,  No.  338  of  2nd  June    1908,    in  these    terms  : "  * 

*  *  • 

"  published  for  general  information,  in  supersession  of  notifica- 
"  tion  No.  63,  dated  14th  February  1895,  and  will  come  into 
"  force  six  weeks  from  the  date  of  publication  of  this  notification 
"  &c.  (giving  the  new  boundaries)."  The  effect  of  that 
notification  was  to  bring  the  shops  of  the  petitioners  within  the 
octroi  zone. 

It  appears  that  in  anticipation  of  the  effects  of  this  noti- 
fication the  Municipal  authority  gave  notice  to  the  petitioners 
that  they  would  be  charged  octroi  duty  upon  all  octroi- paying 
goods  found  in  their  premises  after  the  expiry  of  six  weeks  after 
2nd  June,  and  after  that  date,  they  proceeded  to  claim 
octroi  dues  to  a  considerable  amount  from  the  petitioners. 
It  is  made  a  ground  of  complaint  by  Mr.  Beechey  that  the 
petitioners  sent  large  quantities  of  goods  out  of  the  zone  and 
recovered  rebates.  But  it  is  quite  obvious  that  if  they  were  to 
*  made  to  pay  octroi  they  were  entitled  to  rebates,  and  the 
vording  of  section  72  of  the  Municipal  Accounts  Code  certainly 
ends  facilities  to  acts  of  this  kind  even  if  octroi  dues  have  not  in 
act  been  paid. 

Various  objections  are  taken  to  certain  irregularities 
a  the  method  of  making  and  pressing  the  claim,  but  we 
irefer  to  come  at  once  to  the  main  points  in  the  case,  of  which 
he  firBt  is,  were  the  Committee  competent  to  levy  octroi  upon 
oods  which  were  never  moved  by  the  owners,  which  were  out- 
ide  the  octroi  zone  before  the  2nd  June  and  the  14th  July,  and 
-hich  on  the  15th  July  were,  by  action  of  the  Committee  and 
ie  Government,  within  that  zone. 

Now  the  authority  for  the  imposition  of  this  tax  is  section  42  (f) 
■  the  Punjab  Municipal  Act.     It  must  bo  remembered  that  the 
rtification  distinctly  says  that  it  shall  not  come   into  force  until 
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after  six  weeks  have  expired  from  2nd  June.  It  is  therefore  quite 
clear  that  the  liability  to  the  tax  could  only  be  incurred  after 
the  six  weeks  had  expired,  and  that  it  must  be  shown  that  after 
the  14th  July  the  goods  had  been  in  the  words  of  section  42 
"  brought  within  the  octroi  limits  for  consumption  or  use  there- 
in." Now  it  is  quite  clear  that  these  were  not  brought  within 
the  octroi  limit?  after  the  notification  came  into  force,  they  were 
in  the  same  place  as  before  the  14th  July,  and  the  notification 
clearly  took  no  retrospective  effect.  We  have  been  shown  no 
provision  of  this  or  any  other  act  under  which  the  Committee 
were  competent  to  call  upon  the  petitioners  to  remove  their 
goods  on  pain  of  paying  duty  because  for  the  future  the  octroi 
limits  were  to  be  changed.  Nor,  do  we  for  a  moment  believe 
that  the  legislature  contemplated  any  such  step.  All  goods 
brought  across  the  line  after  14th  July  will  be  liable,  goods 
already  within  the  line  do  not  fulfil  that  test  and  are  clearly 
not  liable   to  octroi  duty. 

This  disposes  of  one  of  the  main  points  and  makes  it  nn- 
necessary  to  consider  the  various  other  less  important  questions 
regarding  less  important  irregularities. 

There  remains,  however,  another  very  important  question 
and  it  is  this. 

The  petitioners  were  called  upon  to  pay  the  octroi  demand 
made  upon  them  by  means  of  an  application  under  section  201, 
Punjab  Municipal  Act,  made  to  a  Magistrate.  That  section 
runs  as  follows  : — 

"  Any  arrears  of  any  tax  or  fee  or  any  other  money  claim- 
"  able  by  a  Committee  under  this  Act  may  be  recovered,  on 
"  application  to  a  Magistrate  having  jurisdiction  within  the 
"  limits  of  the  Municipality,  or  in  any  other  place  where  the 
"  person  from  whom  the  money  is  claimable  may  for  the  time 
"  being  be  resident,  by  the  distress  and  sale  of  any  movable 
"  property  within  the  limits  of  his  jurisdiction  belonging  to 
"  such  person." 


And  it  is  contended  that  the  Magistrate  under  that  section 
must   act    purely    as    a    ministerial  officer  and    has  no    course 
open  to  him  but   to   recover     whatever   amount  the  Committe 
may  state  to  be  due. 


: 


It  is  urged  that  a  remedy  is  provided  by  section  52  of  the 
Act  by  way  of  nppeal  to  the  Commissioner  for  all  improper 
attempts  to  levy   sums   not   properly  due,    and   that   when   an 
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application  is  improperly    made    under    section     201,  the   remedy 
is  an  appeal    under   section  52    and    that  every  other  remedy   is 
barred  by  section  54. 

Now  it  is  quite  clear  that  section  52  and  section  54  are 
confined  to  actions  taken  under  the  Act,  and  we  are  qoite  in 
agreement  with  Mr.  Bcechey,  when  Le  urges  that  section  52 
provides  the  remedy  for  mistakes  or  incorrect  action  under  the 
Act.  And  this  brings  us  to  the  crux  of  the  question.  Section 
201  provides  that  ;.ny  tax,  fee,  or  other  money  claimable  by  a 
Committee  under  this  Act  may  be  recovered,  etc.  To  our  minds 
it  is  quite  clear  that  these  words  "claimable  under  tin's  Act" 
govern  the  whole  case.  It  is  the  Magistrate's  clear  duty  to 
satisfy  himself  that  the  money  is  claimable  (not  due)  under 
the  Ac\  and  Mr.  Beechey  has  failed  to  quote  any  authority  to 
the  contrary.  We  have  examined  all  those  quoted,  W.  J.  Ellis  v. 
The  Municipal  Board  of  Mussoorie  (l),  The  Municipality  of  Ahmed- 
abadv.  Jumna  Punja  (2),  The  Municipality  of  Wai  v.  Krishnaji  (3), 
Dwarka  Xath  Datt  v.  Addya  Sundari  Mittra  (4),  Municipal 
Council  of  Tuticorin  v.  South  Indian  Railway  (5),  Leman  v.  Damo- 
daraya  (6),  and  none  of  them  appears  to  us  to  support  the  con- 
tention. In  W.  J.  Ellis  v.  The  Municipal  Board  of  Mussoorie  (l) 
it  is  laid  down  that  it  is  not  for  the  Magistrate  to  enquire 
whether  the  actual  amount  claimed  as  an  arrear  was  in  fact  due. 
In  The  Municipality  of  Wai  v.  Krishnaji  (3)  it  was  held  that  a 
Magistrate  could  not  go  behind  the  values  computed  by  the  Com- 
mittee within  their  legal  powers.  Municipal  Council  of  Tuticorinv. 
South  Indian  Railway  (5)  does  not  at  all  assist  Mr.  Beechey's 
argument,  nor  does  Leman  v.  Damodarya  (6),  nor  can  we  see  that 
Divarlca  Nath  Datt  v.  Addya  Sundari  Mittra  (4)  does  so  either. 
General  principles  as  to  the  interpretation  of  the  Municipal  Act 
and  the  powers  of  the  Courts  to  control  them  if  il  ultra  vires" 
are  laid  down  in  Badri  Das  v.  Municipal  Committee,  Delhi  (7), 
Mussammat  Jnfaran  v.  The  Empress  (8)  and  The  Empress  v. 
Khubi  Ram  (9).  In  our  opinion  it  is  clear  that  the  duty  of  the 
Magistrate  is  to  see  that  on  the  facts,  as  state!  by  the  claimants, 
the  amount  would  be  claimable,  i.e.,  whether  the  claim  is  intra 
vires  or  ultra  vires.     If  the  Municipality  is  properly    constituted 


C1)  /.  L.  R.  XXII   All.  111.  (5)  1.  l.  R,  XIII  Mad.,  78. 

(s)  1.  L.  R.  XVII  Bom.  731.  («;  J.  L.  R.  I  Mad.  15  8. 

(3)  J.  L.  R.  XXTIl,  Bom.  446.  (T)  90  P.  R.  1898. 

(<)  I.  L.  R.  XXI  Got.  319.  (8)  4  P.  R.  1887,  Cr. 

(9)  27  P.  R.  1889,  Cr. 


CRIMINAL  JUDGMENTS— No.  3.  [  Rbooed, 


nnd  competent  to  levy  the  tax  in  the  area  in  which  it  is  Bought 
to  levy  it,  the  Magistrate  is  nob  competent  to  enquire  whether 
the  amount  claimed  under  a  tax,  duly  and  legally  imposed  and 
said  to  be  in  arrear,  is  due  or  not,  the  ie  nady  as  to  tint  lies 
under  section  52,  but  if  he  finds  that  the  sum  olaimed  could  not 
be  legally  claimed  from  anyone,  i  e.,  is  beyond  the  power,  ultra 
vires,  of  the  Committee,  then  he  is  bound  to  refuse  to  act. 

These  views  are  also  those  expressed  in  Lalji  v.  Municipal 
Committee,  Lahore  (}),  which  is  much  in  point.  The  learned 
Judge  in  that  case  said  "  so  when  an  application  is  made  under 
"section  172,  I  consider  that  the  Magistrate,  if  the  point  is 
"  raised,  m  xst  satisfy  himself  that  the  Committee  applying  to 
"  him  is  legally  constituted  and  that  the  amount  claimed,  is 
"  claimed  under  a  tax  or  assessment  legally  imposed  by  the 
"  Committee."  The  discussion  of  tbe^  meaning  and  force  of  the 
word  "  claimable"  in  that  judgment  will  repaj  perusal.  Sec- 
tion 172  of  the  old  Act  corresponds  to  section  201  of  this  Act. 

In  the  case  before  us,  we  think  that  there  was  no  sum 
"  claimable"  from  the  petitioners  on  account  of  any  legally 
imposed  tax  on  behalf  of  the  Municipality  aud  that  their  action 
was  ultra  vires.  Consequently  the  Magistrate  applied  to  under 
section  201  should  have  refused  to  act  as  the  claim  did  not 
come  within  the  scope  of  that  section.  The  Magistrate's  order 
is  set  aside  accordingly.  This  disposes  of  the  case,  it  is  unneces- 
sary to  discuss  any  other  points. 

Revision  accepted. 


No- 3. 

Before  the  Hon'ble  Mr.  Justice  Johnstone. 
ABDULLA  AND  OTHERS,— (Accused),— PETITIONERS, 

Versus 

THE  KING— EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Revision  No.  1070  of  1909. 

Criminal  Procedure  Code,  1898 — Transfer  of  cases   by  District  Magistrate 
of  his  ovm  motion — Section  528 — Notice  to  parties  before  transfer — Section  190 

(5> Police-report — Grounds  on  which  a  superior  Court  should  transfer  a  case 

on  application  by  a  party. 

The  police,  acting  under  section  2,  Criminal  Procedure  Code,  reported 
to  a  Sub-Divisional  Magistrate  that  they  had  arrested  a  gang  of  men  under 
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section  151,  Criminal  Procedure  Code.  The  Sub- Divisional  Magistrate  ordered 
chalan  under  section  143,  Indian  Penal  Code,  and  the  police  obeyed.  The 
accused,  after  some  -witnesses  had  been  heard  by  the  Sub-Divisional 
Magistrate,  applied  to  the  District  Magistrate  for  transfer  of  the  case  to 
some  other  Court.  The  District  Magistrate  rejected  the  application,  but 
suggested  trial  by  the  Tahsildar,  within  whose  power  the  case  was.  The 
Sub-Divisional  Magistrate,  then,  finding  his  own  work  heavy,  transferred 
the  case  to  Tahsildar,  but  before  the  first  hearing  the  District  Magistrate 
ordered  re-transfer  to  Sub-Divisional  Magistrate,  giving  no  reasons.  The 
Sessions  Judge  refused  to  interfere.  On  accused  coming  to  Chief  Court 
with  a  petition  that  the  case  be  heard  by  the  Tahsildar,  hdd  that  there 
was  no  reason  to  interfere,  because — 

(i)  The  Sub-Divisional  Magistrate  in  ordering  chalan  was  acting  not 
under  section  190  (c),  Criminal  Procedure  Code,  but  under 
section  190  (b)  ; 

(»»)  Therefore  he  was  not  bound  to  give  accused  any  option  as  to  the 
Court  they  should  be  tried  by  ; 

(Hi)  No  notice  by  District  Magistrate  to  the  accused  was  necessary 
before  passing  his  order  of  transfer  to  Sub- Divisional  Magis- 
trate ; 

(iv)  Though  section  528  (3)  requires  District  Magistrate  to  give 
reasons  for  transfer,  the  absence  of  any  statement  of  reasons 
cannot  properly  result  in  mere  cancellation  of  the  order. 

Bakhsha  v.  Tahlu  Rain  {}),  distinguished  ;  Queen. Empress  v.  KuppuMuthu 
Pillai  (J),  approved  ;  Imperatrix  v.  Sadashiv  Narayan  Joshi  (*),  distin- 
guished. 

Petition  for  revision  under  section  439,  Criminal  Procedure  Code, 
of  the  order  of  G.  L.  Vundas,  Esquire,  Sessions  Judge, 
Rawalpindi  Division^  dated  the  Mth  August  1909. 

Pestonji  Dadabbai,  for  petitioners. 

Broadway  and  Miran  Bakhsh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Johnstonk,  J.— In  order  to  explain  clearly  my  views  in  this  Qth  October  1909. 
case  I  must  begin  by  giving  a  brief  history  of  it.  In  June  last 
it  was  reported  to  the  Superintendent  of  Police,  Attock  District 
tbat  some  30  men  had  collected  at  Damal  in  the  mosque  and  had 
been  detained  there,  as  they  were  armed  and  probably  contem- 
plated some  crime.  This  was  done  under  section  151,  Criminal 
Procedure     Code.     On   intimation     of    this    under  section    62 
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Criminal  Procedure  Code,  to  the  Sub- Divisional  Magistrate 
he  ordered  the  police  to  chalan  under  section  143,  Indian  Penal 
Code.  And  this  was  done  on  29th  June.  Two  witnesses  were 
examined,  and  then  the  case  was  postponed  because  the  accused 
said  they  intended  to  apply  to  higher  authority  for  the  transfer 
of  the  case  from  that  to  some  other  Court.  The  Magistrate  at 
the  same  time  called  upon  each  accused  to  furnish  bail  in  Rs. 
500. 

The  District  Magistrate  to  whom  application  for  transfer 
was  made,  rejected  it,  but  at  the  same  time  asked  the  Magistrate 
to  explain  why  he  had  fixed  the  security  so  high  in  so  u  trifling  " 
a  case  and  also  hinted  that  the  cape  was  one  triable  by  Tahsildar 
(2nd  class  Magistrate).     This  was  on  9th  July. 

On  24th  July  when  tho  case  was  again  called  by  the 
Magistrate,  he  noted 'that  there  was  a  press  of  work  in  his 
Court,  and  that,  as  the  case  was  triable  by  a  Tahsildar,  it  should 
be    transferred  there  and  be  heard  on  Augu-t  5th. 

On  2nd  August  the  District  Magistrate  again  took 
cognizance  of  the  matter,  though  no  application  had  been 
apparently  made  to  him  by  the  prosecution  or  the  defence,  and 
without  giving  any  reasons,  directed  that  the  case  should  at 
,  once  be  sent  back  to  the  Sub- Divisional  Magistrate  for  trial  by 
himself.     This  was  done  without  notice  to  either  party. 

On  17th  August  some  or  all  of  the  accused  persons  applied 
to  the  Sessions  Judge  against  this  order,  pointing  out  (a)  that 
the  order  disclosed  no  reasons  or  source  of  information  and  was 
therefore  ultra  vires  ;  (o)  that  the  order  was  contrary  to  the 
order  of  9th  July  of  the  same  officer  ;  (c)  that  the  orders  of  7th 
and  24th  July  were  sound  and  gave  good  reasons.  This  petition 
was  rejected  on  the  ground  that  "  the  District  Magistrate  is 
"merely  directing  the  Sub- Divisional  officer  to  carry  out  the 
order  originally  given  him." 

The  accused  have  come  up  here  with  a  further  petition 
demanding  cancellation  of  the  order  of  2nd  August  and  the  trial 
of  the  case  by  the  Tahsildar.  Summarised  the  reasons  given 
are — 

(a)  The   accused   have   no   hope   of     a   fair   trial    by    the 
Sub-Divisional  Magistrate. 

(6)  No  notice  was   given  to  accused   to  show  cause  againgt 
the  order  of  2nd  August. 

(c)  No  "  reasons  "  are  assigned  in  that  order. 
(a)  Here   two  lines  of  argument  are  adopted,  both  equally  futile 
and  absurd.     The   first   is  the  technical  and  legal   argument.     It 
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is   said    that,    when    the  Sub- Divisional  Officer    listened    to  the 
information  given   by  the   police   and  ordered   them   to  chalan 
nnder  section  143,  Indian  Penal  Code,  he  acted  nnder  clause  (c), 
section  190,   Criminal    Procedure  Code,    and    so   was   bound   to 
proceed  under  section  191,    and   ask  accused  at  the   commence- 
ment of  the  case   whether  they   conseuted    to   be    tried  by   him. 
This  seems  to  me  mere   nonsense.     Clause    (c)   expressly     refers 
to  information    "  received   from   any  person    other  than    a  police 
"  officer;1  and    cannot  possibly  cover  a  case  of  information  derived 
from   the   police.     Further,  the   case   clearly  comes  under  c'ause 
(&).     The     Magistrate    heard   a    "police-report."     There  is    no 
foundation   for   the   idea    put   forward   by   Mr.  Pestonji,  that   a 
"  police-report  "    here   means   only  a  chalan,     I  see  no   difficulty 
in  calling   a   "  report  "   by  tha  police  under  section   62,   Criminal 
Procedure     Code,  a    ;'  police-report."     Thus,   no   positive  legal 
bar   exists  to  the  trial  of  the  case   by  the  Sub-Divisional  Magis- 
trate, and   he   was  not  at  all  bouud  to  give  the  accused  any  option 
as   to    whether  they   would   be  tried  by  him  or  not.     The  second 
line    of   argument   is   that    in    the   circumstances   the    accused, 
knowing  the  Sub-Divisional  Magistrate  bad  ordered  their  chilan, 
have  a  reasonable   apprehension  that  the  Sob-Divisional  Magis- 
trate has  already  formed  an  opinion  adverse  to  them,  and  so  they 
will  not  have  a  fair   trial.     This  is   to  my  mind  a   preposterous 
proposition.    The  Sub-Divisional  Magistrate  is  not  shewn  to  have 
expressed  any  opinion  upon  the  guilt  or  innocence  of  the  accused : 
he  merely   said  in   effect   that,   on  the   allegations    made   by  the 
police  and  said  by   them    to   be  provable   by  evidence,  the   case 
seemed  one  of  unlawful  assembly  and  should  be  chalaned  as  such. 
In  my  opinion    there  is  absolutely   no  ground  why   the   accused 
should  fear  they  are  not  going  to  be  impartially  dealt  with. 

(b)  No  doubt  it  has  been  ruled — See  Bakhshav.  Talhu  Ram  (*) 
and  elsewhere — that,  though  there  is  no  statutory  provi- 
sion to  this  effect,  notice  should  be  given  to  the  opposite  party 
before  an  application  for  transfer  of  a  criminal  case  is  granted. 
But  here  there  was  no  application  for  transfer.  The  District 
Magistrate  fully  explains  in  his  note  of  21st  September,  how  the 
transfer  to  the  Tahsildar  came  about  and  why  the  re-transfer 
to  the  Sub- Divisional  Magistrate  was  ordered.  The  distinction 
between  a  case  of  this  sort  and  a  case  of  transfer  at  the  instance 
of  a  party  is  clear  enough  without  reference  to  any  authority, 
but  I  may  quote  Queen- Empress  v.  Kuppu  Muthu  Pillai  (2). 
The  ruling  quoted  by  Mr.  Pestonji  on  the  other  side — Imperatnz 

(l)  28  P.  B.  1902.  Crt  \*)  /.  I.  R.  24  Mad,  317. 
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v.  Sadashiv  Narayan   Joshi  (l)  is  concerned   with   very  peculiar 
facts,  and,  whether  it  is    soand   or   not,  it  affords  no   gaide   iu  a 
case  like  the  present.      What  the  District   Magistrate  has  really 
done  is  this.     In  his  earlier  order   he    declined    to  hold  that  the 
Sub-Divisional  Magistrate  was  unlikely  to  accord  to  the  accused 
a  fair  tiial,  and  so  he  refused  to   order  a   transfer.     At  the  same 
tirue  at  that  stage  he   evidently    thought    the  case  a  tiifliug  one 
aud  so  suggested  a    trausfer  to  the  Tahsildar.     This   suggestion 
must  have  been    made   on    administrative   ground  only.     Later, 
he  must  have  become    aware  that    the  case  was    more  important 
than  he  had  formerly  imagined,  and  so,   again  on  administrative 
grounds  and  not  in  the  least,  because  he  doubted  the  impartiality 
of  either   the  Sub-Divisional   Magistrate    or   tie   Tahsildar,    he 
j  e- transferred    the  case  before  the  Tahsildar  had    done  anything 
iu  it.     I  rule  unhesitatingly  that  in  such  ciicumstances  no  notice 
to  accused  was  necessary. 

(c)  This  is  a  useless  argument.  No  doubt  under  section  52S  (3), 
Criminal  Procedure  Code,  "  icason*"  for  transfer  should  be 
recorded.  Bat  the  result  of  not  recording  reasons  cannot  in 
practice  be  the  absolute  cancelment  of  the  crder  of  transfer.  The 
real  effect  of  the  sub-section  is,  that,  when  reasons  are  not 
lecordod,  the  superior  Court  will  call  for  reasons  ;  and  this  has 
been  done  here  and  the  demand  lias  been  successfully  met. 
That  this  is  in  practice  the  only  possible  course  is  clear,  for,  if 
this  Court  had  simply  cancelled  the  order  of  2nd  August,  no 
ono  could  have  prevented  the  District  1A agistrate  from  sitting 
down  next  day  and  under  section  528  recording  a  fresh  order  of 
transfer  with  "  reason  ".  This  Court  is  not  inclined  to  stultify 
itself  by  passing  orders  of  the  kind  Mr.  Pestonji  contemplates. 

I  have  long  thought,  that  the  provisions  of  Indian  Law  in 
regard  to  the  trausfer  of  criminal  cases  ate  calculated  to  be  used, 
and  are  iu  practice  used,  not  to  further  justice  but  to  harass 
and  annoy  opponents  ;  aud  tho  preseut  case  is  a  good  instauco 
of  the  tendency.  This  trial  has  been  postponed  and  protracted 
in  an  inordinate  way  by  these  transfer  applications,  and  it 
seems  to  me  that  for  the  application  dealt  with  by  the  District 
Magistrate  on  9th  July  and  for  the  present  application  there 
was  no  justification  wrhatever.  Legal  ingenuity  has  been  ex- 
pended not  in  promoting  the  ends  of  justice,  but  simply  and 
solely  for  the  purpose  of  delaying  justice  and  of  causing  the 
maximum  of  annoyance  and  expense  to  the  prosecution. 
The  petition  is  dismissed. 

1  hope  the  Sub-Divisional  Magistrate  will  now  push  on  with 
the  case  aud  dispose  of  it  without  further  delay. 

Application  rejected. 

0)  /.  L.  R,  22  Bom.  549, 
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No- 4- 

Before  Hon.  Mr.  Justice  Johnstone, 

BAHADAR  SHAH,— (Convict),— PETITIONER, 
Versus 
THE  CROWN,— RESPONDENT. 

Criminal  Revision  No.  1035  of  1909. 

Criminal  Procedure  Code,  Act  V  of  1S9S,  section  110 — Accused  entitled 
to  independent  examination  of  his  case — Accused  cannot  be  convicted  on 
facts  against   him   older   than   his  previous  security  bond. 

Held,  that  in  cases  unJer  section  110  of  the  Criminal  Procedure  Code, 
1898,  each  accused  is  eatitled  to  an  entirely  independent  examination  of  hi3 
own  case  and  if  the  accused  has  been  bound  down  before,  his  conduct  before 
the  date  of  the  previous  bond  cannot  be  imported  into  the  subsequent  case 
and  made  a  ground  for  fresh  proceedings. 

Petition  tinder  section  439  of  the  Criminal  Procedure  Code 
for  revision  of  the  order  of  S.  M.  Jacob,  Esquire,  District  Magis- 
trate, Jhanc,  dated  the  1th  June  1909. 

Tirath  Ram,   for   petitioner. 

The  judgment  of   the   learned  Judge  was  as  follows  :— 

Johnstone,  J.— These  two  cases,    1035   and  1036  have   been    6r7*  October  1909. 
argued  at  the  same  time,  but  they  are  essentially  distinct,    though 
the  witnesses  are  more  or  let-s  the  same. 

In  section  110    cises,  each  accused   is  entitled  to   an  entirely 
independent    examination   of    his   own    case.     This  is  the  case  of 
Bahadur  Shab,    and    the    Magistrate  who  tried  it  has  fallen  into 
an   obvious   error.     Stating  that  last  year,  i.  e  ,  in  1908,    accused 
was  bound  over,    he   says  he  has  not  yet  mended  his  ways.     We 
are  not  told  the   date  of    the   order  in  the  case  of  last  year,    but 
the  bond  must  have  been  for  a  year,  and   thus  that  bond  cannot 
have  expired  at   most   more  than  a  few  weeks  before  the  present 
prosecution  was   instituted.     No   conduct   of   the   accused  before 
the  date  of  that   bond     can  fairly   be  imported  into    the    present 
ca^e  and  made  a    ground  for   fresh  proceeding  ;  and  yet  we  find 
not  only  the     Magistrate    but    the    learned    District    Magistrate 
also  laying   great  stress  upon  a  dacoiry  case  oi  five  years   ago    in 
which  accused   wa3    acquitted.     Then    the    first    Court    uientiona 
the  theft   of    Bahawala's    buffalo  and   says   accused    promised  to 
return  it  and  did   so.     We  do   not   know  the   real   facta   of  this 
case,  and  at  least  ore    witness    says   it    happened  two-and-a-half 
years  ago.  Another  concrete  case  is  four  years  old  (Ahmad's).  Then 
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other  cases  of  suspicion  are  mentioned,  mostly  1908,  and  so  before 
expiry  of  previous  bond.  It  is  improbable  that  accused  would, 
while  under  bond,  act  in  this  way.  The  persons  whose  animals 
he  was  named  as  having  stolen  are  persons  whom  he  denounces, 
and  not  without  reason,  as  being  his  enemies.  On  the  whole  I 
am  of  opinion  that  there  is  no  sufficient  evidence  of  a  relevant 
kind  against  the  petitioner.  To  rake  up  facts  against  him  of 
dates  older  than  his  previous  security  bond  is  against  law  and 
justice. 

I  set  aside   the  order  placing  Bahadur  Shah  on  security  and 
acquit  hint. 

Revision  accepted. 

No  5- 

Before  Hon.  Mr.  Justice  Johnstone. 

THE  CROWN,- COMPLAINANT, 

Versus 

JALAL  SHAH,— ACCUSED. 

Criminal  Revision  No.  1107  of  1909. 

Criminal  Procedure  Code,  Act    V  of  1898,  section  121 — Fofeiture  of  bonds 
for  good  behaviour- 

Held,  that  section  121  of  the  Criminal  Procedure  Code,  J  898,  is  explicit, 
and  it  is  so  far,  as  concerns  bonds  for  good  behaviour,  exhaustive,  and  there, 
fore  such  a  bond  can  only  be  forfeited  for  the  commission  or  attempt  to 
commit  or  the  abetment  of,  any  offence  punishable  with  imprisonment . 

Case  reported  by  H.  Harcourt,  Esquire,  Additional   Sessions  Judge, 

Shahpur  Division,  dated  the  1st  September  1909. 

roadway,  for  Crown. 

The  accused,  on  conviction  by  H.  Calvert,  Esquire ,  I. C.S., 
exercising  the  powers  of  Distiict  Magistrate  in  the  Mianwali 
District,  was  declared  by  order,  dated  3rd  June  1909,  under  se  ■- 
tion  514  of  the  Criminal  Procedure  Code,  to  have  forfeited  his 
security  bond  of  Rs.  600. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

Jalal    Shah    was  put   on   security  because   he  was    in  the 
habit  of  cheating  with  counterfeit  jewelry. 

Since  this  security  order    was  passed   Jalal  Shah    has  been 
found,  or   rather  his  companion  Kaku  has  been  found,  in  posses- 
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sion  of  counterfeit  jewelry.  Granting  even  that  under  the  cir- 
cumstances the  possession  may  be  treafed  as  joint  between  Kaku 
and  Jalal  Shab,  it  does  not  appear  that  there  has  been  any  com- 
mission of,  or  attempt  to  commit,  or  abetment  of  an  offence 
though  there  may  have  been  preparation,  which  is  a  different 
and  minor  matter. 

The  bond  is  of  the  ordinary  description.  It  does  not  appear 
to  me  that  it  can  be  forfeited  under  121,  Criminal  Procedure  Code, 
and  if  not  under  that  section,  then  not  at  all.  I  forward  the 
record  to  the  Hon'ble  Judges  of  the  Chief  Court  with  a  view  to 
the  order  of  forfeitare  being  set  aside. 

The  order  of  the  learned  Judge  was  as  follows  :— 

Johnstone,  J. — I  agree  with  the  learned  Additional  1  Ith  October  1909- 
Sessions  Judge  that  the  bond  cannot  rightly  be  forfeited. 
I  find  it  impossible  to  follow  the  argument  of  the  learned 
counsel  who  on  the  strength  of  Anauthachari  v.  Anantha- 
chari  [})  (at  p.  172)  contends,  that  section  121,  Criminal  Pro- 
cedure Code,  is  not  exhaustive  and  so  such  a  bond  as  this  can  be 
forfeited  for  any  breach  of  "  good  behaviour.  "  The  section  is 
explicit,  and  in  my  opinion  it  is,  so  far  as  concerns  bonds  for  good 
behaviour,  exhaustive.  No  doubt  as  regards  hoods  for  preserva- 
tion of  the  peace  the  definition  of  breach  of  the  peace  is  not 
given  and  some  discretion  is  left  to  the  Courts  ;  but  this  is  not 
so  as  regards  good  livelihood  bonds. 

I  set  aside  the  forfeiture  inasmuch  as  accused  is  not 
shown  to  have  committed  an  offence,  or  to  have  "  attempted  ", 
to  do  so,  or  to  have  abetted  such   a  thing.     Papers  returned. 

No.  6- 

Before  Hon.  Sir  Arthur  Reid,  Kt.}  Chief  Jtidge, 
and  Hon.  Mr.  Justice  Robertson. 

SHIBBU,  &o.,— (Accosed),— PETITIONER, 

Versus 

THE  CROWN  THROUGH  CHAJJU,— (Complainant),— 
RESPONDENT. 
Criminal  Revision  No.  700  of  1909. 

Criminal  Procedure  Code,  1898,  section  195  (1),  (a)-False  complaint 
to  Police— Sanction  for  prosecution  by  District  Magistrate— Police  Act  V  of 
1861,  section  4.  


C1)  C^S1*  I.  L.  R.  2  Mad.  169. 
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Held,  that  sanction  for  prosecution  for  making  a  false  complaint  to  the 
police  may,  under  section  195  (I),  (a),  Criminal  Procedure  Code,  be  granted 
by  the  District  Magistrate,  who  exercises  general  control  over  and  direction  of, 
the  police  in  his  district  under  section  4  of  the  Police  Act,  V  of  1861. 

Crown  v.  Boodh  Singh  C1),  (,2)  followed,  Rimasory  Lai  v.  Qu,een-E mpress 
(3)  dissented  from. 

Petition  under  section  439  of  the  Criminal  Procedure  Code  for 
revision  of  the  order  of  Rai  Baha  iur  Mul  Baj,  Sessions  Judge, 
Ambala  Division,  dated  the  llth  May  19v9. 

Beni  Pershad  Khosb,  for  petitioner. 

The  judgment  of  the    Conrt  was  delivered  by— 

,n,7  tlt      innn  Sir  Arthur  Reid,  C.  J.— We  see  no  reason  for  interference. 

19th  Nov.  iyuy.  ,,..,...,,        ,. 

Section  4,  Act  V  of  lbGl,  vests  the  administration  of  the  police 
throughout  the  local  jurisdiction  of  the  Magistrate  of  tho 
District  in  aD:strict  Superintendent  and  Assistant  District  Super- 
intendents, under  the  general  control  and  direction  of  the 
Magistrate  of  the  District. 

Section  195  (1),  («)  of  the  Code  of  Criminal  Proceduie 
empowers  Courts  to  take  cognisance  of  an  offonce  punishable 
under  sections  172  to  188  of  the  Penal  Cude  with  the  previous 
sanction  or  on  the  complaint,  of  the  public  servant  concerned 
or  of  some  public  servant  to  whom  be  is  subordinate. 

Sub-section  (7)  does  not  affect  (1),  (a)  and  is  limited  to 
offences  committed  in,  or  in  relation  to  proceedings  in  Courts, 
and  the  ruliugs  which  limit  the  power  of  sanctioning  prosecutions 
in  respect  thereof  are  therefore  inapplicable  to  the  present 
case. 

The  Crown  ?.  Boodh  Singh,  (1),  (2)  is  authority  for  holding 
that  the  District  Magistrate  mvy  sanction  prosecution  for  a 
false  complaint  to  a  Police  Officer. 

We  see  no  reason  for  differing  from  these  rulings,  or  for 
giving  preference  to  the  rulings  of  the  Calcutta  Court  in 
Bamasory  Lai  v.  Queen- Empress  (3),  which  was  practically 
differed  from  in  Emperor  v.  Saroda  Prosad  Chatterjee  (*). 

Application  rejected. 


0,  47  P.  R.  1867,  Cr.  (2)  9  P.  R.  1868,  Cr. 

O  (I960)  /.  L.  R.  27  Cal.,  452.     (A)  (1905)  /,  L.  R.  32  Cal.,  180. 
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No  7- 

Before  Eon.  Sir  Arthur  Reid,    Kt.,  Chief  Judge. 
GOKAL  CHAND,— (Complainant),— PETITIONER, 
Versus 
PHUL  CHAND  AND  KANHAYA  LAL  —  (Accused),— 
RESPONDENTS. 

Criminal  Revision  No.  886  of  1909. 

Jurisdiction — Criminal  Piocedure  Code,  1898,  secticn  179  -  Criminal 
misappropriation  in  respect  of  goods  sent  from  Delhi  to  Calcuitn  for  sale  * 

Where  the  complainant's  case  was  that  he  despatched  goods  from  Delhi 
to  the  accused  at  Calcutta  for  sale  on  commission  and  that  the  accused  had 
mortgaged  the  goods  and  appropriated  the  money  to  their  own  use  a^d  a 
complaint  was  made  at  Delhi  under  sections  403  and  409,  Indian  Penal 
Code— 

Eeli,  following  Chint  Singh  v.  Crown  (*),  that  the  alleged  offences 
were  complete  as  soon  as  the  money  hbd  been  misappropriated,  and  as  this 
wa?  alleged  to  have  been  done  at  Calcutta,  the  Calcutta  Courts  alone  had 
jurisdiction,  and  the  fact  that  the  money  should  have  been  and  was  not  sent 
to  Delhi,  did  not  give  the  Delhi  Court  jurisdiction. 

Held  also,  that  a  Court  which  has  not  jurisdiction  to  try  has  not  juris- 
diction to  acquit  the  accused,  and  the  proper  order  was  one  of  discharge. 

Petition  under  sections  437  and  439  of  the  Criminal  Procedure 
Code  for  revision  of  the  order  if  A.  E.  Mattineau,  Esquire,  Sessions 
Judge,  Delhi  Division,  dated  the  lith  July  1909. 

Sbiidi  Lai,  for  petitioner. 

Grey,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Sir  Arthur  Reid,  O.  J. — Counsel  for  the  petitioner  contends  ^th  Dec.  1909. 
that  the  Delhi  Court  had  jurisdiction,  because  on  the  case  set 
up  by  the  prosecution,  loss  was  caused  to  tbe  Delhi  firm  at  Delhi 
by  the  alleged  misappropriation  at  Calcutta.  Queen-Empress  v. 
O'Brien  (2)  and  Ghulam  Ali  v.  Queen-Empress  (3)  are  cited  in 
support  of  this  contention. 

In  the  latter  case  the  former  was  indeed  cited  as    authority, 
but   it   was   held  that  the  case  for  the  prosecution  was  that  one 
the  prisoners,  in  conspiracy  with  the  other,  actually   cheated 
fet  Lahore  and  gave  the  Lahore  Court  jurisdiction. 

The  former  authority  has  been  specifically  differed  from   in 
Miscellaneous  Criminal  58   of    1900,     Chint    Singh  v.   Crown  (}) 


0)  67  P.  L.  B.  1901.  (s)  (1697)  I.  L.  E.,  19  All.,  111. 

(»)  7  P.  R.  1900  Cr. 
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where   it    was   held  that  the  words  "  any  consequence  that    has 
ensued  "  in  section    179    of   the   Code   of    Criminal   Procedure 
mean  some  eonsequence'modifyicg  or  completing  the  act  or  acts 
constituting  the  offence,  and  do  not  include  the  loss  resulting  to 
an  employer  from  criminal  breach  of  trust  by  his  servant. 

The  case  for  the  prosecution  here  was  that  the  complainant 
despatched  goods  to  the  accused  for  sale  on  commission,  and 
that  the  accused  mortgaged  the  goods  and  appropriated  the 
money  to  their  own  use. 

The  offence  alleged  was  complete  as  soon  as  the  money 
had  been  misappropriated,  and  the  fact  that  the  money  should 
have  betn,  and  was  not,  sent  to  Delhi  did  not  give  the  Delhi 
Court  jurisdiction,  the  accused  having  put  the  money  into  their 
own  pocket  at  Calcutta. 

In  my  opinion,  following  the  ruling  of  the  Division  Bench  of 
this  Conrt  last  cited,  the  alleged  offence  was  complete  in  Calcutta 
and  the  Calcutta  Court  alone  had  jurisdiction.  The  farther 
contention  that  section  531  of  the  Code  justifies  this  Court  in 
declining  to  interfere  with  the  order  of  acquittal  has  no    force. 

Had  the  acquittal  been  on  the  merits  there  might  have 
been  some  force  in  this  contention,  but  an  order  of  acquittal, 
based  on  the  ground  that  the  court  had  no  jurisdiction  to  try 
the  case,  is  obviously  bad. 

A  Court  which  has  not  jurisdiction  to  try,  has  not  jurisdic- 
tion to  acquit,  and  the  order  which  musr,  in  my  opinion,  be 
passed  in  this  case  is  one  setting  aside  the  charges  and  subse- 
quent proceedings  as  being  without  jurisdiction  and  substituting 
orders  of  discharge,  on  the  ground  that  the  Court  had  not  juris- 
diction, and  was  therefore  incompetent  to  try  the  accused,  for 
the  orders  of  acquittal. 
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No-  8- 

Before   Hon.  Sir  Arthur  Reid,  Kt.t  Chief  Judge,  and 
Eon.  Mr.  Justice  Johnstone. 

THE   CROWN.-PETITIONER, 

Versus 

BANSIDHAR  AND  GIAN  CHAND,— ACCUSED. 

Criminal  Revision  No.   1620  of  1908. 

The  Indian  Explosives  Act,  IV  of  1884 — "  Patakhas  "—license. 

Held,  that  no  license  for  the  manufacture   or  sale   of "  Patakhas  "  it 
required  under  the  Indian  Explosives  Act,  1884. 

Cast  reported  by  M.  L  Waring,  Esquire,  Sessio7is  Judge,  Jullun- 
dur  Division,  with  his  No,  533,  dated  the  2nd  Decern- 
her    1908. 

The  facts  of  this  case  are  as  follows  : — 

The  two  accused,  Bansidhar  and  Gian  Chand,  shop-keepers 
of  Jullundur  city,  were  found  in  possession  of  a  large  quan- 
tity of  crackers  or  '  patakhas,'  which  are  sold  at  the  time 
of  shabbrat,  without  obtaining  a  license  for  their  sale.  The 
accused  admitted  the  possession  but  submitted  that  no  license 
was  required  as  the  crackers  did  not  fall  in  the  definition  of 
fire-works. 

The  accused,   on   conviction  by  of  J.  O'Neil  Shaw,    Esquire, 
exercising  the  powers  of  a  Magistrate  of  the    1st   class,    in    the 
Jullundur    District,    was  sentenced   by  order,  dated  25th    Sep- 
tember 1908,   under   section  5  of  Act  IV  of    1884   to   a   fine  of 
Rs.  10  each  which  has  been  paid. 

*  The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :  — 

The  question  is  whether  the  articles,  known  as  patakhas  of 
which  they  were  in  possession,  corns  within  the  meaning  of  the 
term  fire-works  as  used^  in  the  Act.  A  patakha 3  consists  of  a 
pinch  of  coloured  potash  rolled  up  with  one  or  two  little  bits  of 
kankar  in  a  piece  of  paper  and  tied  up  with  twine,  tlie  whole 
forming  a  pellet  which  explodes  on  concussion.  Though  the 
Magistrate's  reasoning  is  not  very  convincing,  it  is  certainly 
possible  to  maintain  logically  that  this  pellet  is  a  fire-work  ;  but 
the  same  logic  would  oblige  us  to  hold  that  a  Christmas 
cracker  or  a  lucifer  match  was  a  fire-work — a  conclusion  repng. 
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nant  to  practical  sense.  The  line  to  be  drawn  round  the 
definition  of  fire-works  must  I  think  be  fixed,  not  by 
stretching  the  meaning  of  a  word  to  its  utmost  length, 
but  by  a  consideration  of  the  question  whether  there  is  any 
advantage  to  the  community  in  calling  a  thing  a  fire-work, 
which  id  not  expressly  described  as  such  by  the  Act  and  the 
Notifications. 

In  tbe  case  of  patakhas  there  seems  to  be  none,  and  I 
refer  the  point  to  the  Chief  Court  with  a  recommendation  that 
the  conviction  be  quashed. 

ORDER  OF  THE  CHIEF   COURT. 

The  judgment  of    the  Court  was  delivered  by — 
8th  Vec.   1909.  Johnstone,  J. — The   question    here   is  whether   the  patakhas 

described     by   the     Magistrate   and     the     Sessions   Judge   are 
fire-works    within  the   meaning  of  the  Act,  IV  of  1884   and  the 

._„     .      ,    Notification*  under   it.     It  seems   that  they    are   small  packets, 
*No.    4ooo — *    ot  J 

31st  May  1907,  De-    wrapped    in    a    paper,    of   coloured    potash    mixed    with    small 
mercTand  Industry",    pieces  of   kanlcar,  and    that   they    explode  with    a  slight   report 
when   thrown    with   force  against  a  wall  or   other  hard  surface. 
They   are  not   made    all   the  year   round   for   general  use,    but 
form    a   plaything  at    the    time   of    Shab-i-barat .    No   doubt    in 
a    strictly  literal  sense   they  are  fire-works,  inasmuch   as   they 
flash  and  explode  ;  but  in  the    Punjab  they  have   been   manufac- 
tured and    sold  without    license  for  25  years,  notwithstanding 
the   existence  of   the  Act  of  1884,  and  we  are  disposed  to  agree 
with   the    learned    Sessions    Judge    that   no      license   for   their 
manufacture  or  sale   should  be  required.      We   think,   adverting 
to  the    second    class    of   "  Explosives  "    as    defined   in    the  Act, 
that    they    are    not     used      for   "  pyrotechnic     effect,  "    being 
found    amusing     for   the   unexpected   report  they  make  and  not 
for   their   exhibition    of     flames,  which    is    inappreciable  ;    and 
we  have  some   difficutly  in   assigning   to   them  any  "  practical 
effect    by    explosion,"      words    which    probably    connote    the 
propulsion   of    missiles,   or  the  fracture  of  rocks,  or  the  blowing 
up  of  masses  of  solid  matter. 

For   these   reasons   we   set   aside    the   convictions     in    this 
case   and  order  refund  of  the  fines. 
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No.  9. 

Before   Hon.  2Ir.  Justice  Shah  Din. 

GANESHI  LAL,— (Accused), -PETITIONER, 
Versus 
SHDGAN  CHAND— (Complainant),— RESPONDENT. 

Criminal  Revision  No.  1232  of  1909. 

Act  XIII  of  1859,  section  2- -Applicability  of— Advance  made  to  workman  by 
way  of  loan — Construction  of  Act. 

Held,  that  the  provisions  of  Act  XIII  of  1859  can  only  apply  to  the  case 
of  a  workman  who  has  received  an  advance  of  money  on  account  of  work,  which 
he  has  contracted  to  perform  ;  and  they  do  not  apply  to  a  case  in  which  the 
workman  has  only  received  a  loan  from  his  employer,  without  any  reference  to 
his  wages  for  the  work  which  he  has  agreed  to  perform — Also  that  the  Act 
being  of  a  penal  nature  has  to  be  construed  strictly. 

Ram  Prasad  v.  Dirgpal  i})  and  Q.u-een- Empress  v.  Rajab  k8J  followed. 

Oase  reported  by  A.  E.  Martineau,  Esquire,  Sessions  Judge, 
belhi  Division,  dated  29th  September   1909. 

The  accused,  on  conviction  by  E.  Burdon,  Esquire,  exercising 
the  powers  of  a  Magistrate  of  the  first  class  in  the  Delhi  District, 
was  directed,  by  order,  dated  27th  August  ]909,  under  section  2 
of  Act  13  of  1859,  to  return  to  his  work  with  the  complainant,  and 
carry  out  the  work  in  accordance  with  the  terms  of  his  contract,  iu 
default,  to  be  dealt  with  under  section  3  of  Act  XIll   of  1859. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  "• — 

I  agree  with  the  Magistrate  iu  holding  that  the  accused  is 
an  artificer  within  the  meaning  of  Act  X11I  of  1859,  and  that 
the  dismissal  of  the  former  case  brought  against  him  is  no  bar 
to  the  present  case.  But  I  doubt  whether  the  contract  between 
the  parties  is  one  falliQg  under  the  Act. 

By  the  contract,  dated  the  21st  July  1908,  Ganeshi  Lai 
agreed  to  work  for  Shugan  Cband  as  his  servant  for  five  years  at 
Rs.  -10  a  month,  the  wages  to  be  paid  monthly.  He  also  received 
from  Shugan  Chand  a  sum  of  Rs.  3o0  for  payment  to  Fakir 
Chand  and  Rugnath  Das  and  other  expenses,  which  advance  he 
agreed  to  repay  by  instalments  of  Rs.  15  a  month.  It  was  fur- 
ther agreed,  that  if  he  left  before  the  five  years  expired,  he  would 


(»)  (1881\  I.  L.  R.  3  All.  744.  ^3)  (1892)  /.  L.  R.  16  Bom.  35S 
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be  liable  to  pay  compensation  in  addition  to  the  amount  of  the  ad- 
vance he  had  received,  and  that  Shngan  Chand  could  take  proced- 
inga  under  Act  XIII  of  1859.  Shugan  Chand  has  not  been  ex- 
amined, but  only  the  statement  of  Ganeshi  Lai  has  been  taken.  It 
is  not  stated  in  the  agreement  that  the  Rs.  300  were  advanced 
on  account  of  the  work  which  Ganeshi  Lai  was  to  perform  for 
Shugan  Chand.  On  the  contrary  it  is  distinctly  stated  that  the 
money  is  taken  for  payment  to  Fakir  Chand  and  Rugnath  Das 
and  for  other  expenses. 

(It  would  appear  that  Ganeshi  Lai  had  formerly  worked  for 
Fakir  Chand  and  Rugnath  Das,  and  owed  them  money  on  that 
account). 

Another  thing  to  be  observed  is,  that  the  agreement  does  not 
provid*  for  the  amount  of  the  advance  to  be  deducted  from 
Ganeshi  Lai's  wages. 

It  appears  to  me,  that  it  cannot  be  said  (at  all  events  in  the 
absence  of  the  complainant's  statement  or  other  evidence)  that 
the  Rs.  300  were  advanced  to  Ganeshi  Lai  on  account  of  the  work 
he  had  contracted  to  perform  for  Shugan  Chand. 

I  accordingly  forward  the  record  to  the  Chief  Court,  and 
recommend  either  that  the  Magistrate's  order  directing  Ganeshi 
Lai  to  perform  his  work  be  set  aside,  or  that  further  enquiry  may 
be  made.  I  may  add  that  the  accused  expresses  his  readiness  to 
r«pay  the    Re.  300  at  once,  and  has  brought  the  money  to  Court. 

The  order  of  the  learned  Judge  was  as  follows  : — 

IQth  Dec  1909.  Shah  Din,  J.— For  the  reasons  given  by  the  learned  Sessions 

Judge,  in  which  I  concur,  I  hold  that  the  contract  between  the 
parties,  as  evidenced  by  the  agreement,  dated  the  21st  Joly  1908, 
does  not  fall  within  the  purview  of  Act  XIII  cf  1859,  and  that  the 
order  passed  by  the  Magistrate  under  that  Act  is  bad  in  law. 

The  provisions  of  the  Act  in  question  can  only  apply  to  the 
case  of  a  workman,  who  has  received  from  his  employer  an  ad- 
vance of  money  on  accouut  of  any  work  which  he  has  contracted 
to  perform  ;  they  do  not  apply  to  a  case,  like  the  present  in  which 
the  workman  concerned  has  only  received  a  loan  from  his  master 
or  employer,  without  any  reference  to  hi3  wages  for  the  work 
which  he  has  agreed  to  do,  and  which  loan  has  to  be  repaid  by 
monthly  instalments  extending  over  a  certain  period  without  any 
deductions  being  made  from  the  wages  in  respect  of  those  instal- 
ments. 
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The  case  before  me  is  very  similar  to  the  one  reported  as 
Bam  Prasad  v.  Dirgpal  (l)  in  which  Oldfield,  J.  observes  as 
follows  : — 

"  There  must  be  a  contract  for  work,  and  the  money  must 
"  have  been  received  in  advance  on  account  of  the  work  to  be  per- 
"  formed.  In  this  case  it  appears  that  the  complainant  employs 
"  workmen  as  engravers  on  braes  ;  and  he  alleges  that  the  accus- 
"  ed  received  from  him  certain  sums  on  the  agreement  that  they 
"  would  work  for  him,  and  for  no  other  person,  nntil  they  have 
"  repaid  the  money,  and  that  they  have  broken  the  contract  by 
"  leaving  his  employment.  It  appeals  that  the  money  was  given 
"  them  as  a  loan,  and  without  any  reference  to  the  wages  or  pay- 
"  ment  for  the  work  they  performed,  which  was  to  be  paid  for  at 
"  a  certain  rate,  without  any  deduction  on  account  of  the  money 
11  they  had  received,  and  as  a  matter  of  fact  no  deduction  from 
"  the  wages  was  ever  made.  The  money  they  ttceived,  therefore, 
"  cannot  be  said  to  have  been  an  advance  made  on  account  of  any 
"  work  contracted  to  be  performed  ;  it  was  not  to  be  considered 
"  as  the  payment  for  any  work.  The  contract  was  nothing  more 
"  than  for  a  loan  of  money,  to  which  was  attached  a  condition 
"  that  the  borrowers,  in  consideration  of  receiving  the  loan,  should 
"  work  for  the  complainant  and  not  transfer  their  services  else- 
"  where  until  they  repaid  the  money.  This  was  something  quite 
11  different  from  any  contract  which  the  Act  contemplated." 

The  terms  of  the  contract  in  the  present  case  are  identical, 
for  al)  practical  purposes,  with  those  of  tLe  contract  in  the 
Allahabad  case,  and  I  have  no  hesitation  in  agreeing  with  the 
view  of  the  law  as  embodied  in  the  above  observations. 

A  Divisiou  Bench  of  the  Bombay  High  Court  adopted  the 
same  view  in  the  case  of  Queen-Empress  v.  Rajab  (2),  and  it  is 
noteworthy  that  some  of  the  terms  of  the  contract  in  the  Bom- 
bay case,  as  6et  out  at  page  366  are  the  same  ae  those  of  the  con- 
tract entered  into  between  the  parties  in  this  case.  At  page 
372  of  the  report  the  learned  Judges  say : — 

"  The  written  contract  ^ued  upon  *  *  *  does  not  allude  to 
"  any  advance.  On  the  contrary,  it  stipulates  very  plainly  that 
"  the  accused  workman  is  to  receive  wages  for  his  work  a3  they 
"  accrue  due  :  and  it  provides  that  he  is  to  take  a  receipt  for  any 
"  money  he  may  repay  *  *  *  * 

"  The  case  appears  to  be  on  all  fours  with  I.  L.    R.   3  All.   744, 


.    (»)  (1881)  1  L.  B.  3  All.  744.  (>)  (J892)  I.  L.  B.  16  Bom.  368, 
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"  in  re   Earn  Prasad,  and   to  fall  within  the  principle  of  Beg.  v. 
"  Jethya  (9  B.  H.  C.  R.  171)." 

The  Act  (XIII  of  1859)  being  of  a  penal  natnre  has    to    be 
construed   strictly,  and  it  applies  only  to  cases  where   there    has 
been  an  advance  of  money  on  account   of   any    work    which    has 
been  contracted  to  be  performed  (see   also  Fazal  Din  v.  The  Em- 
press (*)  ). 

For  the  above  reasons,  I  agree  with  the  learned  Sessions 
Judge  in  holding  that  the  present  case  does  not  fall  within  the 
scope  of  Act  XIII  of  1859,  and  I  set  aside  the  order  of  the  Magis- 
trate, which  is  ultra  vires  and  bad  in  law. 


No-  10. 


Before  Hon.  Mr.  Justice  Robertson  and  Hon.  Mr. 
Justice  Shah    Din. 

Dr.  JAIK1SHEN  DAS,— (Complainant),— PETITIONER, 

Versus 
SHER  SINGH,  -(Acccsed),— RESPONDENT. 

Criminal  Revision  No.  1543  of  1908. 

Defamation— Indian  Penal  Code,  Act  XLV,  of  1860,  section  499—  Com. 
munication  to  complainant's  pleader — "  Publication. 

Accused  in  reply  to  a  notice  from  complainant's  pleader  calling  upon 
him  to  pay  money  lent  to  him  by  complainant  wrote  a  letter  to  the  pleader 
containing  defamatory  statements  about  the  complainant.  The  complainant 
thereupon  charged  the  accused  with  defamation.  The  lower  Courts  held 
that  the  letter  having  been  sent  to  the  complainant's  pleader  must  be  consider- 
ed to  have  been  addressed  to  the  complainant  himself  and  therefore  there 
was  no  publication  to  a  third  person.    On  revision  to  the  Chief  Court :  — 

Held,  that  as  the  defamatory  statements  contained  in  the  accused's  letter 
to  the  complainant's  pleader  were  wholly  irrelevant  to,  and  unconnected  with, 
the  question  of  the  alleged  loan  mentioned  in  the  pleader's  letter,  the  pleader 
must  be  held,  to  be  a  third  person  as  far  as  these  statements  are  concerned, 
and  that,  therefore,  there  had  been  publication  within  the  purview  of  section 
499  of  the  Indian  Penal  Code. 

Petition  under  section  439,  Criminal  Procedure  Code,  for  revision 
of  the  order  of  Major  A.  A.  Irvine,  Sessions  Judge,  Lahore 
Division,  dated  tJie  'Slst  August  1908. 

Hukam  Chand,  for  petitioner. 

Kharak  Singh,  for  respondent. 

(l)  17  P.  R.  I860,  Cr. 
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The  judgment  of  the  Court  was  delivered  by — 

Shah   Din,     J. — The      facts    of    this     case     are     correctly      2bth  Jan.  1910. 
stated  in  the  order  of  the  learned  Sessions  Judge,  and  are  briefly 
as  follows  : — 

In  the  year  1905  the  respondent  Sher  Shingh,  who  was 
then  a  senior  auditor  in  the  office  of  the  Examiner  of  Local 
Fund  Accounts,  wrote  a  confidential  report  alleging  acts  of 
dir honesty  in  connection  with  certain  contracts  on  the  part  of 
the  petitioner,  Dr.  Jaikishen  Das,  who  was  hen  an  ex  officio 
member  of  the  Kalka  Municipal  Committee.  No  actual  em- 
bezzlement of  public  money  seems  to  have  been  imputed  to 
the  petitioner  in  the  confidential- report  aforesaid  ;  and  it  would 
appear  from  a  letter  on  the  record,  dated  the  7th  April  1908 
from  the  Accountant-General,  Punjab  to  the  District  Magistrate 
Lahore,  that  the  official  audit  note,  written  by  an  auditor 
other  than  the  respondent,  contains  no  reference  to  any  alleged 
embezzlement  by  the  petitioner.  The  Examiner  would  seem 
to  have  disagreed  with  much  of  what  the  respondent  stated 
in  his  confidential  report  which  was  rejected  and  cancelled  by 
the  Examiner. 

On  the  9th  February  1908,  Lala  Hukam  Chand,  pleader, 
under  instructions  from  the  petitioner,  Dr.  Jaikishen  Das,  sent 
a  registered  notice  to  the  respondent  Sher  Singh,  demanding 
repayment  of  a  loan  of  Ks.  500  alleged  to  be  due  to  the  peti- 
tioner from  the  respondent  and  informing  him  that  in  the 
event  of  the  respondent  failing  to  comply  with  the  notice  a 
suit  for  the  recovery  of  the  aforesaid  amount  will  be  instituted. 
In  reply  to  this  notice  the  respondent  sent  a  letter,  dated  the 
20th  February  1908  to  Lala  Hukam  Chand,  in  which  he  denied 
having  borrowed  any  money  from  the  petitioner  or  owing  him 
arythiog  at  all,  and  at  the  same  time  referred  in  some  detail 
to  the  allegations  ihai  had  been  mado  by  him  in  the  confidential 
report  mentioned  above  regardiug  acts  of  dishonesty  on  the 
part  of  the  petitioner,  when  the  latter  was  an  ex  officio  member 
of  the  Kalka  Municipal  Committee.  The  respondent  went  on 
to  remark  that  Dr.  Jaikishen  Das  was  iuimk-ally  disposed  to- 
wards him  because  of  that  confidential  report  and  suggested 
enmity  as  the  reason  for  a  false  claim  being  preferred  against 
him. 

The  petitioner,  Dr.  Jaikshcu  Das,  has  brought  a  criminal 
prosecution  against  the  respondent  upon  a  charge  of  defamation, 
under  section  500,  Indian    Penal   Code,    alleging   that   the   re» 
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spondents'  reply,  dated  the  20th  February  1908,  to  his  pleader  I 
notice,  dated  the  9th  February    1908,  contains  defamatory    state- 
ments  concerning    himself.     The    learned    District   Magistrate, 
in  whose  Court  the  trial  was  held,  has  dismissed  the    petitioner's 
complaint   ou     the   ground   that  as   the  petitioner's  pleader,  to 
whom  the  alleged  defamatory  letter  of  the   20th  February    1908 
was  sent   by    the   respondent,    was,    for     the    purposes    of   the 
correspondence     in     question,   identified   with      the    petitioner, 
being  his  agent  and  attorney,  the   letter   must  be   considered  as 
having  been  addressed  to  the  petitioner  himself  ;  and  that,  there- 
fore,  there    was    no   "  publication  "    of   the  alleged    defamatory 
statements  contained  in    the  aforesaid   letter   to   a   third    person 
such   as    would  harm    the   reputation  of  the   petitioner    within 
the    purview   of  section   499    of   the   Indian  Penal   Code.     The 
petitioner  filed  an  application  for  revision  of  the  District,  Magis- 
trate's order  in  the  Court  of  Session,  but   the   learned     Sessions 
Judge   has    also   agreed  in  the  view  taken  by  the  District  Magis- 
trate,  holding    that   there   has   been  no   "  publication  "   of  the 
defamatory  matter    complained  of  as    required    by  section   499 
of  the  Indian  Penal  Code,  and  has  dismissed  the  application. 

In  revision  the  question  whether  there  has  or  has  not  been 
a  "  publication "  of  the  defamatory  matter  contained  in  the 
letter  of  the  20th  February  1908  has  been  argued  before  us 
at  some  length,  and  after  giving  onr  beet  consideration  to  the 
arguments  advanced  on  both  sides  we  are  of  opinion 
that  the  question  mnst  be  answered  in  the  affirmative.  Before 
proceeding  with  the  discussion  of  the  question  of  law  involved, 
it  would  be  as  well  to  reproduce  here  the  material  portions  of 
the  letter  which  forms  the  subject  of  prosecution. 

It  runs  as  follows  :— 

"  Dear  Sir, 

In  reply  to  the  notice,  dated  the  9th  February  1908,  I   state 
as  follows  :— 

"  I  inspected  the  accounts  of  Kalka  Municipal  Office  as 
"  senior  auditor  from  the  15th  to  31st  May  1905.  In  the  course 
"  of  the  audit  embezzlements  to  the  extent  of  about  Rs.  1.000 
"  were  discovered  in  the  accounts  for  lihe  year  1904-05.  These 
"  embezzlements  werecommitted  by  Dr.  Jaikishen  Das,  the  senior 
"  officer  at  Kalka.  I  sent  a  report  regarding  the  embezzle- 
"  metfts  to  the  Examiner  of  Local  Fund  Accounts  who  went  to 
"  Kalka  on  the  31st  May  1905  and  inspected  all  the  papers  and 
"  bills.  *  *  *  *      In  the  course 
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"  of  the  audit  the  statements  of  27  men  were  recorded  by  the 
"  Tahiildar  of  Kalka.  All  these  statements  showed  dishonesty  on 
"  the  part  of  the  Doctor.  1  stated  in  my  report  that  during  the 
M  last  six  years  he  must  have  embezzled  about  Rs.  6,000  from  the 
"  Kalka  Municipal  Fund.  *,*•••• 
■  On  my  report  the  Doctor  was  transferred  from  Kalka.  * 

"  *  •  #  #  •ftfcj  rep0rfc   wa8   subsequently 

"  printed  and  sent  to  the  local  officers.  I  discharged  my  official 
"  duties  honestly  and  this  is  the  reason  why  Dr.  Jaikishen  Das 
"  is  inimically  disposed  towards  me.  I  owe  him  no  money 
"  nor  did  I  borrow  any  money  from  him.  #  #  «  # 
"  My  reports  against  him  (the  Doctor)  are  forthcoming  in  the 
11  office  of  the  Examiner.  The  local  authorities  taking  pity  on  the 
"  Doctor  on  account  of  his  old  age  were  content  with  his  trans* 
"  fer  only.  In  fact,  I  in  my  report  aiid  also  the  Examiner 
11  recommended  that  he  (the  Doctor)  should  be  criminally 
"  prosecuted.  The  papers  on  this  behalf  are  forthcoming  in 
11  the  office  of  the  Examiner." 

The  most  striking  feature  of  the  above  letter  is  the  too 
brief  and  evasive  reference  to  the  petitioner's  demand  for  re- 
payment of  the  alleged  loan  of  Rs.  500  and  the  utter  irrelevancy, 
so  far  as  that  demand  was  concerned,  of  the  charges  of  em- 
bezzlement and  dishouesty  prominently  brought  forward  against 
the  petitioner.  The  respondent's  explanation  to  the  effect  that 
he  wrote  the  reply  in  question  with  the  intention  of  deterring 
the  petitioner  from  bringing  a  suit  in  respect  of  a  claim  which 
was  absolutely  unfounded  and  from  incurring  unnecessary 
expense  in  a  Court  of  law,  has  been  held  by  the  District 
Magistrate  and  the  Sessions  Judge  to  be  unsatisfactory,  and 
we  agree  in  that  view.  The  gratuitous  character  of  the  chargei 
paraded  in  the  above  communication  is  too  patent  for  it  to  be 
treated  as  a  justifiable  protest  against  a  baseless  claim  ;  and  the 
learned  District  Magistrate  has  rightly  observed  that  the 
said  communication  is  prima  facie  defamatory  unless  it  falls 
within  one  of  the  exceptions  to  section  499  of  the  Indian 
Penal  Code,  provided  that  the  imputations  contained  therein 
were  "  made  or  published  "  with  tha  intention  or,  knowledge 
specified  in  the  aforesaid  section. 

As  regards  the  question  of  publication  we  take  it  as  settled 
law,  that  the  communication  of  defamatory  matter  concerning 
a  particular  person  to  that  person  only  is  not  publication  within 
the  purview  of  section  499  of  the  Indiau  Penal  Code.  Queen- 
Empress  v.  Taki  Husain  (l),  Queen-E  >npress  v.  Sadashiv  (3), 
Sbt.  t(-)  (1884) I,  L,  R.  7  All,  205,  F.  B.        {*)  (1894)  J, 1. B.  18  Bom.       . 
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Bishwanath    Das  v.  Keshab    Oandha    Banik    0).      The    question 
foi  decision  in  the   present   case   therefore    resolves    Hielf    into 
this,  whether  the  sending  of  the. letter,  dated  the  20th  February 
1908  by  the  respondent  to  ^petitioner's  pleader  in  reply  to  the 
notice  sent  by  the  latter,   coald   be   regarded,    for    the  purposes 
ef  section  499  of  the  Indial  Penal  Code,  as  the   sending  of   that 
letter  to  the  petitioner  himself,  so   that    no  imputation   concern- 
ing the  petitioner  could  be  said   to    have   been  "made   or   pub- 
lished "     with  the   result   of   harming   his   reputation   "  in  the 
estimation   of  others"   within    the     meaning ,  of  Explanation    4 
to  that   section.     Though  there  is  no  Indi-m    decision  directly  in 
point,  there  is  ample  authority    both  in  England  and  in  America, 
in  support  of  the  view   that,  in    circumstances  similar   to    those 
of  the  present  case,  the  attorney  or   solioitorof  the   complainant 
is  not  absolutely  identified  with  him,  and  that  sending  a  libellous 
letter    containing    imputations    concerning    the    complainant    to 
such  attorney   or    solicitor   is   sufficient    publication  to   a    third 
person.     See  Odgers  on   Libel  and.   Slander,  4th    edition  (1905), 
pp.  154,  2*8,   344  ;   Tuson  v.   Evans    (2),    Huntley   v.    Ward   (3), 
Stevens  v.  KUchenei  (4),    Cooley  on    Torts,    3rd  edition,    Vol.    I, 
pp.   367 — 368;    Alabama     and    Vicksbury  Railway    Company   v. 
Brooks  (6). 

The  statements   made   by   the   respondent  in    his   letter   of 
the  20th  February  1908  and    which   are  complained   of    by    the 
petitioner  as  being  defamatoiy    were,    as    we    have    already  said 
wholly  irrelevant    to,    and   unconnected    with,    the    question    of 
the  alleged  loan  of    Rs.    500,    in    respect   of   the    re-payment   of 
which  the  petitioner  had,  through    his  pleader,   sent    to   the   re- 
spondent the   notice,   dated  the   9th  February   1908  ;    and  that 
being  so,  we  are  of  opinion  that,  so  far  as  those  statements      are 
concerned,     the   petitioner's     pleader    was    a   third   person,    to 
whom  the   statements   In    question    were   "  published  "  by    the 
respondent  within  the  purview  of  section  499,  Indian  Penal  Code. 
In  connection  with  this  aspect  of  the   case,  we    may   with  adva- 
tage   quote   certain    observations   made  by  Lotd   Denraan,  C.  J. 
in  Tuson  v.  Evans  (2)  which  seem  to  us  to  be  most  apposite  to  the 
question    under   consideration: —    "  Any  one,  in  the  transaction 
"  of  business  with  another,  "  says  his  Lordship,   "  has  a  righi  to 
11  use  language  bona  fide,  which  is    relevant  to  that  business,  and 
"  which  a  due  regard  to   his  oWn   interest    makes  necessary,  even 

(i)  <,L 902)  7  C.  W.  N.  74  a?id  (1903)  1.  L.  B.  30  Cal.  402. 

0)  12A.  and  E.  733  (*)  (1887)  4  Ttm*$  L.  R.  159. 

(3)  6  C.  B.  N.  8.  514.  (*)  80  A.m.  St.  R#i>.  628. 
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"  if  it  should  directly,  or  by  its  consequences,  be  injurious  or 
"  painful  to  another  ;  and  this  is  the  piinciple  on  -which 
"  privileged  communication  rests  ;  but  defamatory  comments 
"  on  the  motives  or  conduct  of  the  party  with  whom  he  is  deal- 
"  ing  do  not  fall  within  that  rule.  It  was  enough  for  the 
"  defendant's  interest,  in  the  present  case,  to  deny  the  truth  of 
"  the  plaintiff's  assertion  :  to  characterise  that  assertion  as  an 
"  attempt  to  defraud,  and  as  mean  and  dishonest,  was  wholly 
"  unnecessary." 

The  case   of   Boxius  v.    Goblet  Freres    (})  lelied    on   by  the 

learned  Sessions  Judge  in    support    of  his    view  is  not  in    point, 

for  all  that    that   case  lays  down  is,  that  if  a    nolicitor,  writing    a 

letter  on    a    privileged    occasion    on   behalf  of    a  client,  dictates 

it  in  the  ordinary    course  of   business  to  a   clerk  in  his  office    and 

gives    it      to    another      clerk      iu      his     office     to      be     copied, 

that     is    not      a     publication.     Where,     however   the     ciicum- 

Stances  are  different,  that  is  to  say,  where  the  writer  of  the  letter 

shows  it  to  his  clerk     otherwise    than    in    the  ordinary  course  of 

business,  there   the    occasion   of    the  publication  is  not  privileged 

and    the    publication  must    be    deemed    to  be  to    a  third  person. 

See  Pullman  v.    Hill   and   Co.  (2),    at  page  527  ;  also  Odgers  on 

Libel  and    Slander  (4th    edition)  pages    284,  286.     "  A  man  is 

"  entitled  to  act  on    a    privileged    occasion   in   whatever  way  is 

"  '  reasonably    necessary    and     usual  '    in     such  circumstances. 

"  And  if,  in  so  acting,    he  reasonably    employs    methods  which, 

"  in    the    ordinary   course     of    business,    involve  a     minor    and 

"  technical   publication  of  the   defamatory   matter,    ancillary  to 

"  the    main    publication    which       is     privileged,     such     minor 

M  publication    is    also     privileged."     The    same    principle    has 

been  laid    down   in   the   recent  case  of   Edmondson  v.  Birch  and 

Co.,  Ltd.,  and  Horner  (3).     Lord  Collins,  M.  R.,  in    the   course  of 

his  judgment  in  that   case   observes  at   page  380  :  "  where  there 

''  is   a  duty,  whether   of  perfect   or   imperfect      obligation,   as 

"  between   two  persons,  which  forms  the  ground  of  a    privileged 

"  occasion,    the    person      exercising   the    privilege    is  entitled  to 

8  take  all  reasonable  means  of    so  doing,    and  those   reasonable 

"  means  may    include   the  introduction  of    third  persons  where 

"  that  is  reasonable  and    in  the  ordinary  course  if  business,  and 

"  if  so  it   will    not   destroy  the    privilege."     To    a    similar  effect 

are   the  remarks    of   Lord  Justice     Fletcher  Moulton   at    page 

382  :     "  If   a    bush  ess   communication    is  privileged    as    bein^ 

"  made   on   a     privileged    occasion,    the     privilege    covers    all 


O  (1894)  l,  Q.  B.  842.  C)1.Q.£ 

(8)  1.  K.B.  571. 
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"  incidents  of  the  transmission  and  treatment  of  that  communi- 
"  cation  which  are  in  accordance  with  the  reasonable  and  usual 
"  coarse  of  business."  Where,  therefore,  in  the  ordinary  course 
of  business  of  a  company  or  mercantile  firm  it  is  reasonably 
necessary  that  a  document  should  be  copied  into  a  copy  letter 
book  or  telegram  book,   the    privilege  is  not  lost. 

The  circumstances  of  the  present  case  are,  however,  wholly 
different ;  and  we  find  it  somewhat  difficult  to  follow  the  learned 
Sessions  Judge  in  his  view  that  this  case  is  the  converse  of  the 
case  of  Boxius  v.  Qohlet  Freres  (}),  and  that  so  far  as  the  ques- 
tion of  publication  to  a  third  person  is  concerned,  the  principle 
enunciated  by  the  Court  of  Queen's  Bench  in  that  case  governs 
the  case  before  us. 

In  the  American  case  of  Alabama  and  Vick&bury  Railway 
Company  v.  Brook*  (2),  it  was  held  that  where  a  person,  to  whom 
a  claim  is  presented  by  attorneys  on  behalf  of  their  client,  in 
replying  exceeds  his  privilege  by  sending  to  the  attorneys  a 
letter  containing  defamatory  statements  concerning  the  client,  the 
publication  is  complete  when  the  letter  is  received  and  read  by 
the  attorneys.  Cooper,  J.  in  the  course  of  his  judgment  observes 
at  page  523  :  "  The  publication  was  complete  when  the  libellous 
"  letter  was  received  and  read  by  Messrs.  Dabney  and  McCabe, 
"  the  plaintiffs  attorneys.  This  necessarily  follows  from  the 
"  establishment  of  the  fact  settled  by  the  verdict,  that  the 
•«  defamatory  statement  was  not  covered  by  the  privilege  of  the 
"  communication.  The  letter  from  the  attorneys  called  for  any 
"  lawful  reply  from  the  officers  of  the  defendant,  but  it  did  not 
"invite  any  malicious  defamation  of  their  client ;  and  the 
"  defendant's  Superintendent,  by  exceeding  the  privilege, 
"  deprived  his  principal  of  any  defence  it  might  have  had,  if  he 
"  had  kept  within  it." 

The  contention  of  the  petitioner's  pleader  as  regards  the 
question  of  "  publication  "  receives  some  support,  by  way  of 
analogy,  from  the  case  of  Wenmen  v.  Ash  (s),  in  which  it  was 
held  that  sending  a  defamatory  letter  to  a  wife  about  her  hus- 
band is  sufficient  publication.  In  accordance  with  the  well- 
known  principle  of  the  English  Common  law  that  husband  and 
wife  are  one  person,  the  uttering  of  a  libel  by  a  husband  to  his 
wife  is  no  publication  {Wennhak  v.  Morgan)  (4).  For  many 
purposes    they   are,     however,      essentially     different    persons, 


(»>  (1894)  1  Q.  B.  842.  Cs)  22  L.  J.  C.  P.  190. 

ft  30  Am.  St.  Rep.  528.  (4;  L.  R.  22  Q.  B.  D.  635. 
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and  among  others,  for  the  purpose  of  having  the  honour 
and  feelings  of  the  husband  assailed  and  injured  by  acts  or 
communications  made  to  the  wife.  As  Maule,  J.,  observes  in  the 
above  case  :— «  "  No  doubt  man  and  wife  are,  in  the  eye  of  the 
"  law,  for  many  purposes,  one  person,  and  for  many  purposes 
"  different  persons  ;  and  I  think  that,  for  the  purpose  of  having 
"  his  feelings  injured  by  cammanications  made  to  his  wife,  the 
"  husband  is  a  different  person  from  the  wife,  and  that  being  so, 
"  there  was  sufficient  publication  of  the  libel  in  this  case  (to  a 
"  third  person)." 

For  the  foregoing  reasons  we  bold  that  the  communication 
by  the  respondent  of  the  alleged  defamatory  matter  contained  in 
the  letter,  dated  the  20th  February  190S,  to  the  petitioner's  plead- 
er was  tantamount  to  "  publication  "  to  a  third  person  within 
the  purview  of  section  499, Indian  Penal  Code,  and  we  accordi  ngly 
set  aside  the  order  of  the  District  Magistrate  dismissing  the 
petitioner's  complaint  aud  send  the  record  back  with  a  direction 
that  the  respondent's  trial  be  proceeded  with  in  accordance  with 
law. 

Revision  accepted. 


No  11. 

Before  Hon.  Mr.  Justice  Robertson  and  Son.  Mr. 

Justice  Johnstone. 

THE  KING-EMPEROR,— PETITIONER, 

Versus 

ALI— (Accused),— RESPONDENT. 

Criminal  Revision  No.  907  of  1909. 

Criminal  Procedure  Code,  Act  V  of  1S98,  sections  6,  156  and  193— Power 
of  Sessions  Judge  to  direct  enjuiry  by  Police. 

Held,  that,  as  sectioD  156  of  the  Criminal  Procedure  Code  only  give3 
power  to  a  Magistrate  empowered  under  section  190  to  order  an  investi- 
gation by  the  Police,  an  order  by  a  Sessious  Judge  directing  the  Police  to 
make  further  enquiry   under  this  section  is  ultra  vires. 

Case   taken  up   by   the  Court  on  its  own   motion  wider  section 
435,  Criminal  Procedure  C<de. 
Sheo  Narain,  for  Government  Advocate. 
Responded  t — Nemo. 
Order  of  the  Chief  Court  was  delivered  by — 

Robertson,  J. — The  question  in   this  case  is  a  very   simple     05*1  jnn  1910 
one. 
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Id  an  order,  datad  13th  March  1909,  the  Sessions  Judge  of 
Shahpur  has  recorded  the  following   order  :— 

"  I  direot  the  police  to  make  further  enquiry  into  hia  con- 
"  duct  under  section  156,  Criminal  Procedure  Code." 

The  question  is  whether  or  not  a  Sessions  Judge  can  issue 
such  an  order,  or  whether  it  is  not  ultra  vires. 

We  have  no  doubt  that  the  order  was  ultra  vires.  Such  an 
order  could  only  ba  issued  under  some  provision  of  the  law. 
The  law  relating  to  the  matter  is  to  be  found  in  the  Code  of 
Criminal  Procedure.  Section  6  of  the  Code  specifies  the  classes 
of  Criminal  Courts  in  British  Iudia  as  follows  : — 

"  Besides  the  High  Courts  and  the  Courts  constituted  under 
"  any  law  other  than  this  Code  for  the  time  being  in  force,  there 
"  shall  be  five  classes  of  Criminal  Courts  in  British  India, 
"  namely— (1)  Courts  of  Session,  (2)  Presidency  Magistrates, 
"  (3)  Magistrates  of  the  first  class,  (4)  Magistrates  of  the 
"  second  class,  (5)  Magis'rates  of  the  third  class."  Section  156 
only  gives  power  to  "  any  Magistrate  empowered  under  section 
"  190  may  order  such  an  investigation  as  above  mentioned." 
A  Court  of  Session  is  under  section  6  clearly  a  Court  quite 
differentiated  from  the  Court  of  a  Magistrate.  Section  193  also 
inter  alia  makes  this  quite  plain.  A  Sessions  Court  is  not  a 
Magistrate  empowered  under  section  190.  No  other  section  or 
provision  of  the  Code  gives  a  Sessions  Court  power  to  order  such 
an  enquiry.  Consequently  the  order  was  ultra  vires,  and  is 
set  aside  accordingly. 

No.  12- 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and 
Eon.  Mr.  Justice  Rattigan. 

GANESHA  SINGH,— COMPLAINANT, 

Versus 

KARAM  DIN  AND  SHARAF  DIN,— ACCUSED. 

Criminal  Revision  No.  759  of  1909. 

Jurisdiction— Offences  under  Act  XIII  of  1859— place  of  trial. 

Held,  following  Mana  Lai  v.  Nahia  (*>,  that  proceedings  under  Act 
XIII  of  1859  can  be  instituted  either  in  the  Court  of  the  Magistrate  within 
the  limits  of  whose  local  jurisdiction  the  defendant  resides  or  in  a  Court 
within  whose  local  limits  the  refusal  to  perform  the  contract  has  taken 
place,  but  not  in  a  Court  within  whose  locals  limits  the  contract  was  made. 

Case  reported  by  Q.  Q.  Henriques,  Esquire,  District  Magistrate, 
Jhang,  dated  the  17 th  June  1909. 

0)  17  P.  R.  1896,  Or, 
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Tek  Chand,  for  complainant. 

Muhammad  Shafi  and  Shah  Nawaz,  for  accused. 

The  facts  of  this  case  are  as  follows  r— • 

The  accused  took  some  money  in  advance  fiom  the  com- 
plainant, first  of  all  in  the  Jhang  and  then  in  the  Shahpur 
district,  and  undertook  to  perform  some  work  under  him.  They 
however  left  the  work  which  was  to  be  carried  out  in  the 
Jbelum  district  without  completion  and  without  paying  the 
balance  due  from  them. 

The  accused,  ou  trial  by  Lala  Maya  Ram.  eseicising  the 
powers  of  a  Magistrate  of  the  1st  class  in  the  Jhang  district, 
were  discharged  by  order,  dated  31st  May  1 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

No  offence  has  been  committed  until  the  Magistrate  has 
passed  an  order  under  Act  Xill  of  1359  directing  work  to  be 
done  or  repayment  to  be  made.  I  think  it  is  clear  that  juris- 
diction clearly  lies  within  the  district  in  which  the  coctiact 
was  made  (Lai  Mohan  Chowbey  v.  Hari  Charan  Das  Bairagi  (})). 
The  matter  to  be  referred  to  Chief  Coait  for  revision  under 
section  433,  Criminal  Procedure  Code. 

The  order  of  the  Chief  Court  was  delivered  by — 
RATTiGAy,  J. — The  facts  as  stated    in  the    order   of  leference     2nd  Feb.  1910. 
are  as  follows  : — The  proceedings  are  under  Act  XIII   of    1^59 
and  were  taken  in  the  Court   of   a    Magistrate    of    the   1st   class 
in  the  Jhang  district   against   the    accused,  who    were    workmen 
employed   by   the     complainant.     The    order    proceeds  : — "  The 
"  accused    took     some     money      in     advance     from     the    com- 
"  plainant,  first  of  all  in  the   Jhang   and  then    in   the    Shahpur 
"  district   and    undertook   to  perform    some    work   under    him. 
"  They    however   left    the    work  which    was  to  be    carried   out 
"  in  the  Jbelum   district  without  completion    and    without    pay- 
"  ing  the  balance   due    from  them.  "     It  is    admitted   that  the 
contract    between  the   parties    was    made   at   Maghiana     in    the 
Jhang  district,  that  the  respondents  (the  workmen)  are  residents 
of   the  Jhelum    distiict,  and   that  the   refusal    to  perform    the 
contract  (whether     such   refusal    was    justifiable   or  wrongful) 
took  place  in  the  latter  distiict. 

The  complaint  was  filed  in  the  Court  of  the  Magistrate, 
1st  Class,  Jhang   district,   and    th6  Magistrate  apparently  took 

0)  (1896)  I,  L,  R.  25  Cal,  637. 
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action  under  section  1  of  Act  XIII  of  1859.  The  "  accused  " 
persons  duly  appeared  before  him,  and  pleaded  that  his  juris- 
diction did  not  extend  over  tbem  as  they  were  residents  of 
another  district  and  their  refusal  to  perform  their  contract 
took  place  in  the  latter  district.  The  Magistrate  accepted  this 
contention  and  discharged  the  respondents.  The  District  Magis- 
trate is  of  opinion  that  this  order  is  erroneous  on  the  ground 
that  "  no  offence  has  been  committed  until  the  Magistrate 
"  has  passsd  an  order  under  Act  XIII  of  3859,  directing  work  to 
"  be  done  or  repayment  to  be  made,"  and  in  support  of  his 
opinion  he  relies  on  Lai  Mohan  Chowbey  v.  Sari  Charan  Das 
Bairagi  (1). 

It  has  been  held  by  this  Court  in  Mana  Lai  v.  Nahia  (3) 
that  proceedings  under  the  Act  can  be  instituted  either  in  the 
Court  of  the  Magistrate  within  the  limits  of  whose  local 
jurisdiction  the  defendants  reside  or  in  a  Court  within  whose 
local  limits  the  refusal  to  perform  the  contract  has  taken 
place.  Wo  entirely  agree  with  this  pronouncement  of  the 
law  and  also  with  the  observations  of  tbe  learned  Judges  that 
the  Legislature  clearly  did  not  intend,  that  an  employer  should 
be  compelled  to  run  about  after  his  defaulting  employee  and 
take  action  against  him  only  in  such  place  as  he  might  at 
the  moment  happen  to  be.  But  we  see  no  reason  for  further 
extending  the  privilege  given  to  tho  employer  of  choosing  his 
venue.  Presumably  the  place  where  he  is  doing  his  work  is 
a  place  not  inconvenient  to  him,  and  we  think  that  his  con- 
venience is  sufficiently  secured  when  he  is  given  the  option  of 
taking  proceedings  against  his  workmen,  not  only  in  the 
district  wherein  they  may  be  residing  but  also  in  tbe  district 
in  which  the  refusal  to  carry  out  their  engagements  may  havo 
occurred.  Proceedings  under  Act  XIII  of  1859  are  of  a 
gttaji-crimiual  nature  and  in  the  ordinary  course  the  trial  of  a 
complaint  under  that  Act  should  take  place  in  the  district 
where  the  offence  occurred  (section  177,  Criminal  Procedure 
Code).  While  concurring,  as  above  observed,  in  the  proposition 
that  the  oomplaint  can  be  inquired  into  also  within  the  district 
in  which  the  defendants  are  residing,  we  do  not  feel  justified 
in  going  further  and  in  holding  that,  the  Courts  of  Magistrates, 
in  whose  districts  the  contract  was  made,  arc  also  empowered 
to  act  under  Act  XIII  of  1859.  The  ruling  of  the  Madras 
High  Court    in    Gregory   v.    Vada    Kasi    Kangani    (8)    is   here 

O   (1898)  I.  L.  R.  25  Cal.  637.  Is)  W  P.  R.  1896,  Cr. 

<?)  (1886;  I.  L.  R.  10  Mad.  21. 
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directly   in    point  and  is    in    favour   of   the  respondents'   con- 
tention. 

The  learned  pleader  for  the  complamant  has  referred  us 
to  certain  rulings  in  which  it  has  been  held,  that  the  mere  breach 
of  the  contract  is  not  an  offence  under  Act  XIII  of  1859  and 
that  the  offence  consists  in  the  failure  or  refusal  to  comply 
with  the  Magistrate's  order  passed  under  the  provisions  of  that 
Act,  (King-Emperor  v.  Tahasi  Nukayya  (l),  In  the  matter  of 
Aiiusoori  Sanyasi  (3),  In  the  matter  of  Bam  Sarup  Bhakat  (s), 
But  these  rulings  are  not  apposite  to  the  point  before  us, 
which  is  whether  a  Magistrate  has  jurisdiction  to  entertain 
a  comp'aint  simply  because  the  contract  was  made  within  the 
local  limits  of  his  jurisdiction.  Assuming  however,  that  they 
are  pro  tanto  relevant,  we  fail  to  see  how  they  can  assist  the 
complainant's  case.  Upon  the  principle  enunciated  in  them, 
the  offence  consists  in  the  refusal  to  comply  with  the  Magistrate's 
order  under  section  2  of  the  Act.  This  order  is  to  the  effect 
that  the  workman  shall  either  repay  the  money  advanced  to  him 
or  perform  the  work,  and  in  the  ordinary  course  of  things 
(if  the  workman  does  not  comply  with  the  terms  of  the  order) 
his  disobedience  occurs,  either  at  the  place  where  he  is  residing 
or  at  the  place  where  the  work  has  to  be  performed. 

The  case  of  Lai  Mohan  Chotcbey  v.  Hart  Charan  Das 
Bairagi  (4)  is  quoted  as  being  in  favour  of  complainant's  con- 
tention, but  it  is  clear  from  the  statement  of  facts  that  both 
complainant  and  respondent  were  at  the  time  residents  in 
Calcutta  where  the  complaint  was  preferred.  All  that  the  High 
Court  decided  was,  that  the  terms  of  section  1  of  the  Act 
"  do  not  imply  that  the  complaint  is  to  be  made  to  the 
"  Magistrate  of  Police  in  the  place  where  the  breach  has  taken 
"  place,"  and  as  the  respondent  was  actually  resident  in 
Calcutta,  there  would  seem  to  be  no  reason  why  proceedings 
should  not  be  taken  against  him  in  that  place.  This  is  exactly 
in  accordance  with  the  ruling  of  this  Court  in  the  case  above 
cited.  In  our  opinion  the  order  of  the  Magistrate,  1st  class, 
Jhang,  was  correct  and  we  see  no  reason  to  interfere  with  it. 
It  will  however  be  open  to  complainant  to  take  proceedings 
against  respondents  in  the  proper  Court,  should  h6  be  so  advised. 


(l)  (1901)  /.  L.  R.  24  Mad.  660.  (»)   (1900 j  4  C.  W.  N.  253. 

(')  (1905)  I.  L.  R.  28  Had.  37.  (4)  (1898)    I.  L.  R.  25  Gal.  Qtf. 
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No.  13. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Williams. 

THE  CROWN, -COMPLAINANT, 

Versus 

NIADAR  SINGH,— ACCUSED. 

Criminal  Revisions  Nos    1558  and  1619  of  1908. 

Excise  Act,  XII  of  1896 — Police  officer  invested  with  powers  under 
section  44  not  competent  to  lay  complaint  under  section  57. 

Held,  following  Pirag  v.  Queen-Empress  (l)  that  Police  officers 
invested  with  powers  under  section  44  of  the  Excise  Act,  1896  can  only 
be  treated  as  Excise  officers  for  the  purposes  of  sections  36,  37  and  38,  and 
consequently  a  Police  officer  so  empowered  is  not  an  Excise  officer  within 
the  meaning  of  section  57  competent  to  make  a  complaint  or  report  of  an 
offence  punishable  under  section  49  or  52. 

Case  reported  by  H.  A.  Rose,  Esquire,  Stssions  Judge,  Ambala 
Division,  dated  the  18th  Sovember  1908. 

The  facts  of  this  case  (No.  1558)  are  as  follows  : — 
One   Ali   Bakbsh,  Head    Constable  No-  614,  noticed  a  man, 
Nikka,  coming   from   the   direction  of  Abkari.     He  noticed   that 
Nikka  avoided  the  constable's  gate.     This  raised  the  constable's 
suspicion.     He  searched  Nikka    and    found    that    Nikka    was 
concealing  a  bottle  containing  liquor.    Nikka  ran  away.    He  was 
then    arrested   by  the  police  and  on  beiug  questioned  stated,  that 
he   had   purchased    the   liqaor   from  the   contractor,    who   had 
directed   him   not   to   go   by   the  ordinary  road  as  he  would  be 
arrested  if  seen  carrying  liquor.    Accordingly  the  police  charged 
Niadar    Singh,    contractor,    with  a  breach    of     condition    of 
license  in  allowing  liquor  to  be  carried  off    his  premises. 
The  facts  of  case  (No.  1619)  are  as  follows  :  — 
The  Sub-Inspector  Police,  Kasauli    reported  to  the  Canton- 
ment  Magistrate    that  Niadar   Singh,   contractor,  sold  country- 
made  liquor  to  one  Nanbai,  Dhobi  and  that  he  thereby  committed 
breach  of  the  conditions  of  his  license  by   selling   liquor    off    his 
premises  which  was  forbidden  in  the  cautonment. 

The  accused,  on  conviction  by  Lieutenant»Colonel  A.  J.  H. 
Newnham,  Cantonment  Aiagistiate,  exercising  the  powers 
of  a  Magistrate  of  the  1st  class  in  the  Ambala  district,  was 
■entenced    by  order,    dated  5th   May    1908,  under    section  49 

(l)  9  P,  B.  1897,  Cr. 
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of  the  Excise  Act,  to  a  fine  of  rupee  one  only  (in  case  No.   1558) 
and  rupees  ten  (in  case  No.  1619.) 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

I  am  of  opinion  that  revision  in  these  two  cases  must  be 
allowed  on  the  ground  that  the  prosecutions  were  not  instituted 
on  the  reports  of  an  Exci-e  officer.  No  Police  officer  has 
been  appointed  an  Excise  officer  in  the  Ambala  district,  and 
the  Police  officers  appointed  by  the  Punjab  Government  Noti- 
fications under  section  44  of  the  Excise  Act  had  no  authority 
to  report  offences  except  such  as  fall  under  sections  36,  37  and 
38.  Hence  the  rulings  Queen-Empress  v.  Sundar  Singh  (l)  and 
Motan  Das  v.  The  Emperor  (2)  do  not  apply,  and  as  in  the 
Criminal  Revision  No.  1601  of  1897,  of  which  I  have  obtained  a 
copy  (see  specially  the  top  of  page  6)  these  prosecutions 
must  be  held  to  have  been  illegal.  The  Collector  also  agrees 
in  my  view  and  I  recommend  revision  in  both  cases  to  Chief 
Court. 

The  order  of  the  learned  Judge,  who  referred  the  cases  to  a 
Bench,  was  as  follows  : — 

Shah  Din,  J. — As  at  present  advised,  I  think  that  the  view  13^  AvrCl  1909 
■which  the  learned  Sessions  Judge  has  taken  in  this  case  is 
correct.  Niadar  Singh,  a  licensed  seller  of  liquor  in  the  Kasauli 
Cantonment,  has  been  charged  with  a  breach  of  condition  of 
license  in  selling  liquor  and  allowing  it  to  be  carried  off  his 
premises,  and  has  been  convicted  under  section  49  of  Act  XII  of 
1896  00  the  report  of  a  Head  Constable. 

The  question  for  decision  is,  whether  for  purposes  of  this 
prosecution  the  Head  Constable  who  made  the  report  to  the 
Magistrate  was  an  Excise  officer  within  the  meaning  of  section  57 
of  the  Act.  The  Sessions  Judge  thinks  that  he  was  not,  and  I  am 
disposed  t)  agree  with  him.  Niadar  Singh  is  a  holder  of  Bazar 
license,  Form  I,  the  third  condition  of  which  is  that  "  all  spirit 
"  sold  must  be  consumed  on  tht  premises  " — and  it  is  with  a  breaoh 
of  this  condition  that  he  has  been  charged,  the  person  to  whom 
he  sold  liquor  having  carried  it  off  the  premises.  The  offence 
which  has  thus  been  committed  falls  within  section  49  or 
possibly  within  section  52  of   the   Act.  That  being    so,     I  think 


(l)  8  P.  R.  1901,  Cr,  (s)  9  P.  B.  1»03,  Cr, 
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that  the  case  is  not  governed  by  the  decisions  of  this  Court, 
reported  as  The  Empress  v.  Ohet  Singh  (})  and  Queen- 
Empress  v.  Sunder  Singh  (2)  but  is  analogous  to  Pirag  v. 
Queen-Empress  (3)  and  must  be  decided  in  accordance  with 
the  priuoiple  laid  down  therein.  Under  the  Punjab  Government 
Notification  No.  7352,  dated  the  26th  March  1885,  issued 
under  section  44  (1)  of  Act  XII  of  1896,  a  Head  Constable  is 
invested  with  powers  conferred  on  Excise  officers  by  sections  37 
and  38  of  thi  Aots,  and  under  section  44  (2)  sucb  Police  officer 
44  shall  for  all  purposes  connected  with  the  exercise  of  these  powers, 
44  be  deemed  to  be  an  Excise  officer  within  the  meaning  of  the  Act." 
Now,  the  offence  committed  by  the  accused  person  in  The 
Empress  v.  Chet  Singh  Q)  was  one  4<  in  connecti  n  with 
'4  section  37  of  the  Act  "(p.  51,  para.  2),  and  similarly  the  offence 
dealt  with  in  the  later  decision,  Queen- Empress  v.  Sttndar  Singh  (*) 

was    one   falling   within    section  45   of  the   Act,    in  connection 
with  which  powers  of  arrest    and   seizure   could  be  and  were 
a  matter    of  fact,  exercised  by    the  Police  cffiotr  concerned  under 
section  38. 

In  the  present  case,  as  in  the  case  reported  as  Pirag  v. 
Queen-Empress  (s),  both  bring  prosecutions  for  breaches  of 
conditions  of  license  by  licensed  sellers  of  liquor,  no  offence, 
such  as  is  conuected  with  either  section  37  or  section  38,  has 
in  my  opinion  been  committed,  and  the  Head  Coustable  who 
made  the  report  (without  at  all  attempting  to  arrest  the  accused 
Niadar  Singh)  did  not,  as  I  think  he  clearly  c  mid  not,  exercise 
any  of  the  powers  c  mforre-d  oa  Excise  officers  under  either  of 
the  seotions  aforesaid  (see  Pirag  v.  Queen -Empress  (8)  ) — p. 
23,  para.  2 — and  The  Empress  of  India  v.  Chet  Singh  (1)  (p. 
51,  para.  2). 

Pirag  v.  Queen-Empress  (8)  was  a  case  of  a  breach  of  the 
second  condition  of  the  Bazar  license,  Form  I,  while  the 
present  case  arises  out  of  a  breach  of  the  third  condition  of  a 
similar  license. 

The  law  applicable  to  both  cases,  so  far  as  a  complaint  or 
report  made  under  section  57  of  Act  XII  of  1896  is  concerned, 
must  therefore  be  the  same.  In  my  opinion  neither  section 
37  nor  section  38  of  the  Act  applies  to  this  case,  and  for 
purposes  of   making  a   report  to   a   Magistrate   the  Head    Con- 


V,1)  ?2  P.  R.  1900,  Cr.  (>)  8  P.  R.  190    ,0, 

Cs)  9  P.  B.  1897,  Cr. 


Apeil  1910.  ]  CRIMINAL  JUDGMENTS -No.  13.  j* 


stable  was  not  an  Excise  officer  within  the  meaning  of  section 
44  (2)  and  section  57  of  the  Act. 

As  however  the  question  raised  ia  this  case  is  one  of  some 
importance,  and  for  which  the  learned  Government  Advocate 
is  anxious  to  have  an  authoritative  ruling,  I  think  it  should 
be  decided  by  a  Division  Bench,  and  I  refer  it  accordingly. 

The  Order  of  the  Division  Bench  Court  was  deliverel  by— 

Williams,  J.— Tho  facts  of  this  case  sufficiently  appear  from  4^  2^6.  1910. 
the  order  of  reference  and  the  question  before  ns  for  decision 
is,  whether  a  Police  officer  who  has  been  invested  uuder  section 
44  of  the  Excise  Act,  1896  (XII  of  1896)  with  the  powers 
conferred  upon  Excise  officers  by  sections  36,  37  and  38  of  the 
Act,  is  an  Excise  officer  withiu  the  meaning  of  section  57,  so 
as  to  be  competent  to  make  a  complaiut  or  report  of  an  offence 
punishable  under  sections  49  or  52  of  the  Act.  For  the  reisons 
indicated  in  the  order  of  reference  and  more  fully  set  forth 
in  Mr.  Justice  Chatterjee's  judgment  reported  as  Pirag  v.  Queen- 
Empress  (*)  we  have  no  hesitation  in  holding  that  Police  officers 
invested  with  powers  under  section  44  can  only  be  treated  as* 
Excise  officers  for  purposes  connected  with  the  exercise  of 
the  very  limited  powers  thereby  vested  in  them,  and  that  the 
prosecution  of  a  liquor-seller  for  a  breach  of  the  conditions  of 
his  license  cannot  be  brought  withiu  those  purposes.  Inci- 
dentally this  view  of  the  law  has  already  by  implication  re- 
ceived the  approval  of  a  Division  Bench  of  this  Cmrt  for  in 
The  Empress  of  India  v.  Chet  Siyigh  (2)  the  learned  Judges  referred 
to  the  case  of  1897  in  the  following  terms  : — "  There,  the 
11  offence  was  under  section  52  for  breach  of  rules  of  license 
"  with  reference  to  which  Police  officers  have  received  no  powers 
11  as  Excise  officers  and  had  no  authority  to  report."  It  follows 
therefore  that  with  reference  to  such  breaches  a  Police  officer 
empowered  under  section  44  would  not  be  competent  under 
section  57  to  lay  a  complaiut.  We  accordingly  accept  this 
application  and  quash  the  proceedings  taken  in  the  Canton- 
ment Magistrate's  Court  as  having  been  initiated  without 
proper  anthority.     The  fine,  if  realized,  will  be  refunded. 

A  similar  order  will  be  passed  in  Criminal  Revision  Case 
No.  1558  of  1908,  in  which  the  circumstances  are  identical. 

0)  9  P.  R.  1897,  Cr.  (s)  22  P.  Jt.  1900,  Cr. 


46 


CRIMINAL  JUDGMENTS-No.  14.  [  Rkoobd, 


No.  14. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Eon.  Mr, 
Justice  Rattigan. 

IN  THE  MATTER   OF  THE  APPEALS  OF  BISHEN 
DAS  AND  OTHERS. 

Miscellaneous  Criminal  Case  No.  17  of  1910. 

Appeal  from  order  oj  Suferintendtnt,  Bill  States,  Simla,  in  trial  con- 
ducted hy  him  in  Bashahr  State  outside  British  India. 

Held,  that  no  appeal  lies  to  the  Chief  Court  from  an  order  of  the  Deputy 
Commissioner  of  Simla  in  a  trial  conducted  by  him  in  his  capacity  as 
Superintendent  of  Hill  States  outside  the  limits  of  British  India. 

Criminal  Reference. 
Government  Advocate,  for  Crown. 
Parker  and  Shadi  Lai,  for  convicts. 
The  order  of  the  Court  was  delivered  by  — 

15th  March  1910.  Rattigan,  J. — It   is   alleged   for  the    prosecution  that   one 

Ram  Saran  on  the  24th  August  1909  attempted  to  morder  Mr. 
A.  J.  Gibson,  Deputy  Conservator  of  Forests,  by  shooting  at  him 
with  a  gun  and  that  certain  other  persona  (to  wit,  Kasi,  Bishau 
Das,  Sbama  Naud,  Thakar  Das,  Devi  Saran,  Sewa  Kara  and 
Ganga  Ram)  aidtd  and  abetted  in  the  commission  of  the  said 
offence.  The  actual  scene  of  the  occurrence  is  said  to  have  been 
a  place  within  the  tenitoty  of  the  Bashahr  State,  one  of  tbe 
11  Hill  States   of  Simla,"  and  outside  British  India. 

It  appears  that  Mr.  A.  B.  Kettlewell,  the  Deputy  Commis- 
sioner and  District  Magistrate  of  Simla,  and  as  such  the  ex- officio 
Superintendent  of  the  Hill  States  of  Simla,  was  deputed  by  tbe 
Local  Government,  to  try  the  said  persons  for  the  offence  alleged 
to  have  been  committed  by  them.  Mr.  Kettlewell,  in  pursuance 
of  these  orders,  proceeded  to  Rampur,  the  capital  of  the  Bashahr 
State,  and  there  held  the  trial  of  the  accused  persons,  with  the 
result  that  he  convicted  Ram  Saran  of  the  actual  attempt  on  the 
life  of  Mr.  Gibson,  and  Bishan  Das,  Shama  Nand,  Devi  Saran, 
Sewa  Ram,  Ganga  Ram  and  Kasi  of  complicity  in  the  said 
offence.  Ram  Saran  has  been  sentenced  to  14  years'  trans- 
portation ;  Bishan  Das  to  12  yeais'  transportation  ;  Sbama 
Nand  to  10  years'  transportation  ;  Devi  Saran  and  Sewa  Ram 
to  seven  yeara'  transportation ;  Ganga  Ram  to  four  years' 
rigorous  imprisonment  aud  Kasi  to  three  years'  rigorous  im- 
prisonment, 
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From  this  order  all  the  convicts,  except  Ram  Saran  and 
Kasi,  have  preferred  an  appeal  to  this  Court,  throogh  their 
respective  Counsels,    Messrs.  Sbadi  Lai  and  Parker. 

On  behalf  of  the  Crown,  the  learned  Government  Advocate, 
Mr.  Petman,  has  urged  as  a  preliminary  objection  that  this 
Court  has  no  jurisdiction  to  entertain  the  appeal  on  the  ground 
that  the  trial  was  hell  outside  the  limits  of  British  India  and  by 
a  person  who  was  a  Political  Officer,  and,  when  conducting  the 
trial,  acting  in  no  sense  as  a  Magistrate  Subordinate  to  this 
Court. 

In  reply  to  a  letter  addressed  to  him  upon  this  point  by  one 
of  the  counsel  for  the  accused  persons,  the  Chief  Secretary  to  the 
Local  Government  has  stated  that  "  the  case  was  tried  by  the 
"  Superintendent,  Hill  States,  Simla,  in  his  capacity  of  repre- 
"  sentative  of  the  paramount  power,  by  virtue  of  which  he  is 
"  vested  with  a  residuary  jurisdiction  to  try  cases  when  political 
"  considerations  preclude  the  exercise  of  the  Chief's  jurisdiction. 
"  In  trying  the  case  the  Superintendent,  Hill  States,  assumed 
"  the  authority  of  the  Chief  against  wrhich  there  is  no  appeal  to 
"  any  British  Court,  as  no  question  of  British  Indian  Law  arises-" 

The  last  sentence  quoted  is,  we  need  hardly  say,  merely  an 
expression  of  opinion  on  the  part  of  the  Executive  authorities 
and  in  no  sense  binding  upon  us.  But  we  feel  bound  at  the 
same  time  to  accept  as  conclusive  the  statement  of  the  Local 
Government  with  regard  to  the  capacity  in  which  Mr.  Kettle- 
well  tried  those  persons.  Admittedly  the  trial  occurred  at  a 
place  beyond  the  limits  of  British  India,  and  it  seems  to  us  that 
the  mere  fortuitous  fact  that  the  officer  who  presided  over  the 
trial  happened  to  occupy  the  post  of  District  Magistrate  of  Simla, 
cannot  give  this  Court  jurisdiction  in  a  case  in  which  it  would 
otherwise  have  had  no  jurisdiction.  That  in  trying  those 
persons  Mr.  Kettlewell  was  not  acting  in  his  capacity  of  District 
Magistrate  of  Simla  is  obvious  for  several  reasms.  In  the  first 
place  we  have  the  letter  of  the  Chief  Secretary  to  the  Local 
Government,  from  which  we  have  already  quoted  the  material 
passage.  In  the  next  plac3  we  have  three  facts  (1)  that  the 
order  is  signed  by  MT.  Kettlewell  as  "  Superintendent,  Hill 
States"  ;  (2)  that  the  trial  took  place  outside  the  limits  of  the 
jurisdiction  of  the  District  Magistrate  of  Simla  ;  and  (3)  that 
the  sentences  awarded  to  the  accused  were  such  that  no  District 
Magistrate,  as  such,  has  jurisdiction  to  impose. 

Obviously,  therefore,  Mr.  Kettlewell  was  not  acting   in    his 
ordinary  capacity  as  a  Magistrate  under  the  Criminal  Proceda  re 
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Code.  He  was  pro  tanto  a  person  authorised  by  the  Local  Gov- 
ernment to  conduct  a  trial  in  foreign  territory.  He  held  the  trial 
in  that  territory,  and  whether  or  not  his  appointment  was  intra 
or  ultra  vires t  is  a  question  upon  which  we  conceive  this  Court 
has  no  power  whatever  to  adjudicate,  so  far  as  the  present  ques- 
tion before  us  is  concerned.  We  have  to  consider  simply  and 
solely  whether  an  appeal  lies  to  this  Court  from  the  order  of  a 
person  who  has  (rightly  or  wrongly)  been  authorized  to  con- 
duct a  trial  outside  the  limits  of  British  India  of  persons  alleged 
to  have  been  concerned  in  a  crime  outside  those  limits.  Upon 
this  question  we  have  no  hesitation  in  paying  that  we  have  no 
jurisdiction  to  entertain  such  an  appeal,  Mr.  Shadi  Lai,  on 
behalf  of  his  client  Bishan  Das,  urged  that  a  subject  of  His 
Majesty  could  not  be  triel  in  a  Native  State  otherwise  than  in 
accordance  with  the  provisions  of  sections  3  and  4  of  the  Indian 
Penal  Code,  and  that  consequently  in  his  case,  at  all  events,  an 
appeal  must  lie  to  this  Court.  We  cannot  accede  to  this  conten- 
tion. The  provisions  of  the  law  relied  upon  by  the  learned 
counsel  are  clearly  intended  to  provide  merely  that  a  subject  of 
His  MajeBty  who  commits  aa  offence  under  the  Indian  Penal 
Code  in  foreign  territory  shall  be  liable  to  be  punished  for  the 
same  when  he  returns  to  British  India.  We  can  find  nothing  in 
those  sections  to  preclude  the  exercise  of  jurisdiction  in  Native 
States  over  native  Indian  subjects  of  His  Majesty  who  have  com- 
mitted offences  in  those  States. 

Mr.  Shadi  Lai  further  argued  that  the  Superintendent, 
Hill  States,  had  no  jurisdiction  to  try  the  accused  persons.  But 
even  so;  and  even  if  we  admit  (for  the  sake  of  argument)  that 
the  Superintendent  acted  illegally,  we  fail  to  see  how  that  fact 
would  affect  the  question  before  us.  We  have  merely  to  decide 
whether  or  not  an  appeal  lies  to  this  Court  from  the  order 
passed  by  Mr.  Kettlewell,  as  Superintendent,  Hill  States,  in  a 
trial  conducted  by  him  outside  the  limits  of  British  India  and 
upon  this  question  we  have  no  hesitation  in  6ayiug  that  no  such 
appeal  lies. 

Mr.  Shadi  Lai,  in  conclusion,  urged  that  a  subject  of  His 
Majesty  the  Emperor  was  illegally  detained  in  prison  and  that 
we  should  call  upon  his  keeper  to  show  cause  why  the  accused 
should  not  be  set  at  liberty.  We  however  declined  to  deal  with 
this  question  as  it  is  not  before  us.  As  a  result  we  accept  this 
preliminary  objection  and  hold  that  no  appeals  lie  to  this  Court 
from  the  order  of  the  Superintendent,  HillStates,  Simla- 
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No-  15. 

Before  Eon.  Sir  Arthur  Reid,  Kt„  Chief  Judge. 

CROWN— PETITIONER 
Versus 
RAM  CHAND— ACCUSED. 

Criminal  Revision  No.  1492  of  1909. 

Civil  Procedure  Code,  1882,  section  136,  Order  XI,  Rule  21  of  Code  of  Civil 
Procedure,  1908— Disobedience  of  order  of  Court  no  longer  criminal  offence. 

Held,  that  the  amendment  of  section  136  of  the  Code  of  Civil  Procedure 
1882,  by  Order  XI,  Rule  21  of  the  new  Code,  Act  V  of  1898,  has  the  effect  of 
rendering  a  party  to  a  suit  who  fails  to  comply  with  an  order  for  production 
or  inspection  of  documents  punishable  only  in  the  manner  prescribed  by 
that  rule,  anl  not  punishable  under  section  175  or  any  other  section  of  the 
Penal  Code. 

Case   reported   by    W.   A.  Le  Bossignol,   Esquire,    Sessions  Judge, 
Amritsar  Division,  with  his  No.  1434  of  IQth  December    1909. 
Roshan  Lai,  for  accused. 
The  fact*  of  this  case  are  as  follows  :—> 

The  petitioner  has  been  summarily  convicted  by  the  Lower 
Court  tinder  section  175,  Indian  Penal  Code,  in  a  civil  suit 
in  which  he  was  a  defendant  on  the  ground  that  he  had 
refased  to  obey  an  order  made  by  the  Court  to  shew  his 
books  to  the  plaintiff. 

The  accused,  on  conviction  by  L.  A.  Bull,  Esquire,  exercising 
the  powers  of  a  Magistrate  of  the  first  class  in  Amritsar 
District,  was  sentenced,  by  order,  dated  28th  October  3909, 
under  section  175  of  the  Indian  Penal  Code,  to  pay  a  fine 
of  Rs.  50,  or  in  default  one  month's  simple  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

The  Lower  Court  has  summarily  convicted  under  section 
175,  Indian  Penil  Code,  petitioner,  who  was  a  defendant  in 
a  civil  suit,  on  the  ground  that  he  had  refused  ti  obey  an 
order  made  by  the  Court  to  show  his  books  to  the  plaintiff. 

The  Lower  Court  states  that  petitioner  replied  with  insolence, 
but  it  has  convicted  under  section  175,  Indian    Penal   Cole,   and 
in  inflicting  the  penalty,  has  remembered  the  petitioner's  insolence. 

Had  the  Lower  Court  convicted  under  section  228,    Indian    Penal 
Code,  for  insolence  on  the  part  of  petitioner,    there   would   b3   no 

ground  for  interference,  for  the  insolence  appears   to   have     been 
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rather  of  manner  than  of  matter,  but  the  conviction  is  under 
section    175,  Indian  Penal  Code. 

The  question  for  decision  is,  whether  the  petitioner  was 
legally  hound  to  produce  his  books.  I  do  not  think  so.  Nobody 
is  bound  to  produce  a  document  before  a  public  servant, 
until  he  gets  an  order  to  do  so.  In  this  case  the  order  was 
to    show  the  books  to  the  plaintiff  and  not  to  the  Court. 

This,  however,  is  a  small  point. 

The  main  point  if,  whether  a  defendant  is  bound  to  obey 
an  order  of  Court  directing  him  to  shew  his  books  to  his 
opponent. 

The  penalty  on  the  civil  side  for  a  refusal  is  the  loss 
of  the  suit.  See  Order  XI,  Rule  21,  of  the  nev>  Code,  which 
differs    significantly  from  section  136  of  the  old  Code. 

In  the  old  section,  the  recalcitrant  was  declared  to  be 
guilty  of  an  offence  under  section  188,  not  section  175,  Indian 
Penal  Gude,  but  in  the  new  Code  or  rather  Order,  the  criminal 
penalty  is  entirely  absent.  The  petitioner  then  may  be  guilty 
of  an  offence  under  section  188,  but  that  offence  is  not  triable 
under  section  480,  Criminal  Procedure  Code,  summarily. 

For  these  reasons  I  recommend  that  the  conviction  be  set 
aside.     The  fine  has  been  paid. 

The   order    of  the  learned  Judge  was  as  follows  : — 

jo,,   p  ,    .qqq  Sir   Akthdr   Reid,  C.  J. — I  concur  with  the  learned  Sessions 

Judge  in  the  conclusion  that  the  amendment  of  section  136 
of  the  late  Code  of  Civil  Procedure  hy  Order  XI,  Rule  21, 
of  the  present  Code,  and  the  omission  from  Rule  21  of  all 
reference  to  section  188  or  other  section  of  the  Penal  Code 
iudicate  that  a  party  to  a  suit,  who  fails  to  comply  with  au 
order  for  production  or  inspection  of  documents,  can  be 
punished  only  in  the  manner  prescribed  by  that  rule,  and  is  not 
punishable  under  section  175  or  any  other  section  of  the  Penal 
Code. 

As  pointed  out  by  the  learned  Sessions  Judge,  nection 
188  of  the  Penal  Code  was  under  the  late  Code  the  section 
applicable,  but  the  amendment  of  the  law  has,  in  my  opinion, 
made  the  Penal  Code  inapplicable  to  the  action,  or  default 
of  which  tbe  petitioner  has  baeu  fouud  guilty  by  the  Magistrate. 

I  set  aside  the  convictiou  aud  senteuce.  The  fine,  if 
realised,  will  be  refunded. 
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Before  Eon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge, 
and    Hon.    Mr.   Justice   Rattigan. 

THE  CROWN— COMPLAINANT 

Vversus 

SANT  SINGH— ACCUSED. 

Criminal  Revision  No.  1247  of  1909. 

The  Indian  Arms  Act,  Xl  oj  1878,  sections  4  and  19 — Lead  moulded  into 
bullets — Am  m  u  n  ition. 

Held,  that  the  definition  of  "  ammunition  "  in  the  Indian  Arms  Act, 
1878  (section  4),  is  not  exhaustive,  and  that  the  question  whether  an 
article  comes  within  the  des:ription  of  the  Act  is  one  of  fact  to  bo 
determine!  according  to  circumstances,  and  that  lead  moulded  into  ballets, 
of  about  20  to  2\  bore  is  "  ammunition :'  and  is  not  excluded  from 
the  definition  of  the  word  "  Ammunition "  in  the  Act. 

Gase  reportei  by  H.  Harcourt,  Esiuire,  Additional   Sessions  Judge, 
Shahpur  Division. 

Nand  Lai  and  Gokal  Chand,  for  accused. 

Nemo,  for  Crown. 

The  facts  of  this  case  are  as  follows  .— 

The  accused,  on  conviction  by  Bakshi  Bhagwau  Siogh, 
exercising  the  powers  of  a  Magistrate  of  the  first  class  in 
Mianwali  District,  was  sentenced,  by  order,  dated  20th 
September  1909,  under  section  19  of  Act  XI  of  1878,  to  one 
month's  rigorous  imprisonment  only. 

The  proceedings  are  forwarded  for   revision   on  the  following 
grounds  :— 

The  Lower  Court  has  made  a  clear  error.  Under  section 
4  of  Anns  Act,  X[  of  1878,  \e\d  is  expressly  excluded  from 
the  definition  of  ammunition.  So  there  h^s  been  do  offence. 
1  forward  the  case  to  the  Hon'ble  Judges  of  the  Chief  Conrt 
in  order  that  the  sentence  and  conviction  may  be  set  aside. 

Accused  to  be  released  on  bis  bond  of  Rs.  100. 

The  order   of  the  Court  was  delivered  by:— 

Sir  Arthur  Reid,  C.  J. — The  question  for  decision  is,  whether  5^  3/arc/4  19]n 
lead  bullets  of  about  20  to  24  bore  are  "  ammunition " 
within  the  meaning  of  the  Arms  Act.  By  Pnujab  Government 
notification  No.  3998,  dated  the  8th  November  1881,  iron 
droppings  or  pellets  kaown  as  boonda  were  declared  to  be, 
and   by   Government  of   India,   Home   Department,   No.    18i4, 
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dated  the  19th  December  1883,  to  Government,  Bengal,  biri- 
sbot  were  declared  not  to  be  "  ammunition "  within  the 
meaning  of  the  Act.  The  distinction  between  boonda  »Dd 
bird-shot  is  significant,  and  in  interpreting  the  Act  we  must, 
in  our  opinion,  follow  the  rule  laid  down  in  Queen-Empress 
v.  Jayarami  Beddi  (x),  that  the  question  whether  an  article 
comes  within  a  description  in  the  Act  is  one  of  fact  to 
be  dctei mined  according  to  circumstances.  The  ballets  in 
question  can  certainly  be  fired  simply  from  a  pistol  or  a  gun 
with  deadly  effect  on  human  or  animal  life,  and  that  is 
their  most  probable  use.  Even  if  used  with  a  sling,  they 
would  be  deadly. 

Bird-shot  is  nsed  for  many  purposes  other  than  being 
fired  from  a  gun,  and  the  difference  in  the  effect  of  such 
shot  or  that,  of  back-shot  or  bullets  is  so  great  that  the 
distinction  drawn  between  the  two  classes  of  articles  in  Govern- 
ment notification  and  correspondence  is  obviously  based  on 
the  fact  that  the  one  is  dangerous  to  life  from  a  distance 
from  which  the  other  would  ba  innocuous  and  on  the  pro- 
bable use  of  either  class.  It  is  unnecessary,  for  the  purposes 
of  this  case,  to  decide  between  the  conflicting  rulings  of  this 
Court,  J  avian  Khan  v.  Empress  (2)  and  of  the  Madras  Court  in 
Queen-Empress  v.  Jayarami  Reddi  (})  above  cited,  as  to  empty 
cartridge  cases. 

The  definition  of  "  ammunition  "  in  the  Arms  Act  is  ob- 
viously not  exhaustive,  and,  in  our  opinion,  the  "  lead  "  excluded 
is  lead  which  has  not  been  moulded  into  bullets.  A  lump 
of  lead  may  be  used  for  many  purposes,  and  tbe  meaning 
of  the  Act,  in  our  opinion,  is  that  lead  is  not  to  be  considered 
ammunition,  merely  because  bullets  may  eventually  be  made 
of  it.  A  steel  rail  and  an  iron  bar  might  as  well  be  included 
in  the  definition  of  Arms,  because  the  blade  aud  handle  of 
a  sword  might  be  made  of  them. 

As  soon,  however,  as  lead  is  moulded  into  a  bullet  of 
the  size  under  consideration,  that  bullet  become?,  in  our  opin- 
ion, "  ammunition"-  and  that  word  includes  all  that  is  com- 
prised in  the  charge  of  a  gun,  viz.,  percussion  cap  powder, 
bullets  and  wads. 

Our  ieply  to  the  question  is  therefore  in  the  affirmative, 
and  we  maintain  the  conviction.  The  sentence,  however,  is 
obviously  excessive. 


0)  (1893)   21  Mad.  360,  F.  B.  (s)  20  P.  R.  1890  Cr, 
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Tbe  petitioner  was  sentenced  to  rigorous  imprisonment 
for  one  month  under  section  19  of  the  Act  for  having  in 
bis  shop,  without  a  license,  33  ballets  of  the  description  under 
consideration, 

It  appears  that  such  bullets  are  opeuly  bought  and  sold, 
and  it  is  evident  from  the  opinion  expressed  by  the  learned 
Sessions  Judge  that  no  offence  was  committed,  because  the 
bullets  are  made  of  lead,  that  the  petitioner  might  well  have 
had  no  criminal  intent. 

Adopting  the  course  followed  in  Emperor  v.  Ebrahim 
Alibhr.y  (l)  and  Emperor  v.  Satesh  Chandra  Boy  (2),  where  a 
nominal  sentence  was  inflicted,  we  set  aside  the  unexpired 
term  of  the  sentence  of  rigorous  imprisonment. 

The  petitioner  is  released  from  his  bail. 

No- 17- 

Before  Hon.  Mr.  Justice  Shah   Din,   and  Hon.   Mr.   Justice 

Williams. 

(!)  MADAN  GOPAL,  (2)  MA  DAN  MOHAN  LA  L,— (Convicts)— 

PETITIONERS 

Versus 

THE  KING-EMPEROR  OF  INDIA— RESPONDENT. 

Criminal  Revision  No.  104  of  1909. 

Indian  Penal  Code,  Act  XLV  cf  1860,  section  294  A — Meaning  of  keeping  an 
office  for  "  purpose  of  drawing  a  lottery  "  and  of  the  ivord  "  lottery  ". 

Held,  that  the  words  "any  office  or  place  for  the  purpose  of  draw  ing 
any  lottery  "  in  section  294  A  of  the  Indian  Penal  Code  mean  an  office 
or  place  intended  to  be  the  scene  of  the  actual  drawing  of  the  lottery, 
and  do  not  include  an  office  or  place  kept  only  for  the  correspondence  and 
other  work  connected  with  a  lottery  advertised  "  as  going  to  he  in  some 
public  place  to  be  selected  later  on  ". 

Held,  also,  that  where  the  agreement  was  that  "  every  subscriber  pays 
"  Rs.  10-8  and  gets  a  bond  for  Rs.  10.  Ihis  sum  is  guaranteed  by  one  of  seven 
"  banks,  and  not  only  is  negotiable  but  can  be  cashed  at  the  bank  at  par  at 
"  any  time. — The  draws  were  {sic.)  to  start  when  2,000  tickets  had  been  sold, 
"  and  at  stated  intervals  further  drawings  were  to  be  made  until  every  one 
"  had  got  a  prize  or  had  had  their  (sic)  money  returned.  Those  who  did  not 
"  draw  prizes  in  the  first  draw  would  go  on  drawing  at  each  distribution 
11  till  they  got  a  prize  or  decided  to  withdraw  their  money.    Thus  the  original 

(>)  (19Cd)7  Bom.  L.  B.  474.  ^)  0907)  34  Cal.  749. 
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"  ten  rupees  was  absolutely  safe,  the  extra  eight  annas  was  to  cover  the  cost 
"  of  correspondence,  etc."  This  was  a  scheme  for  the  distribution  of  prizes  by 
lot  or  chance,  and  consequently  came  within  the  meaning  of  the  word  "lottery" 
as  used  in  section  294  A,  and  that  accused  were,  therefore,  guilty  of  an 
oSence  under  the  second  part  of  this  section. 

Petition  under  section  439  of  the  Criminal  Procedure  Code  for 
revision  of  the  order  of  A.  PL.  Parker,  Esquire,  Officiating 
Sessions  Judge,  Multan  Division,  dated  the  23rd  October 
1908. 

Shadi  Lai,  for  petitioner. 

Government  Advocate,  for  respondent. 

The   judgment   of   the   Court   was   delivered   by— s- 

18th  Feb.  1910.  Williams,  J.— In  this  case  the  petitioners  hive  been  con- 

victed under  both  parts  of  section  294  A  of  the  Indian 
Penal  Code  for  having,  firstly,  kept  an  office  or  place  for 
the  purpose  of  drawing  a  lottery  not  authorized  by  Govern- 
ment, and,  secondly,  for  having  published  a  proposal  to  pay 
money  on  an  event  or  contingency  relative  or  applicable  to 
the  drawing  of  a  ticket  lot  number  or  figure  in  any  such 
lottery,  i.e.,  in  a  lottery  not  authorized  by  Government. 
A  single  aggregate  fine,  a  nominal  one  of  Rs  10,  has  been 
imposed  in  respect  of  the  two  offences,  and  the  case  is 
brought  before  ns  on  the  revision  side. 

As  regards  the  keeping  of  the  office  the  facts  are  thus 
stated  in  the  judgment  of  the  learned  Magistrate  who  tried 
the  case. 

"  It  is  proved  that  they  (the  two  defendants)  kept  an 
"  office  under  the  Panjab  National  Bank  at  Multan  for  the 
"  correspondence  and  other  work  of  a  lottery,  and  they  pub- 
11  lished  tracts  iu  English  and  Urdu  explaining  and  adver- 
"  tising  their  system.  The  office  had  a  notice  board  outside 
"labelled  "  Multau  cash  prize  distributing  agency"  (or  com- 
"  pauy).  The  first  part  of  the  section  regarding  lotteries 
"  6ays,  "  whoever  keeps  an  office  or  place  for  the  purpose  of 
"drawing  a  lottery  etc.,"  and  the  defence  plead  that  the 
"  office  only  consists  of  two  rooms,  each  ten  feet  by  twelve, 
'■  while  the  drawing  is  advertised  as  going  to  be  iu  some 
11  public  place  to  be  selected  later," 

On  these  facts  the  learned  Magistrate  comments  that 
seeing  that  "  the  drawing  of  the  lottery  was  the  main 
"  feature  of  th  undertaking,  everything  that  leads  up  to 
"  this  end  is  done  for  the  purpose  of  finally  making  the 
"  draw  :  aud    so   this  small  office,   iu    which    the     preliminary 
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"  business  is  done,  is  most  distinctly  an  office  kept  for  the 
"  purpose  of  drawing  the  lottery."  With  this  view  we  find 
ourselves  unable  to  agree.  The  provisions  of  the  law  in 
force  in  India  against  lotteries  are  largely  based  upon  the 
Gaming  Act  of  1802  (42  George  3rd,  Cap.  119),  of  which 
the  relevant  section  runs—"  Mo  person  or  persons  whatso- 
ever shall  publicly  or  privately  keep  any  office  or  place 
"  to  exercise,  keep  npen,  show  or  expose  to  be  played, 
11  drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls 
"  or  by  numbeis  or  figures  or  by  any  other  way,  contri- 
"  vance  or  device  whatsoever,  any  game  or  lotteiw  called  a 
"  little  goe  or  ar.y  other  lottery  whatsoever  not  authorized 
"by  Parliament."  It  will  be  apparent  from  the  language  of 
the  Act  that  the  "  office  or  place  ",  the  keeping  of  which 
is  punished  with  the  penalties  provided  for  rognes  and  vaga- 
bonds, is  intended  to  be  the  scene  of  the  actual  drawing  of 
the  lotteiy.  Moreover,  if  the  construction  placed  upon  the 
section  of  the  Penal  Code  by  the  learned  Magistrate  were 
correct,  the  word  "  drawing  "  in  it  would  be  quite  superfluous  ; 
it  would  have  been  sufficient  if  the  section  had  run — "Who 
"  ever  keeps  any  office  or  place  for  the  purposes  of  any  lottery, 
"  etc."  According  to  the  ordinary  canons  of  it>terpretation  we 
are  bound  to  assume  that  the  insertion  of  the  word  had 
some  significance,  and  equally  as  the 'section  is  a  penal  one, 
we  are  bound  to  construe  it,  where  it  is  doubtful,  in  favour 
of  the  subject  :  and  on  both  of  these  accounts  it  seems  to 
us  that  the  petitioners  are  entitled  to  a  finding  in  their 
favour  on   this    part  of  the  case. 

To  illustrate  our  point  of  view  by  a  parallel  which  is 
free  from  the  disagreeable  association  of  a  lottery  office,  and, 
therefore,  affords  a  safer  basis  for  considering  the  effect  of 
the  actual  language  employed,  we  should  say  that  if  a  person 
took  an  office  for  the  purposeB  of  an  election,  there  would, 
of  course,  be  no  implication  that  the  election  would  be  held 
on  the  premises  ;  but  that  if  he  took  offices  for  the  purpose 
of  holding  or  conducting  an  ^election  (as  in  this  case  for  the 
purpose  of  drawing  a  lottery),  there  would,  on  the  contrary,  be 
such  an  implication. 

Turning  now  to  the  conviction  under  the  second  part 
of  the  section  the  proceedings  of  the  company,  in  respect  of 
which  the  aocused  persons  have  been  found  guilty,  are  thus 
described  by  the  Lower  Court  : — 
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"  In   the  Multan  Company  the  agreement  is  as  follows  :  — 

"  Every  subscriber  pays  Rs.  10-8  and  gets  a  bond  for 
"  Ra.  10.  This  sum  is  guaranteed  by  one  of  seven  banks 
"  and  not  only  is  negotiable,  but  can  be  cashed  at  the  bank 
11  at  par  at  any  time.  The  draws  were  to  start  when  2,000 
"  tickets  had  been  sold,  and  at  stated  intervals  further  draw- 
"  ings  were  to  be  made  until  everyone  had  got  a  prize  or  had 
"  had  their  money  returned.  Those  who  did  not  draw  prizes 
"  in  the  first  draw  would  go  on  drawing  at  each  distribution 
"  till  they  got  a  prize,  or  decided  to  withdraw  their  money. 
"  Thus  the  original  ten  rupees  was  absolutely  safe,  the 
"  extra  eight  annas  was  to  cover  the  cost  of  correspondence, 
"  etc." 

Tho  above  description  is  accurate,  but  to  complete  the 
matter  we  would  add  that  at  tho  first  drawing  there  were 
to  be  81  prizes  varying  from  Rs.  1,000  to  Rs.  12  and  of  an 
aggregate  value  of  Rs.  3,000.  It  is  not,  however,  germane 
to  the  present  enquiry  to  consider  whether  the  projectors  of 
this  scheme  were  likely  to  make  a  good  thing  out  of  it,  or 
whether  they  were  likely  tj  satisfy  all  the]  hopes  that  they 
encouraged  in  their  constituents.  What  we  have  to  decide  is, 
whether  the  proceedings  described  above  come  within  the 
meaning  of  the  word  "  lottery  "  as  used  in  the  section. 

For  the  applicants  it  has  been  strongly  urged  upon  us 
with  much  ability  by  Mr.  Shadi  Lai  that  inasmuch  as  there 
was  no  risk  involved  to  the  corpus  of  the  stake,  which 
could  be  recovered  at  any  time  at  the  will  of  the  owner,  and 
inasmuch  as  tho  speculation  was  confined  to  the  amount  of 
gain,  or  as  the  learned  counsel  put  it-— the  interest,  which 
that  stake  might  secure,  the  proceeding  does  not  amount 
to  a  lottery  within  the  meaning  of  the  section.  And  he 
pressed  strongly  upon  us  that  this  was  the  only  logical  con- 
clusion that  could  be  arrived  at,  having  regard  to  the  princi- 
ples laid  down  in  the  cases  reported  as  Kamakshi  Achari 
v.  Appavu  Pillai  Q)  end  followed  in  VasuAevan  Sambudri 
v.  Alammod  (2j.  The  circumstances  of  the  first  of  these  case* 
(and  the  two  are  practically  identical)  were  as  follows  : — 

Some  twenty  persons,  desirous  of  getting  together  a  little 
capital,  agreed  to  contribute  ten  rupees  a  month  apiece  for 
tweDty  months,   on   the   understanding   that    each    contributor 
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was   to   take   the   total   subscriptions  for  one   month   in   turn, 
the  order  in   which  they   took    it  being  determined     by     lot. 
It  has   been   argued  before  us  that    in     that     case     as     here, 
there   was  no  risk  of    the    principal   stakes,   that   what    was 
risked  upon  the  casting  of   the  lot  was,  whether   a     member 
should  get   Rs.  200,  free  of   interest,  for  a  period  of  20  months 
or  for  a   less   period,   and     that     as  that    arrangement    was 
pronounced  not   to  be  a   lottery,   so   the     scheme   now  under 
consideration   must    similarly   be   held   to   be  innocent.     In  our 
opinion,   however,  the  two  cases  are   not  really   in  pari  materia 
at  all.     In   the  first   place  it    is,    of    course,    an  arithmetical 
error   to   say  that   in   the  Madras   case     tbe   most  successful 
of  the   parties   stood   to  get    Rs.  200,  interest   free,  for  twenty 
months,   for  every    month   he  had  to  pay   out    Rs.    10   as  his 
contribution    toward   the   capital  of   one   of     the     other    sub- 
scribers.  The  amount  of  gain,  therefore,  which  was  put  to  hazard 
was   nominal   and  the   hope   of   making   this    particalar     giin 
formed  no  part  of  the  object   with  which     the     subscription 
was   started,     which   appears  to   have  been   simply  and  solely 
to  provide  each  of   the  subscribers  with     a  small   capital,  the 
drawing    of    lots  being  only  intended  to   settle   the     order      or 
tarn   in   which    each  subscriber  should  take  it.     In  the  second 
place   the  proceedings  in   the  Madras  case  were  entirely  private 
and   extremely  limited   in   extent :   and   we  are,  by  no  means, 
prepared   to  admit  that  if,  in  similar  circumstances,  subscribers 
had   been  invited  by   public  advertisement  and  in  thousands  in 
stead   of   units,    so   that   the  profit  resulting  from  a  lucky  draw 
would  have  been   substantial,  the  result  of  the  case  would  have 
been  the  same.      In  the   third    place,  we   are  unable   to  regard 
the  gains   which  were  to  be  made  on  the  Multan  Bank's  specula- 
tions as   interest  at    all.     It  might  well  have  happened  that  the 
prize   of   Rs.    1,000   offered  at   the   first  drawing  fell  to  a  bond 
purchased   only  on  the  previous  day.     Would  it  have  been  open 
to  the  drawer  to  sue  to  recover  Rs.  10  principal,  lent  on  a  bond, 
and  Rs.  990,  agreed  interest  upon  the  Rs.  10,  for  a  period  of  one 
day  ?     We   have  no   doubt   ourselves   as   to  what  the  result  of 
such    a    suit    would    be.     The    arrangement    would    be    held 
to  be  a  gambling  transaction,  pure  and  simple. 

Apart,  however,  from  the  Madras  cases  the  question  whether 
it  is  an  essential  feature  of  a  lottery  that  the  gamblers  should 
risk  their  stakes  has  been  settled  in  the  most  definite  manner 
by  a  series  of  English  decisions,  to  which,  as  the  law  on  the 
subject  is  entirely  the  outcome  of  Western  ideas,   we  have  no 
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hesitation  in  referring  :  In  Taylor  v.  Smetten  Q)  the  defendant 
sold  packets  of  tea  at  half  a  crown  each,  every  package  containing 
a  coupon  which  entitled  the  purchaser  to  a  prize  of  uncertain 
value  and  character.  It  was  admitted  that  the  tea  was  good 
and  worth  all  the  money  (or  in  other  words,  there  was  no  risk 
of  losing  the  stake),  yet  it  was  held  that  it  was  impossible  to 
suppose  that  the 'aggregate  prices  charged  and  obtained  for  the 
package  did  not  include  the  aggregate  prices  of  the  tea  and 
the  prizes.  In  other  words,  the  purchaser  bought  the  tea  coupled 
with  the  chance  of  getting  something  of  value  by  way  of  a  prize, 
but  without  the  least  idea  of  what  that  prize  might  be.  That 
was  settled  by  chance,  and  to  the  learned  Judge,  who  dealt  with 
the  caso,  it  seemed  immaterial  whether  a  specific  aiticle  was  or 
was  not  conjoined  with  the  chance  and  as  the  subject-matter 
of  the  sale.  The  scheme  was  consequently  pronounced  to  be  a 
lottery. 

In  Reg  v.  Harris  (2)  the  facts  were  that  5,000  tickets  of 
1  s.  each  were  to  be  issued,  and  bonuses  to  the  amount  of  £250 
were  to  be  distributed.  The  principal  "  bonuses  "  were  eight 
articles  of  value  varying  from  £12  to  £2,  while  the  others 
consisted  of  geese,  ducks,  hares,  rabbits,  pipes,  chimney 
ornaments,  purses,  etc.,  and  were  60  arranged  that  every 
subscriber  obtained  something.  For  the  defence  it  was  urged 
that  this  was  not  a  lottery  as  each  person  obtained  full  value 
for  his  shilling,  but  it  was  held  that  whether  that  were  so  or  not, 
the  case  came  equally  within  the  mischief  against  which  the 
Act  prohibiting  lotteries  was  directed,  iuasmuch  as  the  subscrib- 
ers were  induced  to  part  with_  their  money  in  the  hope  of 
obtaining  not  only  their  shillings  worth  but  something  of  much 
greater  value,  the  right  to  which  was  to  be  ascertained  by 
chance.  The  learned  Judge  (M.  Smith,  J.)  accordingly  directed 
the  jury  that  the  contention  advanced  for  the  accused  person 
was  no  defence.  A  much  stronger  case  than  either  of  the  above 
is  to  be  found  in  Willis  v.  Young  and  Steinbridge  (3) .  In  this 
case  the  proprietors  of  a  newspaper  made  an  indiscriminate 
distribution  of  medals,  each  of  which  bore  a  distinctive  number 
and  the  words  "  Keep  this,  it  may  be  worth  £100.  See  the 
"  Weekly  Telegraph  to-day."  The  most  elaborate  precautions 
were  taken  to  ensure  that  there  should  be  no  connection  between 
the   actual  distribution  of   the   medals   and  the  sale  of  copies  of 
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the  paper.  There  was  no  condition  that  a  person  holding  one 
of  the  medals  entitling  him  to  a  prize  must  purchase  or  product 
a  copy  of  the  paper  in  order  to  secure  the  prize.  In  the  event 
of  a  person  walking  into  the  office  with  a  medal,  information 
would  have  been  gratuitously  afforded  to  him  as  to  whether 
the  medal  entitled  him  to  a  prize  or  not,  and  a  file  of  the  paper 
was  always  available  at  the  office  for  inspection  by  any  person  free 
of  charge  ;  the  paper  was  also  supplied  to,  and  could  be  inspected 
at,  most  reading  rooms  and  many  hotels.  One  of  the  medals  was 
never  given  at  the  same  time,  as  a  copy  of  the  paper  was  sold.  If 
a  person  came  to  the  office  and  asked  to  be  given  a  medal  he  would 
be  given  one  without  any  enquiry  being  made  as  to  whether 
he  had  purchased  a  copy  of  the  paper,  and  if  he  came  there 
and  bought  a  copy  of  paper  and  then  asked  for  a  medal,  the  medal 
would  not  be  given  to  him.  Under  no  circumstances  was  any- 
thing  charged  for  the  medal,  nor  could  a  purchaser  of  copy  of  the 
paper  in  any  way  secure  the  possession  of  a  medal  as  a  condition 
of  the  purchase.  There  was  no  coupon  in  the  paper.  Special  in- 
structions were  always  given  to  the  distributors  of  medals  (who 
were  never  employed  to  sell  the  papers),  and  the  general  instruc- 
tions given  to  them  were  to  admit  news  agents  in  their  distribution 
and  to  place  a  medal  in  each  letter  box  in  every  street.  If  a 
person  living  in  the  country  had  written  to  the  office  to  ask  for  a 
medal,  it  would  have  been  sent  to  him  without  either  a  stamped 
envelope  or  a  penny  stamp  being  sent  to  the  office,  and  thousands 
of  medals  had  been  so  sent.  The  proprietors  of  the  paper  hoped 
to  get  increased  circulation  of  their  paper  and  increased  profits  by 
the  scheme,  the  object  of  which  was  to  advertise  the  paper  and 
thereby  get  an  increased  circulation.  The  object  of  distributing 
the  medals  was  to  induce  persons  to  inspect  the  paper.  The  pro- 
prietors' hope  and  intention  in  distributing  the  medals  was  that 
the  recipients  might  be  induced  to  purchase  copies  of  the  paper. 
The  scheme  had  been  successful,  and  the  object  the  proprietors  bad 
in  view  has  been  attained  in  a  steadily  increasing  manner,  the  cir- 
culation of  the  paper  having  increased  about  20  p.  c.  during  the 
progress  of  the  scheme.  The  proprietors  did  not  refnee  to  sell  at 
their  office  a  copy  of  the  paper  to  any  stranger  applying  for  it. 
They  gave  a  medal  for  nothing  to  any  stranger  who  came  into  the 
office  and  asked  for  one,  without  any  enquiry  as  to  whether  he  had 
purchased  a  copy,  but  they  did  not  give  a  medal  to  the  purchaser 
of  a  paper  at  the  time  of  the  purchase  ;  a  person  purchasing  a 
paper  at  the  office  might  have  received  a  medal  the  day  before,  or 
might  receive  one  the  day  after,    the  purchase.     Here  it  will   be 
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seen  that  it  was  not  necessary  for  any  indivdual  prize  winner  to 
risk  anything,  but  the  object  being  to  induoe  people  to  buy  the 
paper  and  the  object  having  succeeded,  all  the  chances  were,  in 
fact,  paid  for  in  the  mass  by  the  general  body  of  the  purchasers  of 
the  paper,  although  individual  purchasers  might  not  have  paid  for 
their  chance.  On  the  strength  of  these  decisions  we  have  no 
hesitation  in  holding  that  the  scheme  put  forward  by  the  peti- 
tioners in  this  case  was  a  lottery  whether  we  adopt  the  definition 
of  that  word  set  forth  in  Websters1  and  Johnson's  dictionaries  that 
a  lottery  is  "  a  scheme  for  the  distribution  of  prizes  by  lot  or 
"  chance,"  or  whether  we  accept  the  view  of  the  Century  Diction- 
ary and  the  Oxford  English  Dictionary  that  the  purchase  of  a 
ticket  is  an  essential  feature  in  a  lottery.  There  is  no  question 
that  there  was  here  a  scheme  for.the  distribution  of  prizes  by  lot 
or  chance,  and  tickets  in  the  form  of  bonds  were  undoubtedly 
purchased. 

We,  therefore,  uphold  the  conviction  of  the  petitioners  under 
the  second  part  of  section  204  A  :  as  we  have  acquitted  them  of 
the  offence  charged^under  the  first  part  of  the  section,  we  reduce 
the  fines  to  Rs.  5,  and  direct  that  the  balance,  if  realized,  be 
refunded. 


Junb  1910.  ]  CRIMINAL  JUDGMENTS-No.  18.  $  ] 

No-  18- 

Before  Hon.    Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

THE  CROWN— COMPLAINANT, 

Versus 

(1)  TUSUF,  (2;  ALLA  DITTA,  AND  (3)  NAWAB  -ACCUSED. 

Criminal  Revision  No.  1479  of  1909. 

Orim ina I  Procedure  Code,  Act,  V  of  1898,  section  5±—Poictr  of  Police 
officer  to  arrest— Indian  Penal  Code  Act,  XLY  of  I860,  section  89,  explanation 
2  and  section  332. 

A  Police  constable  in  the  absence  of  his  Sub-Inspector  went  to 
investigate  a  case  of  burglary  in  a  village.  After  two  days'  investigation 
he  formed  certain  suspicions  against  several  persons  and  went  to  the  thana 
to  get  his  report  recorded.  Thereupon  the  tlmna  clerk  gave  him  a  note 
authorising  him  to  take  suspected  persons  to  the  thanadar  who  was  in  a 
neighbouring  village.  On  the  constable  attempting  to  arrest  the  suspected 
persons  he  was  assaulted  by  the  accused  who  knew  him  to  be  a  Police 
constable.  Neither  the  note  nor  the  clerk  were  produced  in  evidence.  On 
conviction  an  objection  based  on  section  99,  explanation  2,  of  the  Indian 
Penal  Code,  was  raised.    On  revision  the  Chief  Court 

Held,  that  under  section  54  of  the  Code  of  Criminal  Procedure,  1898,  a 
Policelofficer  investigating  a  charge  of  burglary  was  empowered  to  arrest 
without  an  order  from  a  M  agistrate  or  a  warrant  any  person  against  whom 
he  had  a  reasonable  suspicion  of  having  been  concerned  in  the  burglary  and 
that  accused  had  consequently  been  rightly  convicted  under  section  332, 
Indian  Penal  Code. 

Case  reported  by  3Iajor  A.  A.  Irvine,  Sessions  Judge,  Lahore 
Division,  dated  10th  December  1909. 

Gulu  Ram,  for  accused. 

The  facta  of  this  case  are  as  follows  ;— 

A  case  of  house-breaking  occurred  in  the  village  of  Mandian- 
wala,  and  in  the  absence  of  the  Sub-Inspector,  Fateh  Din> 
constable,  went  to  investigate  it.  He  continued  calling  and 
questioning  people  for  a  couple  of  days  without  success,  and 
then  went  and  reported  the  result  to  the  muharrir  at  thana. 
The  muharrir,  it  is  stated,  gave  a  written  order  to  the  constable 
with  a  direction  to  take  the  suBpected  men  to  the  thanadar 
who  was  putting  up  in  a  neighbouring  village. 

The  accused,  en  conviction  by  N.  Soadulla  Khan, 
exercwing  the  powers  of  a  Magistrate  of  the  first  class  in  the 
Lahore  District,  was  sentenced,  by  order,  dated  28th  October 
1909,  under  section  332  of  the  Indian  Penal  Code,  to  fifteen  days' 
rigorous  imprisonment  •ach, 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

The  three  petitioners  have  been  convicted  under  section  332, 
Indian  Penal  Code,  and  have  been  each  sentenced  to  undergo 
igorous   imprisonment  for  a  tarm  of  fifteon     days. 

I  do  not  see  any  force  in  the  first  point  urged  by 
petitioners'  counsel,  that  the  whole  proceedings  before  the 
Magistrate  are  vitiated  by  the  fact  that  petitioners  were  not  (as 
he  says)  asked  after  the  framing  of  the  charge  whether  they 
wished  to  cross-examine  the  prosecution  witnesses.  According 
to  counsel,  section  256,  Criminal  Proceduie  Cede,  was  not  com- 
plied with  ;  and  such  a  defect  is  not  curable  under  section  537, 
Criminal  Procedure  Code.  If  the  record  be  examined,  we  find 
that  petitioners,  accused,  exercised  fully  their  rights  to  cross- 
examine  the  prosecution  witnessess  prior  to  the  framing  of  the 
charge  ;  and  there  is  nothing  to  lead  one  to  suppose  that  they 
later  wished  to  ask  further  questions,  or  that  they  would  have 
been  refused  had  they  made  such  a  request.  I  fail  to  see  that 
petitioners  have  been  prejudiced. 

The  case  is  one  of  some  importance,  as  it  concerns  an 
alleged  assault  on  a  constable  ;  and  I  may  say  at  once  that,  on 
the  evidence,  I  am  quite  prepared  to  believe  that  some  sort  of 
scuffle  did  take  place  in  which  the  constable  received  certain 
simple  hurts  and  damage  to  his  clothing  ;  also,  that  the 
petitioners  were  fully  aware  that  he  was  a  constable. 

According  to  the  constable,  iu  the  absence  of  the  Sub- 
Inspector,  he  went  to  the  petitioners'  village  to  investigate  a 
case.  He  is  admittedly  illiterate  ;  and,  after  two  days'  invest- 
gations,  went  to  the  thana  to  get  his  report  recorded.  He  had 
formed  certain  suspicions  involving  relations  of  the  petitioners 
and  the  petitioner  Tusuf  ,  and,  according  to  his  story,  the  thana 
muharrir  gave  him  a  ruqa  authorising  him  to  take  six  suspected 
persons  to  the  Sub-Inspector,  who  was  elsewhere.  That  ruqa 
has  never  been  produced  ;  the  constable  states  that  "  he  cannot 
"  remember  if  he  returned  it,"  or  what  became  of  it  ;  and  it  is 
not  mentioned  by  a  single  prosecution  witness.  There  is  nothing 
to  show  that  it  was  ever  produced  to  the  petitioners;  and  the 
thana  muharrir  has  net  been  produced  to  say  that  he  ever  gaTe 
it.  The  inference  is  that  no  such  ruqa  ever  existed.  Petitioners 
resisted  the  constable's  wish  to  take  any  one  off  to  the  Sub- 
Inspector  ;  and  I  see  no  reason  to  doubt  that  there  was  some  sort 
of  scufflo.  Section  99,  Indian  Penal  Code,  is  the  section  concerned; 
and  I  think  the   latter   part   of   explanation   2    of  that  section 
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applies  since  the  constable's  assertion  is  that  he  had  a  ruqa  ; 
which,  however,  is  not  forthcoming.  The  petitioners  were 
fnlly  aware  that  he  was  a  constable  ;  but  I  doubt  very  much 
that  he  had  authority  to  haul  off  half-a-doZen  persons  to  the 
Sub-Inspector  on  the  strength  of  his  own  investigation?,  and,  in 
my  opinion,  the  petitioners  had  a  right  to  resist.  fto  doubt 
assaults  on  the  police  should  be  severely  punished  when  this 
may  legally  be  done  ;  but  in  the  present  case  I  accept  the 
petition  and  forward  the  proceedings  to  the  Chief  Court  recom- 
mending that  the  petitioners  be  acquitted— or,  if  it  be  held  that 
they  technically  exceeded  their  rights,  that  the  sentence  be 
altered  to  sentences  of  fine  only.  Petitioners  iuforrned.  They 
remain  on  their  present  bail. 

The  order  of    the  learned  Judge  was  as  follows  :— 

Sir   AhTnop     Reid,   C.    J. -The   Police    officer    found    to  29th  March  1910. 
have   been   assaulted    was  investigating   a   charge   of    burglary 
punishable  under  section  457  of  the  Penal  Code      Under    section 
54  of  the   Code   of  Criminal    Procedure    he    was   empowered    to 
arrest,  without  an  order  from  a  Magistrate  or  a  warrant,  persons 
against  whom  a  reasonable  suspicion  of    having  been    concerned 
in  the  burglary  existed.     The  case    is,  therefore,  clearly   distin  • 
guishable  from    Queen-Empress  v.  Dalip  (x),    which     dealt   with 
the  arrest  without  a  warrant  under   section    114    of    a   person 
called  on    to   furnish   security     for   good    behaviour,    the   Coui  t 
holdiug  that  the  police  officer  who    arrested    without  a    warrant 
was  not  acting  in  the  lawful  discharge   of  his  duty,   there    being 
no  suggestion    that   section    56  of   the    Code   of    Criminal    Pro- 
cedure  applied  :  and     equally     distinguishable     from     TafazsuJ 
Ahmed  Ohoudhry    v.    Queen- Emprees    (2),    which   dealt   with   au 
assault  on  a  bailiff  who  purported  to    be   attaching   property  in 
execution  of  a  decree.     The  learned    Sessions   Judge   has  found 
that  the  Police  officer  had  "  formed  certain  suspicions  involving  " 
the  persons  whom  he  arrested,  and    the    persons    who    assaulted 
him  were  fully   aware  that  he  was  a   constable.     It    is,  however, 
doubtful  whether  the  assault  amounted  to  more  than  "  a  scuffle," 
to  use   the   learned   Sessions  Judge's   language,   and    although 
I  see  no  reason  for  interference  with  the  conviction,  I  accept    the 
learned  Sessions  Judge's  suggestion  that  a  fine    should   be  sub- 
stituted for   imprisonment.     It    is   unnecessary   to   discuss   the 
application  of  section  99  of  the  Penal  Code. 


(»)  (1896)  I.  L.  B.  18,  All.  246.  (*)   (1899)  f.  C.  R.  26,  Oal.  630 
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I  set  aside  the  unexpired  terms  of  the  sentences  of  rigorous 
imprisonment,  and  in  lieu  thereof  I  sentence  each  of  the  peti- 
tioners, Yusuf,  Ala  Ditta  and  Nawab  to  a  fine  of  twenty-fivG 
ropoeB.  On  failure  to  pay  the  fine  within  fifteen  days  of  com- 
munication to  each  of  this  order,  he  will  undergo  the  unexpired 
term  of  his  senterce  of  ligorous  imprisonment.  On  payment  of 
the  fine  each  will  be  discharged  from  his  bail. 


No.  19- 
Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

THE  KING-EMPEROR  OF  INDIA— PETITIONER, 

Versus 

MUSSAMMAT  ALAM  KHATUN— (Convict)— RESPONDENT, 

Criminal  Revi  ion  No  597  of  1901. 

Jurisdiction— Frontier  Crimes  Regulation  III  of  1901 — Section  59— 
Criminal  Proctdure  Code,  Act  V  of  1898— trial  of  a  person  under  the  Rsgula- 
lion    without  assistance  of  Council  of  Elders— Coursi  of  appeal. 

Held,  that  where  a  Magistrate  empowered  by  section  50  of  the  Frontier 
Crimes  Regulation  III  of  1901,  tries  without  the  assistance  of  a  Counoil 
of  Elders,  a  person  charged  with  having  done  an  aot  punishable  under 
the  Regulation,  the  ordinary  course  of  appeal  prescribed  by  the  Code  of 
Criminal    Procedure  (Act  V  of  1898)  applies. 

Case  referred   by   B.  A.  Estcour,,  Esquire,  Sessions  Judge,  Attock 
Division,  with  hit  Utter  No.  179  /.,  dated  9th  April  1910. 

Government  Advocate,  for  petitioner. 

Nemo,  for  respondent. 

The  order  of  the  learned  Judge  was  a9  follows  :— • 

YMh   Mav  1910  ^IR  -A-RTH0R  ^EID»  ®'   J- — I   am   unable  to  concur    with  the 

learned  Sessions  Judge  in  holding  that  an  appeal  from  the  oon- 
viction  and  sentence  of  rigorous  imprisonment  for  two  years, 
inoluding  three  months'  solitary  confinement,  passed  by  a  Magis- 
trate of  the  1st  clasp,  Mianwali,  did  not  lie  to  his  Court,  the 
convict  being  a  woman  convicted  of  an  offence  punishable  under 
section  30  of  Frontier  Crimes  Regulation  (III  of  1901).  Chapter  IV 
of  that  Regulation  is  headed  "  Penalties."  Sections  21  to 
28  inclusive  of  the  chapter  deal  with  matters  which  are  ob- 
viously not  within  the  jurisdiction  of  the  ordinary  Criminal  Courts 
and  could  not  bo   decided  by   them.     The  last   seotions  of   the 
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Chapters  29  and  30,  make  the  acta  of  carrying  arms  [under 
certain  circumstances  and  of  adultery  by  a  woman,  punish- 
able. 

These  two  sections  were  apparently  included  in  this  Chapter 
because  they  provide  penalties  for  acts  not  punishable  under 
the  Penal  Code,  but  section  59,  in  Chapter  VII  provides 
that  the  offences  punishable  under  them  may  be  tried  by  a  Court 
of  Sessions  or   by   the  Court   of  a  Magistrate  of  the  first  class. 

Chapter  V  is  headed  "  Preventive  and  other  authority  and 
jurisdiction,"  but  section  31  to  section  37  inclusive  might 
equally  well  have  been  included  in  Chapter  IV,  as  they  made 
certain  acts  punishable,  and  section  59  provides  that  an  offence 
punishable  under  section  37  may  be  tried  by  any  Magistrate 
of  the  1st  class. 

Chapter  III  provides  for  trials  by  Council  of  Elders. 

Section  60  in  Chapter  VII,  cited  by  the  learned  Sessions 
Judge  as  ousting  the  jurisdiction  of  his  Court,  provides  that, 
except  as  therein  otherwise  provided,  no  decision,  decree,  sentence 
or  order  given  passed  or  made,  or  act  done,  under  Chapter  III, 
IV,  V  or  VI  shall  be  called  in  question  in,  or  set  aside  by,  any 
Criminal  Court.  Now  the  sentence  and  order  passed  by  the 
Magistrate  were  passed  in  exercise  of  the  powers  conferred  by 
section  59  which,  as  above  stated,  h  in  Chapter  VII  of  the 
Regulation  and  is  therefore  not  affected  by  section  60. 

I  see  no  reason  to  doubt  that  where  a  Magistrate,  em- 
powered by  section  59,  tries  without  the  assistance  of  a  Council 
of  Elders,  a  person  charged  with  having  done  an  act  punish- 
able under  the  Regulation,  the  ordinary  course  of  appeal  pre- 
scribed by  the  Cede  of  Criminal  Procedure  applies,  and  that  in 
the  present  case  an  appeal  lies  to  the  Sessions  Court.  In  practice 
recourse  is  had  to  tb9  Council  of  Elders  where  a  conviction  in 
an  ordinary  Court  is  improbable. 

The  record  will  be  returned  forthwith  to  the  Court  of 
Sessions  for  disposal,  and  in  returning  it  I  draw  the  attention  of 
the  learned  Sassions  Judge  to  the  apparent  inappropriatenesa 
of  the  sentence  of  solitary  confinement, 
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No.  20. 

Before  Bon-  Mr.  Justice  Scott-Smith. 

THAKAR  SINGH— (ACCUSED)— PETITIONER, 

Versus 

CHATTARPAL— (COMPLAINANT)— RESPONDENT. 

Criminal  Revision  No.  90  of   1910. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  236  and  403— Indian 
Penal  Code,  Act  XLV  of  1860,  sections  182  and  211— Acquittal  of  accused  of 
an  offence  and  section  182  no  bar  to  the  trial  for  an  offence  under   section  211. 

T.  S.  reported  to  the  police  that  C.  P.,  had  cut  some  reeds 
belonging  to  Government.  The  police  after  enquiry  found  the 
information  given  was  false  and  sent  up  T.  S.  for  trial  under 
section  182,  Indian  Penal  Code.  At  the  same  time  C.  P.  filed  a  com. 
plaint  under  section  211,  Indian  Penal  Code,  against  the  same  accused  which 
was  sent  for  trial  to  the  same  Magistrate,  The  Magistrate  took  the  evidence 
sent  up  by  the  police  in  the  section  182  case  and  acquitted  the  accused 
without  calling  upon  C.  P.,  the  complainant,  to  produce  his  evidence  in  the 
section  211  case.  The  complainant  filed  a  revisioa  in  the  Court  of  the 
District  Magistrate  ;  who  ordered  a  trial  of  the  case  under  section  211,  on 
the  ground  that  it  dii  not  appear  that  the  charge  under  this  section  had 
been  investigated.    On  revision  by  the  accused  to  the  Chief  Court— 

Held,  that  the  acquittal  on  the  charge  under  section  182,  Penal 
Code,  waa  no  bar  to  the  subsequent  trial  of  the  offence  under  section 
211,  isasmuch  as  the  offences  under  these  sections  are  essentially 
distinct  and  sections  236  and  403,  Criminal  Frocedure  Code,  had  no 
application,  there  being  no  question  of  doubt  as  to  which  of  the  offences 
had  been  committed,  and  there  could  have  been  no  charge  in  the  alternative. 

Petition  under  section  439  of  the  Ciimiual  Procedure  Code,  for 
revision  of  the  order  of  Captain  M,  L.  Ferrar,  District  Magis- 
trate, Lyallpur,  dated  the  3rd  September  1909. 

Ganpat  Rai,  for  petitioner. 

Sheo  Narain,  for  respondent. 

The  judgment  of  the  learned  Jndge  was  as  follows  : — 

\6th  M      1910  Scott-Smith,  J. — Thakar    Singh,  petitioner,  reported    to  the 

police  that  Chattar  Pal  had  cut  some  reeds  belonging  to 
Government  from  the  banks  of  a  water-course.  The  police  after 
enquiry  reported  that  the  information  given  was  false  and 
Thakar  Singh's  prosecution  for  an  offence  under  section  lb-, 
Indian  Penal  Code,  was  ordered  and  the  case  was  sent  for  trial 
to  Sardar    Muhammad    Sarwar  Khan,    Magistrate,    1st  class. 
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At  the  same  time  Chattar  Pal  lodged  a  complaint  agaiost  the 
same  accused  under  section  211,  Indian  Penal  Code,  and  it 
was  sent  to   the  same   Magistrate. 

The  latter  took  the  evidence  sent  up  by  the  police  in  the 
section  182  case  and  acquitted  the  accused.  He  did  not  call 
upon  the  complainant  to  produce  his  witnesses  in  the  section 
211  case. 

Upon  an  application  for  revision  being  made  to  the  District 
Magistrate  tbat  officer   recorded  the  following  order  :— 

"  The  charge  under  section  211,  Indian  Penal  Code,  does 
"  not  appear  to  have  been  investigated.  I  send  the  case  to  the 
"  Court  of  Lala   Govind  Ram  for  trial." 

Thakar  Singh  has  now  moved  this  Court  to  set  aside  the 
order    of   the    District   Magistrate. 

Mr.  Ganpat  Rai,  for  the  petitioner,  refers  to  section  403, 
Criminal  Procedure  Code,  which  says — 

'•  A  person  who  has  once  been  tried  by  a  Court  of  competent 
11  jurisdiction  for  an  offence  and  convicted  or  acquitted  of 
"  such  offence  shall,  while  such  conviction  or  acquittal  remains 
"  in  force,  not  ba  liable  to  be  tried  again  for  the  same  offence, 
"  nor  on  the  same  fact  for  any  other  offences  for  which  a  differ- 
"  ent  charge  from  the  one  made  against  him  might  have  been 
M  made  under  section  236,  or  for  which  he  might  have  been  con- 
"  victed   under   section  237." 

In  order  to  see  whether  the  latter  part  of  this  section 
applies  we  have  to  refer  to  section  236.  By  the  latter  section 
it  is  provided  that  if  a  single  act  or  series  of  acts  is  of  sach  a 
nature  tbat  it  is  doubtful  which  of  several  offences  the  facts 
which  can  be  proved,  will  constitute,  the  accused  may  be 
charged  with  having  committed  all  or  any  of  such  offences 
and  any  number  of  such  offences  may  be  tried  at  once,  or  he 
may  be  charged  in  the  alternative  with  having  committed  some 
one  of  the  said  offences. 

I  do  not  see  how  a  person  could  bo  charged  in  the  alter- 
native with  having  committed  an  offence  under  section  182 
oi  one  under  section  21 1  of  the  Penal  Code.  The  offences  are 
essentially  distinct  as  pointed  out  in  Emperor  v.  Sarada  Prosad 
Chatterjee  (l)  and  Emperor  v.  Bam  Chandra  Yeshuant  Adur- 
kar  (2).  Iu  the  latter  ruliDg  the  distinction  is  very  clearly 
explained. 

0)  (19C6)  I.  L.  R.  32,  Cal.  160.  (?)  (1907)  /.  L.  R.  31,  Bom.  £0*. 
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I  quote  the  following  from  page  206  of  the  report  :— "  The 
"  action  which  section  211,  Indian  Penal  Code,  renders  penal, 
"  is  action  entailing  very  serious  consequences,  and  therefore  the 
"  more  serious  consideration  is  required  of  the  individual  who 
11  takes  it.  It  is  sufficient,  therefore,  in  such  cases  for  the  prose- 
"  cution  to  establish  that  there  was  no  just  or  lawful  ground 
"  for  the  action  taken  and  that  the  accused  knew  tbis.  But 
"  something  more  is  required  in  the  case  of  action  referred  to  in 
"  section  182,  Indian  Penal  Code.  To  bring  a  case  within  that 
"  section,  it  is  necessary  for  the  prosecution  to  prove,  not  merely 
"  absence  of  reasonable  or  probable  cause  for  giving  the  infor- 
"  mation,  but  a  positive  knowledge  or  belief  of  the  falsity  of  the 
"  information  given." 

In  the  present  case  the  Magistrate  acquitted  the  accused 
of  an  offence  under  section  182,  Indian  Penal  Code,  be- 
cause he  did  not  consider  it  proved  that  accused  know 
or  believed  the  information  given  by  him  to  be  false.  He  did 
not  consider  whether  it  was  proved  that  accused  had  no  just 
or  lawful  ground  for  the  action  taken  by  him,  and  it,  is  quite 
possible  that  complainant  might  have  been  able  to  produce 
evidence  which  would  have  satisfied  the  Magistrate  on  this 
point  and  would  have  justified  the  framing  of  a  charge.  This 
is  not  a  case  where  there  could  be  any  doubt  as  to  which  of 
the  two  offences  under  section  182  and  section  211,  Indian 
Penal  Code,  bad  been  committed  ;  the  question  after  all  the 
evidence  bad  been  recorded  would  be  whether  either  offence 
had  beeu  committed,  It  is  thus  clear  that  section  23ff  of  tht. 
Code  of  Criminal  Procedure  has  no  applicability  to  the  present 
case,  section  237  refers  back  to  the  previous  section.  The 
trial  ordered  by  the  District  Magistrate  is  therefore  not  hatred 
by  section  403  of  the  Code,  and  complaiuaut  is  entitled  to  be 
given  a  chance   of  establishing  his  case. 

The  petition  for  revisiou  is  accordingly  rejected. 

Revision  rejected. 
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No.  21. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

MANG  AL  SINGH~(Convict)— PETITIONER, 

Versus 

THE   CROWN— RESPONDENT. 

Criminal  Revision  No.  286  of  1910. 

The  Excise  Act,  XII  of  1896,  sections  3  (1)  (n),  51  and  52-  Applicability 
of  licensee  in  possession  of  liquor  in  excess  of  amount  specified  in  hi$ 
license. 

Held,  that  a  licensee  may  possess  liquor  in  excess  of  the  amount  speci- 
fied in  section  3  (1)  (n)  of  the  Excise  Act,  1896,  and  up  to  the  amount  speci- 
fied in  his  licence  or  pass  and  that,  if  he  is  in  possession  of  more  than  the 
latter  quantity,  he  is  punishable  under  section  51  of  the  Act  which  applies 
to  •'  any  person,"  section  52  of  the  Act  providing  a  penalty  for  certain 
offences  not  punishable  by  section  51,  the  words  "  for  the  breach  of  which 
"  rule  or  condition  no  other  penalty  is  hereby  provided  "  being  clear  and 
meaning  that  section  52  does  not  apply  to  cases  for  which  a  penalty  is 
provided  by  some  other  part  of  the  Act. 

Petition  under  section  439  of  the  Grim  inal  Procedure,  Code 
1898,  for  revision  of  the  order  of  Major  A.  A.  Irvine,  Sessions  Judge* 
Lahore  Division,  dated  the  8th  February  1910. 

Jwala  Parshad,  for  petitioner. 

Nemo,  for  respondent. 

The  judgment  of  the  learned  Jndge  was  as  follows  :— * 

Sib  Arther  Reid,  0.  J.— The  contention  for  the  petitioner  is    ^    ^         . 
that  section  51  of  the  Act,  Xtl  of  1896,  does  not  apply  to  any  ay 

license-holder,  and  that  section  52  applies  to  the  offence  of 
which  the  petitioner  has  been  convicted.  I  am  unable  to 
accept  this  contention.  Section  51  provides  a  penalty  of  4 
months'  imprisonment  or  Rs.  500  fine,  or  both,  for  possession 
of  liquor  in  contravention  of  section  30. 

Section  52  provides  a  fine  of  Rs.  50  for  refusal  to  produce 
a  license  or  breach  by  any  person  of  any  rale  under  the  Act 
or  of  any  condition  of  a  license  for  breach  of  which  rale  or 
oondition  no  other  penalty  is  provided  by  the  Act. 

Section  30  forbids  the  possession  of  any  quantity  of  liquor 
larger  than  that  specified  in  section  3  (1)  (w)  unless  the  possessor 
is  permitted  to  manufacture  or  sell  the  same  or  holds  a  pass 
therefor. 
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I  understand  these  sections  to  mean  that  a  licensee  may 
possess  liquor  in  excess  of  the  amount  specified  in  section  3  (1)  (n 
and  up  to  the  amount  specified  in  his  license  or  pass,  and 
that,  if  he  is  in  possession  of  more  than  the  latter  quantity,  he  is 
punishable  under  section  51,  which  applies  to  "  any  person  ", 
section  52  providing  a  penalty  for  certain  offences  not  punishable 
by  section  51,  the  words  "  for  the  breach  of  which  rule  or 
"  condition  no  other  penalty  is  hereby  provided"  being  clear 
and  meaning  that  section  52  dees  not  apply  to  cases  for  which 
a  penalty  is  provided  by  some  other  part  of  the  Act.  The 
sentence  is  not,  in  my  opinion,  excessive,  ard  there  is  no 
force  in  the  ground  taken. 

The  application  is  dismissed. 

» 

Revision  Rejected. 
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Before  Eon.  Mr.  Justice  Scott  Smith. 
NATHA  SINGH  AND  OTHERS— (Convicts)— PETITIONERS, 

Verms 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  437  of  ]910. 

Indian    Fenal  Code  ,Ait  ILV  of  I860,  sections  339  and  341—  Wrcngful 
restraint. 

The  complainants  charged  the  six  accused  with  wrongful  restraint  iu 
that  they  had  prevented  complainants  from  passing  through  certain  fields 
over  which,  complainants  alleged,  they  had  a  right  of  way  to  their  well.  The 
Magistrate  convicted  under  section  341.  The  convictions  were  affirmed  on 
appeal. 

Held,  following  Haveli  v.  The  Empress  {}),  that  the  accused  could  not 
he  convicted  of  an  offence  under  section  341,  Indian  Penal  Code,  inas. 
much  as— 

( 1)     complainants'  right  of  way  was  not  sufficiently  established  ; 

(2;  it  was  not  shown  that  accused  acted  otherwise  than  Una  fide  in 
obstructing  them,  an  act  which  fell  within  the  exception  to  section  339, 
Indian  Penal  Code. 


O  25  P.  R.  I860. 
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Petition  for  revision  under  section  439  of  the  Criminal  Procedure 
Code  of  the  order  of  C.  H.  Atkins,  Esquire,  District  Magis- 
trate, Ferozepore  District,  dated  the  16th  February  1910. 

Sham  Lai,  for   petitioners. 

Sohan  Lai,  for  respondents. 

The  judgment  of    the  learned  Judge  was  as  follows  : — 

Scott  Shith,  J.— The  complainants  iu  this  case  charged  the  13^  June  191°* 
Bix  accused  persons  with  the  offence  of  wrongful  restraint  inas- 
much as  they  had  restrained  the  complainants  from  passing 
through  certain  fields  on  their  way  to  their  well.  TLe  fields 
are  the  private  property  of  Wasawa  Singh,  father  of  some  of 
the  accused  ;  other  accused  cultivate  one  of  them,  as  tenants. 

The  Honorary  Magistrates,  who  tried  the  case,  found  that 
complainants  had  always  passed  through  the  fields  in  question, 
and  that  accused  by  restraining  them  were  guilty  of  the  offence 
defined  in  eecticn  339  of  the  Indian  Penal  Code.  They  accord- 
ingly fined  them  Rs.  ]  5  each. 

They  appealed  to  the  District  Magistrate  who,  while  '  inclined 
to  think  that  the  case  was  more  properly  one  for  a  Civil  Court ' 
held  that  the  road  existed  to  the  knowledge  of  the  accused  and 
that  by  merely  '  voluntarily  obstructing  '  the  offence  had  been 
committed.  He,  therefore,  maintained  the  convictions,  but  reduc- 
ed the   fines. 

The  accused  have  applied  to  this  Court  on  the  revision  side. 

The  dictum  of  the  learned  District  Magistrste  that  '  the 
1  offence  under  section  341  consists  merely  in  voluntarily  ob- 
1  structing,  and  it  is  unnecessary  to  prove  malice  or  wrongful 
1  intention  '  is  hardly  correct  and  loses  sight  of  the  exception  to 
section  339,  which  is  as  follows  ; — 

'  The  obstruction  of  a  private  way  over  land  or  water,  whioh 
'  a  person  in  good  faith  believes  himself  to  have  a  lawful  right 
'  to  obstruct,  is  not  an    offence  within  the  meaning  of  this  section.' 

Now  the  revenue  records  show  that  there  is  no  regular 
pathway  through  the  accused's  fields,  and  they  have  the  right 
to  prevent  any  person  from  passing  through  them  who  has  not 
a  light  of  way.  The  question  whether  the  complainants  have 
acquired  such  a  right  by  long  user*  is  a  difficult  one,  and  it  can 
hardly  be  said  to  have  been  affirmatively  established  in  the 
present  case.     Moreover,  having  regard  to  the  exception  refer- 
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red  to  above,  I  do  not  think  the  accused  should  have  been 
convicted,  as  they  may  very  well  have  believed  in  good  faith  that 
they  had  a  right  to  obstruct  the  path. 

The  case  resembles  that  of  Eaveli  and  another  v.  The 
Empress  (l)  in  which  it  was  held  that  the  accused  had  not  com- 
mitted an  offence  by  preventing  the  complainant  from  passing 
over  their  ground,  when  they  believed  that  they  had  a  right  to 
do  so. 

I  agree  with  the  learned  District  Magistrate  that  the  pre- 
sent case  is  more  properly  one  for  the  Civil  Courts  to  adjudicate 
upon,  and  I  hold  that  the  accused  cannot  be  convicted  of 
an  offence  under  section  341,  Indian  Penal  Code,  because — 

(1)  complainaats'  right  of  way  is  not  sufficiently  estab- 
lished ; 

(2)  it  is  not  shown  that  accused  acted  otherwise  than  bona 
fid*  in  obstructing  them. 

I  allow  the  revision,  and  setting  aside  the  conviction  and 
sentences  acquit  the  accused.     Fines  to  be  refunded. 

Revision  Accepted. 
0)  25  P.  R.,  1886  Cr. 
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No.  23- 

Before  Eon.  Sir  Arthur  Beid,  Kt ,  Chief  Judge,  and  Bon.  Mr. 

Justice    Chevis. 

GIRDHARI  LAL  AND    OTHERS— (Convicts)— 
PETITIONERS 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision,  No.  477  of  1910. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  75  and  537  —Gambling 
Act,  III  of  1867,  section  5 — Search  warrant  signed  by  Magistrate  outside  the 
local  limits  of  his  jurisdiction  issued  without  affixing  Court's  seal — illegal 
warrant. 

On  a  search  warrant  issued  by  a  Magistrate  of  the  first  class  under 
section  5  of  the  Gambling  Act,  1867,  the  Police  raided  the  house  of  G,  and  he 
and  others  found  in  the  house  at  the  time  were  sent  up  for  trial  by  the  Police 
The  defence  raised  two  objections  to  the  legality  of  the  search  warrant— 

(1)  that  the  seal  of  the  Magistrate's  Court  was  not  affixed  to  it,  and 

(2)  that  the  warrant  was  signed  by  the  Magistrate  at  a  place  outside  the 
local  limits  of  his  jurisdiction. 

The  Magistrate,  however,  convicted  the  accused  under  sections  3  and  4 
of  the  Gambling  Act.  On  appeal  the  conviction  was  upheld.  The  Chief 
Court  on  revision  : 

Held,  that  the  omission  to  affix  the  seal  of  the  Court  on  the  search 
warrant  was  a  mere  irregularity  cured  by  section  537  of  the  Criminal 
Procedure  Code,  1898,  but  that  the  search  warrant  having  been  signed  by  the 
Magistrate  at  a  place  outside  the  local  limits  of  his  jurisdiction  was  illegal. 

Held  also,  following  Benwari  v.  Queen  Empress  (l)  that  a  warrant  which 
is  not  a  legal  warrant  is  no  warrant  at  all  for  the  purposes  of  the  Gambling  * 

Act. 

Petition  for  revision,  tinder  section  439  of  the    Criminal  Procedure 
Code  of  the  order  of  Major  B.  S.  M.  Burlton,    District  Magis- 
trate, Jullundur  District,  dated  the  IQth  February  1910. 
Pestonji  Dadabhai,  for  petitioner. 
Nemo,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by»— 

Chevis,  J.— On  a  search  warrant  issued  by  a  first  class  14/ft  June  1910. 
Magistrate  the  police  raided  the  house  of  Girdhari,  and  Girdhari 
and  various  persons  found  in  the  house  at  the  time  have  been 
convicted  and  sentenced  under  the  Gambling  Act.  The  District 
Magistrate  having  dismissed  their  appeal,  the  convicts  apply 
to  this  Court  for  revision,  and  on  their  behalf  it  is  urged, 
that   the   search  warrant  is  bad  on  two  grounds  : — 
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(1)  that   the  senl   of  the  Magistrate's  Court  was  not  affixed 
to  it ; 

(2)  that  the  warrant  was  signed    by    the   Magistrate  at   a 
place  outside  the  limits  of  his  jurisdiction. 

Section  75  of  the   Criminal  Procedure  Code  lays  down  that 
every    warrant    of   arrest   issued   under  that   Code   shall   bear 
the  seal    of   the  Court,  and  turning   to   Alter  Caujman  v.    The 
Government  of  Bombay   (1),   we  find  an   opinion    expressed   on 
pagea    668  and  669  as  to  the  necessity  of  a  seal  in   the  case   of 
wai rants  of  arrest  issued  under  Act  III  of  1864  (an  Act  to   give 
the   Government  certain    powers   with    respect   to     foreigners). 
But  since  this   ruling   was   pasEed  the  Criminal  Procedure  Code 
of  1898  has  come   into    force,  and  we  now  find  as  an  illustration 
to   section   537  the  case  of  a  Magistrate  initialling  a   document 
which  he  is  required    by   law   to    sign ;   this  is  declared  to   be 
merely   an   irregularity  not  affecting  the  validity  of  the  proceed- 
ing.    In  our   opinion   the   omission   to  affix  the  seal   is  a  similar 
irregularity,    and   therefore,   even   granting   that  law   requires 
that    a  search  warrant  issued  under  the  GambliDg  Act  should  he 
sealed  with  the  seal  of  the  Couit,   we  bold  that   the   omission  to 
affix  the  seal   is  a  mere  irregularity  cured  by   section  537  of  the 
Criminal  Procedure  Code. 

The  other  objection  taken  to  the  warrant  is  a  much  more 
serious  one.     The  warrant  was  signed   by  the   Magistrate  at  his 
private     house,   which   is     only    just     outside   Jullundur,   but 
situated  in  Kapurthalla  territory.     The  District    Magistrate   has 
quoted  Beg.  v.  Lochdka  La  (2),    but  this  seems  to  us  to  be  rather 
in  favour  of  the  petitioners.     There  the  warrant  for   the   arrest 
of  a  non-European  British  subject  in  respect  of  an  offence   com- 
mitted in  Kathiawar  was  issued  from  a  place  in  Kathiawar  terri- 
tory  by  a  Magistrate  who,  in   addition  to   holding   magisterial 
powers  in  a  British  district,  viz.,  the   Ahmedabad   district,   was 
also   Assistant    to   the    Political    Agent   in   Kathiawar.       The 
warrant   was   issued    to   the   Foujdar   of   Palyad   who,  though 
Palyad  is  in  foreign   territoiy,   was   invested  with  police  powers 
extending  over  a  certain  village  of  the    Ahmedabad   district,  in 
which   village   the   accused    was   arrested    in    execution   of   the 
warrant.     The  High  Court  held  that  "  the  offence  having   been 
"  committed  in  a  foreign  territory  the  presence  of   Major   "Wode- 
"  house   in    the  portion  of  the  Ahmedabad  district  in  which   he 

(»)  (1894)  I.  L.  R.  18  Bom.  636  (J)  (1876-77)  I.  1.  R.  1  Bom.  340. 
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"  has  jurisdiction  was  unnecessary  for  the  purpose  of  issuing 
"  the  warrant."  Presumably  had  Major  Wodehouse  had  no 
powers  in  Kathiawar  he  could  not  legally  have  issued  a  warrant 
while  he  was  in  Kathiawar.  We  are  unaware  of  any  ruling 
to  the  effect  that  a  Magistrate  holding  powers  within  certain 
local  limits  (such  as  a  district  or  subdivision  of  a  district)  can 
exercise  those  powers  from  a  place  beyond  the  limits  of  his  local 
jurisdiction.  We  must  therefore  hold  that  the  warrant  is 
illegal.  This  is  no  question  of  mere  irregularity.  As  has  been 
held  in  Benwari  v.  Queen  Empress  (*),  a  warrant  that  is  not  a 
legal  warrant  is  no  warrant  at  all  for  the  purposes  of  the 
Gambling  Act. 

The  convictions    are    set     aside    and    the    petitioners     are 
acquitted.     The  fines,  if  paid,  will  be  refunded. 

Revision  accepted. 


No.  24. 

Before  Eon.  Sir  Arthur  Reid,  Kt,  Chief  Judge  and  Hon. 
Mr.   Justice  Rattigan. 

GUL  HASSAN  and  RASUL  KHAN— (Convicts)— 
APPELLANTS, 

Versus 

THE  KING-EMPEROR  OF  INDIA— RESPONDENT. 

Criminal  Appeal, No.  8  of  1910. 

Act  I  of  1872  —  Indian  Evidence  Act,  Section  30 — Confession — Admis- 
sibility against  co-accussed — Retracted  confession — Conviction  on  confession 
alone. 

Where  three  persons  were  charged  with  murder  and  one  of  them 
made  detailed  statement  to  the  police  which  he  soon  after  repeated  before 
the  committing  Magistrate  during  the  trial  in  which  statements  he  alleged 
that  the  other  two  had  committed  the  murder  and  compelled  his  assistance 
by  force  and  threats  of  death  and  moreover  made  out  that  he  had  taken 
a  very  minor  part  (under  threats  of  death)  in  the  commission  of  the  crime. 

Held,  by  the  Chief  Court  on  appeal  that  this  was  in  no  sense  a  confes- 
sion for  the  purposes  of  section  30,  Indian  Evidence  Act,  and  could  not  be 
used  against  the  co-accused. 

Held,  also,  that  the  so-called  confession  having  been  retracted  in  the 
Sessions  Court  and  there  being  no  other  evidence  against  the  alleged  con- 
fessing accused  he  was  entitled  to  an  acquittal. 


(!)  11  P.  R.  1895,  Cr. 
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Appeal  from  the  order  of  E.  A.  Estcourt  Esquire,   Sessions   Judge, 

Attock  Division,  dated,   the   \Zth  December,  1909. 

Visbnu  Singh,  for  appellants. 

Government  Advocate,  for  respondent. 

The  Judgment  of  the  Court  was  delivered  by  :— 
l29th  March  1910.  Rattigan,  J. — Three  persons,  namely,  (1)  Said    Rasul   alias 

Rasul  Khan  ;  (2)  Grnl  Hassan,  brother  of  the  said  Said  Rasul ; 
and  (3)  a  youth  by  name  Muhammad  Khalil  (aged  18,  and 
tbe  cousin  of  the  two  first  named  persons)  have  been  convicted 
by  the  Sessions  Judge  of  the  Attock  Division,  agreeing  with 
the  opinions  of  the  assessors,  of  the  murder  of  one  Mussammat 
Gul  Jan,  alias  Rahmat  Jan,  at  Mianwali  on  the  25th  May  1909, 
and  have  been  sentenced  the  first  two  to  death  and  the  third  to 
transportation  for  life.  They  have  appealed  from  the  order  of 
the  Sessions  Judge  and  their  case  also  comes  before  us  under 
section  374  of  the  Criminal  Procedure  Code,  for  confirmation  of 
the  sentences  passed  upon  the  first  two  accused.  Tbe  case  is  one 
of  peculiar  difficulty  and  for  this  reason  as  also  because  it  involves 
a  question  of  life  or  death,  we  have  given  it  our  most  careful 
consideration.  It  seems  that  on  the  25th  July  1909,  One  Said 
Muhammad,  a  warder  in  the  Mianwali  Jail,  happened  to  be 
passing  by  a  disused  well  near  the  Jail  and  by  chance  looked  down 
into  it.  He  saw  a  body  floating  on  the  surface  and  forth -with 
went  off  to  the  police  thana  and  made  a  report  of  what  he  had 
seen,  and  he  added  that  he  was  unable  to  say  whether  the  body 
was  that  of  a  human  being  or  an  animal.  Information  was  at 
once  given  to  the  Sub-Inspector  who  happened  to  be  away  from 
•  the  thana  when  the  report  was  made,  and  the  same  evening   that 

officer  proceeded  to  the  well  and  finding  that  nothing  could  be 
done  at  the  time  as  the  well  was  very  deep  and  it  had  become 
dusk,  he  put  a  guard  over  the  place.  On  the  morning  of  the 
26th  July  the  body  was  taken  out  and  found  to  be  in  a  very 
decomposed  state.  It  was  at  once  sent  to  the  Civil  Surgeon  for 
examination  and  was  found  to  be  that  of  a  woman.  The  corpse 
when  found  had  upon  it  a  khaki  kurta  and  certain  glass  bangles, 
but  owing  to  the  decomposition  which  had  set  in,  the  Civil 
Surgeon  was  of  opinion  that  identification  was  impossible  so  far 
as  the  body  and  its  features  were  concerned.  He  was  of  opinion 
that  the  body  must  have  been  in  the  water  for  2  to  4  weeks  or 
even  more  ;  and  that  tbe  woman  must  have  been  dead  before 
she  was  thrown  into  the  well,  this  opinion  being  based  on  the 
facts  that  tbe  legs  crossed  each  other  and  the  thighs  touched 
the  abdomen  and  that  there  was  no  water'found  in  the   stomach 
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or  thelungs.  On  the  30th  July  the  Sub-Inspector  on  examining 
his  registers  found  that  there  had  been  received  a  report  to  the 
effect  that  one  Kudrat  Khan,  a  jailor  in  the  Mianwali  Jail,  had 
in  April  abducted  the  wife  of  the  son  of  one  Saadat,  a  mirasi 
of  Rajoya.  He  accordingly  -went  to  the  jail,  taking  with  him  the 
kurta  and  the  glass  bangles,  in  the  hope  that  some  one  might  be 
able  to  throw  light   upon  the  affair. 

The  Jailor,  Wali  Ahmad,  to  whom  the  Sub-Inspector  first 
applied  for  assistance,  seems  to  have  suggested  that  the  material 
of  which  the  kurta  was  made  was  similar  to  that  of  which  the 
pagris  or  safas  of  native  infantry  soldiers  are  made,  aud  he 
thi'ew  out  a  bint  that  a  brother  of  Rasul  Khan  had  been  to 
Mianwali  on  a  visit  and  that  the  former  was  a  sepoy  in  a 
regiment.  He  suggested  that  the  articles  might  be  shown  to 
Massammat  Alam  Kbatun,  the  jail  mation.  This  was  done  and 
the  matron  at  once  identified  the  kurta  as  belonging  to  a  young 
woman  of  the  name  of  Mussammat  Gul  Jan  who,  she  said, 
had  been  living  in  the  quarters  of  Said  Rasul  {alias  Rasul  Khan) 
and  was  said  to  be  the  wife  of  the  latter's  brother,  Gul  Hassan, 
a  sepoy  in  a  native  infantry  regiment.  She  said  that  she  had 
no  hesitation  in  identifying  the  kurta  as  it  was  "  sewn  "  in 
her  presence  and  that  in  point  of  fact  she  had  herself  sewn 
a  certain  part  of  it.  The  matron  further  informed  the  police 
that  Said  Rasul  had  three  women  living  with  him  in  May  19C9, 
(1)  Mussammat  Bukhtan,  who  was  said  to  be  his  own  wife;  (2) 
Mussammat  Sharfo  ;  and  (.3)  Mussammat  Gul  Jan,  the  alleged 
deceased  woman.  She  has  in  her  evidence  before  the  Sessions 
Judge  deposed  to  a  similar  effect  and  has  stated  that  Gul  Hassan 
came  to  Mianwali  and  that  on  one  evening  about  7  or  8  p.  m. 
Mussammat  Gul  Jan  informed  her  that  she  (Mussammat  Gul 
Jan)  was  going  away  early  with  Gul  Hassan  and  that  they 
were  going  to  the  hills.  Since  then  she  never  saw  Mussammat 
Gul  Jan  again  ;  but  she  had  no  hesitation  in  identifying  the 
kurta  and  the  bangles  as  those  worn  by  that   woman. 

After  examiuing  the  above  persons  and  certain  others 
(including  one  Muzaffar  Shah,  a  warder,  wi'h  whom  Mussammat 
Gul  Jan  is  alleged  to  have  had  an  intrigue)  the  Sub-Inspector 
found  that  Said  Rasul  had  taken  leave  on  the  10th  July  and 
had  gone  to  his  home  which  was  stated  in  the  "  service  book  " 
to  be  ma  us  a  Nartopa,  in  the  Attock  district.  On  the  3rd 
August  he  arrived  at  the  Hazro  thana  and  from  inquiries  there 
made  he  discovered  that  Said  Rasul  was  in  fact  a  resident  of 
man ta  Rajoya  in   the    Abottabad    district  and   he    accordingly 
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proceeded  to  the  latter  village,  where  he  arrived  on  the  6th 
August.  The  houses  of  Said  Rasul,  his  father  and  bis  cousin 
were  promptly  searched  and  in  the  former  was  fouud  a  trunk 
which  was  locked.  Said  Rasal  said  the  trank  belonged  to  his 
brother,  Gul  Hassan,  and  that  the  latter  had  the  key,  where- 
upon the  trank  was  broken  open  and  found  to  contain  various 
articles  of  jewellery  worn  by  women.  Said  Rasul  was  examined 
by  the  police  but  stated  that  he  knew  nothing  about  any 
woman  of  the  name  of  Mussammat  Gal  Jan  and  that  the 
jewellery  and  the  trunk  belonged  to  his  brother,  Gal  Hassan. 
We  refer  to  this  statement  solely  because  it  is  in  entire  accord- 
ance with  the  statement  he  made  subsequently,  on  the  22nd 
September  1909  to  the  Magistrate,  1st  class. 

Said  Rasal  was  arrested  ztmauza  Rajoya  on  the  6th  August 
and  taken  to  Mianwali  on  the  9th  idem.  On  the  13th  August 
Muhammad  Khald,  who  was  at  the  time  a  warder  in  the 
Multan  Jail,  arrived  at  Mianwali  under  arrest,  and  from  the 
police  papers  it  appears  that  on  the  mornings  of  the  14th 
and  15th  August,  he  (for  some  unknown  reason)  made  two 
more  or  less  identical  and  detailed  statements  to  the  police, 
as  a  result  of  which  further  search  is  said  to  have  been 
made  in  the  well,  leading  to  the  discovery  of  pieces  of  the 
bag  in  which  the  corpse  is  said  to  have  been  enclosed  pre- 
viously to  being  thrown  into  the  well.  On  the  16th  August 
Muhammad  Khalil  made  the  statement  to  Rai  Ganga  Ram, 
which  is  referred  to,  and  treated  by  the  Sessions  Jndge,  as 
a  "  confession."  It  is,  in  point  of  fact,  nothing  of  the  sort, 
as  we  shall  presently  show,  and  there  can  be  no  doubt  that 
it  was  wrongly  admitted  in  evidence  against  the  two  other 
accused.  We  shall  deal  with  this  part  of  the  case  later  on. 
It  is  only  necessary  here  to  remark  that  this  "  confession  "  was 
subsequently  retracted,  and  is  said  to  have  been  made  in  conse- 
quence of  police  malpractices. 

On  the  20th  August,  Gul  Hassan  who  was  with  his  regiment 
at  Kohat  was  then  arrested  by  the  police. 

The  three  accused  were  tried  for  the  offence  of  murdering 
Mussammat  Gul  Jan  and  the  Sessions  Judge  sums  up  the  case 
"against  them  in  the  following  words  : — "  Theevideuce  produced, 
"apart  from  the  confession,  clearly  shows  that  the  body  found 
"  was  that  of  Mussaramat  Gul  Jan,  otherwise  Massammat 
"  Rahmat  Jan  ;  that  she  had  been  living  in  the  jail  quarters 
11  with  Said  Rasul  Ostensibly  as  his  brother's  wife  ;  that  Gul 
"  Hassan    was   in  Mianwali   for   some   days    before    the    night 
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K  of  the  25th  May  aud  that  he  went  away  oo  the  morning 
"  of  the  26th  May,  that  Mussammat  Gnl  Jan  had  had  quarrels 
"  with  Said  Rasul  and  Gui  Hassan,  and  that  she  disappeared 
"  on  the  night  of  the  25th  May.  Taking  this  into  considera- 
"  tion,  and  also  taking  into  consideration  the  confession  made 
"  by  Muhammad  Khalil,  the  recovery  of  the  pieces  of  sacking 
"  from  the  well  on  the  15th  August,  and  the  jewellery  at 
"  Rajoya  on  the  4th  August,  including  the  broken  nose  orna- 
H  ment  and  the  necklet  with  the  broken  string,  E  find  the 
44  corroborative  evidence  is  so  overwhelming  that  there  can  be 
"  no  doubt  bat  that  the  confession  made  by  Muhammad  Khali! 
"  is  substantially  correct.  The  assessors  carefully  considered 
"  the  case  and  arrived  at  the  same  opinion." 

We  might  here  add  that  Mussammat  Gul  Jan,  alias  Rahniat 
Jan,  is  said  to  have  been  originally  married  to  one  Fatteh  Khsn, 
of  Nawanshahr,  and  to  have  been  abdncted  from  him  some 
four  or  five  years  before  the  alleged  murder.  Fatteh  Khan  has 
been  examined  and  he  purports  to  identify  a  certain  nose  orna- 
ment and  some  clothes  as  the  property  of  his  wife.  He  admits  that 
"  other  people  have  clothes  like  this "  and  he  says  that  one 
isur  Ahmad  made  the  nose  ornameLt,  Nur  Ahmad  (P.  W.  9) 
deposes  that  he  made  the  gold  part  of  the  nose  ornament  for 
Fatteh  Khan  some  five  or  six  years  ago,  but  adds  that  other  gold- 
smiths make  similar  nose  ornaments.  In  view  of  this  evidence 
it  is  hardly  fair  to  the  accused  to  say  that  the  cloth  and 
the  nose-ring  were  identified  by  Fatteh  Khan  and  Nur 
Ahmad.  In  a  sense  they  were,  but  the  so-called  identification 
of  articles  very  like  those  generally  worn  by  women 
cannot  be  regarded  as  entitled  to  much  value.  On  the  other 
hand  Mussammat  Alam  Khatun  (P.  W.  14),  the  jail  matron, 
appears  to  have  no  doubt  as  to  the  jewellery  produced  being  the 
property  of  Mussammat  Gul  Jan,  and  there  seems  to  be 
no  reason  to  discredit  her  evidence.  She  would  appear  to  be 
an  impartial  disinterested  person  who  had  ample  apportunity  of 
becoming  familiar  with  Mussammat  Gul  Jan  and  the  latter 's 
clothes  and  ornanments.  Nor  do  we  see  any  reason  for  not 
accepting  her  evidence  to  the  effect  that  on  the  day  previous  to 
her  disappearance  from  Mianwali,  Mussammat  Gul  Jan  bad  told 
her  that  she  was  going  away  early  the  next  day  with  Gul  Hassan 
to  the  hills.  In  view  of  this  evidence  and  of  Mussammat 
Alam  Khatun's  very  positive  statement  that  the  kurta  found 
on  the  body  of  the  corpse,  we  must  conclude  that  the  body  was 
that  of  the  young  woman  who  was  known  to  the  jail  people  as 
Mussammat  Gul   Jan  and   wa9   at  the  time  living   with    Gul 
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Hassan  in  the  jail  quarters  adjoining  those  occupied  by  Said 
Rasul.  That  this  young  woman  was  foully  murdered  and  that 
her  corpse  was  thereafter  thrown  down  the  well,  are  facts,  in  our 
opinion,  well  substantiated.  But  there  comes  the  next,  and  most 
important  question,  who  committed  this  murder  ? 

The  learned  Sessions  Judge  in  arriving  at  the  conclusion 
that  it  was  committed  by  Said  Rasul  and  Gul  Hassan  with  the 
connivance  of  Muhammad  Khalil,  has  relied  very  largely  upon 
the  so-called  "  confession  "  made  by  the  last-mentioned  person 
before  Rai  Ganga  Ram,  though  the  other  facts  proved  in  the 
case  lend,  in  his  opinion,  corroboration  to  the  statements 
made  by  Muhammad  Khalil.  Before  proceeding  we  might 
here  observe  that  it  is  only  in  this  "  confession  "  that  any 
motive  is  alleged  for  the  crime,  and  that  if  this  confession  is 
ruled  out  of  Court  (as  in  our  opinion  it  must  be),  there  would 
seem  to  be  no  very  stiong  leason  for  Said  Rasul  and  Gol  Bassan 
putting  the  unfortunate  young  woman  to  death.  Even  in  the  "con- 
fession "  the  motive  assigned  is  a  very  weak  one,  the  suggestion 
being  that  Mussammat  Gul  Jan  had  insisted  on  going  back 
with  Gul  Hassan  whereas  the  latter  was  not  in  a  position  to 
provide  accommodation  for  her  atKohat  where  his  regiment  was 
quartered.  Gul  Hassan  had  abducted  the  woman  and  was 
apparently  fond  of  her,  for  it  was  on  her  account  that 
he  seems  to  have  paid  the  visit  to  Mianwali  in  May  3909,  and 
deceased  was,  it  seems,  a  young  and  attractive  woman.  She 
had  not  been  able  to  get  on  very  well  with  Said  Rasul  and 
Mussammat  Bukhtan,  but  it  is  not  very  easy  for  us  to  appreciate 
this  motive  on  the  part  of  Said  Rasul  and  Gul  Hassan  for  sud- 
denly resolving  to  put  her  to  death.  If  we  eliminate  Muhammad 
Khalil's  "  confessions,"  there  is  little  on  the  record  to  support 
the  prosecution  theory  that  the  unhappy  woman  had  proved 
herself  to  be  a  nuisance  and  that  accordingly  these  two  Pathaus, 
with  their  peculiar  views  on  the  subject  of  the  value  of  a 
woman's  life,  had  decided  to  kill  her.  This  brings  us  to  a  con- 
sideration of  Muhammad  Khalil's  so-called  confession  made 
before  Rai  Ganga  Ram  on  the  16th  August. 

We  are  entirely  unable  to  accept  this  as  a  "  confession  " 
within  the  meaning  aud  for  the  purposes  of  section  30  of  the 
Indian  Evidence  Act.  With  its  legal  aspect  we  shall  deal 
presently,  but  before  doing  so,  wo  must,  in  the  first  instance 
remark  that  it  is  a  curious  fact  that  on  the  6th  August 
(i.e.,  some  6  or  7  days  before  Muhammad  Khalil  was  arrested 
and  at   a   time   when  apparently  nothing    defiuite  was    known 
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as  to  the  details  of  the  crime),  an     entry  in   the  police  zimnies, 
made  at  Rajoya,    discloses    the    fact   that  "  a   respectable  man 
"  who  does  not  wish  to  disclose  his  name  "  came  forward  and  told 
the  police  practically  everything  that    was    subsequently    stated 
by    Muhammad    Khalil   in    his  "confession."     Full   details   of 
the  crime   were   giveD,  though  obviously  those  details  (upon  the 
prosecution  theory)  could  be   known  to  only  three   persons,  Said 
Rasul    (who   was    then  under   arrest   and  was   stoutly    denying 
all  knowledge  of  the  murder),    Gul   Hassan  (who  was   at  Kohat) 
and  Muhammad  Khalil  (who  was  at  Multau).     This  respectable 
person    even    went     so   far   as   to  point   out    that     the     body 
before  it   was  thrown  into  the  well,  had  been   put  in  "  a   sack" 
— a     fact    which    should  have    led    the    police    to    search    the 
well    for     the   sacking   before   Muhammad   Khalil's  statement 
to    the   same     effect,    ten  days   later,   suddenly    inspired    them 
with  that  idea.     Now,    how^carae  this  respectable   man   to  know 
all  these  details   on   the    6th    August  r     It  is    quite   clear   that 
Said    Rasul    had    not   made     mention   of    the   murder,    and   be 
was  the  only    one  of   the  three   accused  present   at  the    time   at 
Rajoya.     Then    again  what  necessity  was   there    for    the   police 
to  get  Muhammad    Khalil  to   twice   repeat   his  "  confession  "  to 
them  on    the    34th    and    loth     August   respectively  befoic   they 
took     him     before    the  Magistrate   on  the  16th  August  P     These 
are  facts  which  per  se  must  make  us  pause  before  we  can  accept 
without  reservation  the    so-called  confession    made   by   Muham- 
mad  Khalil    on  the  16th  August,  a  confession  which  (apart  from 
other     objections)      is      of     but    little      value    in    face   of   the 
fact    that    it    was    afteiwardB  retracted  in   the    Sessions    Court. 
Before     proceeding     we     must   refer     to    one    other    incident. 
The   learned   Government     Advocate,    quite   rightly,    laid    some 
stress    on    the   evidence     of   one  JBhagwan     Das,     a     sunar  of 
Rajoya    (P.    W.    7).     Standing     by     itself    the    evidence    given 
by    this   witness  dees  certainly  lend  strength  to  the   prosecution 
theory,    for    Bhagwan    Das    deposes   that   the    day    before    the 
accused    Said  Rasul  was  ai  rested,  the  latter  (who    was    illiterate) 
brought  him   a  letter  and    asked   him   to   read  it.     The   witness 
says  that   this  letter  was  to  the  effect  that   the    body    had    been 
found,  and  that   the    accused  had  better   take   measares    for    his 
safety,  and  he   adds   that    the  accused   thereupon   snatched    the 
letter   away  and    went  off   with  it.     On  reference    to     the   police' 
riles  we  find  that   ou  the  7th  of  August  this  witn  ess  informed  the 
police   that   the   accused  had  brought   him   a    bearing   letter  to 
the  above  effect.     The  learued    Government    Advocate    who   bad 
not  all  the  facts  before  him,    suggested   to    us   that   this    letter 
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must  have  been  written  by   either   Gal  Hassan    or    Muhammad 
Khalil,    and   obviously   that  would     be   the  inference.     But   a 
scrutiny  of   the   police    file    discloses    the   very   important   fact 
that  this  letter  was   actually   written   by   one    Muhammad,  son 
of  Hayat,  and  that  the  latter  wrote   it   because    he   had   heard 
from  the  jailor  and  others  at  Mianwali  tbat  the   body  found    in 
the  well  was  that  of  Rasul   Khan's  (alias  Said    Rasul's)   sister- 
in-law.      It    is  we   think,    a   matter   for    regret   that  a    piece 
of  evidence  which  prim d  facie  appears    to   tell   strongly    against 
the  accused,  but  wlaich  in  reality  only  shows  that  from  the  outset 
of  the  case   the    Mianwali    jail  authorities   had  made  up   their 
minds   that  the  corpse   was   that   of  Mcssammat   Gul   Jan  and 
that  Said  Rasul  had  had  a  hand  in  gettirigridof  her,  was  allowed 
lo  stand  as  it  does   on  the  file   of   the   Sessions   Judge   without 
any  explanation.     As  matters  stand  ,  the  deposition  of  Bhagwan 
Das  must  necessarily  have  carried  weight  with  the  assessors  who 
heard  it   given    in   open   Court,   and   who   had   not   the    police 
papers  before  them.     That  this   must     have   been  so  is   evident 
from  the  fact  that   the   learned   Government  Advocate    himself 
laid   no  little   stress  on  this  seemingly  very   incriminating   letter 
and  suggested  with  the  most  perfect  bond  fides  that  it  was  sent  as  a 
warning  to  Said  Rasul  byeither  Gul  Hassan  or  Muhammad  Khalil, 
And  yet  wo  find  tbat  it   emanated    from  neither   of   the   latter, 
and  that,  it  was   written   merely   in  consequence   of  the   gossip 
that  was  going  on  in  the  jail  after  the  body  had  been  found.  In  our 
opinion  it  would  have  been  more  fair  to  tho  accused  if  the  prosecu- 
tion had  produced  this  man,  Muhammad,  and  had  allowed  him  to 
give  his  explanation  of  the  letter  which  the  witness  Bhagwan  Das 
refers  to.  Had  this  explanation  been  given,  there  can  belittle  doubt 
that  the  ircident deposed  to   by    the  witness  would    have   been 
regarded  as  of  no  weight. 

To  tarn  now  to  the  so-called  "  confessions  "  made  by  Mu- 
hammad Khalil  on  the  16th  August  and  the  22nd  September 
1909.  Section  30  of  tie  Indian  Evidence  Act,  1872,  provides 
that  "  when  more  persons  than  one  are  being  tried  jointly  for 
"  the  same  offence  and  a  confession  made  by  one  of  such  persons 
"  affecting  himself  and  some  other  of  such  persons  is  proved, 
'  the  Court  may  take  into  consideration  such  confession 
as  against  such  other  person  as  well  as  against  the  person 
"  who  makes  such  confession."  "  Offence,"  as  used  in 
this  section,  includes  the  abetment  of,  or  attempt  to  commit, 
tho  offence  (explanation).  But  it  is  settled  law  that  a  confession, 
in   order  to  be  admissible  under  this  section,  must  implicate  the 
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confessing  prisoner  substantially  to  the  same  extent  as  it  im- 
plicates the  person  against  whom  it  is  to  be  used.  Since  the 
amendment  of  the  section,  it  may  well  be  that  a  confession 
which  inculpates  its  author  merely  of  abetment,  may  neverthe- 
less be  used  as  a  confession  against  the  other  co-accused  who 
is  therein  charged  with  being  the  principal  offender.  But  in 
the  present  instance  Muhammad  Khalil  has  throughout  main- 
tained that  he  was  forced,  by  threats  of  death,  to  remain  an 
impassive  agent  in  the  crime.  On  the  16th  August  ho  stated 
as  follo"ws  : — "  Said  Kasul  awoke  me  from  sleep  and  asked 
"  me  if  I  would  go  by  their  word  or  by  Mussammat  Rahmat's.  T 
"  said,  I  will  do  neither  and  exhorted  Gul  Hassan  and  Said 
"  Rasul  not  to  murder  Mussammat  Rahmat  but  let  her  off.    They 

"  replied    they    would    never    let    her  off Said 

"  Rasul  and  Gul  Hassan  asked  me  to  sit  at  the  door  and  warn 
"  them  of  the  approach  of  any  body,  otherwise  they  held  out  a 
"  threat  to  murder  me.  I  sat  at  the  door  out  of  fear  .  . 
"  I  stuck  to  my  post.  They  returned  at  about  1  a.  m.  and 
"  told  me  that  they  had  put  some  bricks  in  the  sack  and 
"  thrown  the  sack  iu  a  well.  They  told  me  not  to  divulge 
''  the  secret ;  if  it  were  done,  I  too  would  be  murdered." 
Again  on  the  22nd  September  ho  stated  that  the  woman 
was  murdered  by  Gul  Hassan  and  Said  Rasul  and  thrown  into 
the  well,  and  he  added,  "  they  threatened  to  kill  me,  and 
"so  I  kept  silent  for  fear  of  my  life."  He  further  oxplained 
on  this  occasion,  that  the  two  other  accused  "  seated  "  him  out- 
side the  door,  saying  "  if  anyone  comes,  inform  us,  otherwise 
"  keep  quiet.  After  this  Gul  Hassan  and  Said  Rasul  strangled 
"  her,  I  heard  her  cries  and  became  afraid  of  my  life  and  kept 
"  quiet.'1  We  do  not  lay  any  stress  on  the  fact  thac  on  the  22nd 
September  the  confessing  accused  informed  the  Magistrate  that 
he  had  been  offered  a  pardon  by  the  Superintendent  of  Police. 
The  Magistrate  disillusioned  him  on  this  point  before  he  made 
his  statement.  But  we  cannot  possibly  accept  the  statements 
made  by  Muhammad  Khalil  as  a  "confession"  within  the 
meaning  and  for  the  purposes  of  section  30  of  the  Evidence 
Act.  He  does  not  even  admit  that  he  abetted  the  murder.  His 
allogation  is  that  he  was  forced  by  threats  of  death  to  sit 
outside  the  door  and  that  ho  acted  in  this  impassive  manner 
because  he  was  in  fear  of  his  own  life.  This  is  not  a 
confession  of  guilt  in  any  sense  of  the  term.  We  must 
accordingly  eliminate  from  our  consideration  the  statements 
made  by  Muhammad  Khalil  on  the   16th   and   22nd   September, 
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and   we  have  the  less  hesitation  in  doing  so  in  view   of  the   other 
facts  to  which  we  have  already  referred. 

There  is  then  no  direct  evidence  against  the  accused  persons 
of  either  (1),  any  immediate  motive  for  the  crime,  or  (2)  their 
participation  in  its  commission. 

Th  e  case   against  the  accused  persons  thus   rests   on   purely 
circumstantial    evidence.     We    must,    on   the    evidence,  accept 
as  proved  facts  (1)     that    Mussammat   Gul  Jan  was   seen   alive 
on  the  25th  May,  and  that  on  this  date  she  informed  Mussammat 
Alam    Khatun    that  she  was  going  off  early    next   day  with  Gul 
Hassan  ;  (2)     Gul  Hassan  went  off  on  the    morning  of   the   26th 
May  ;    (3)      that    Gul    Hassan   was    living     at    the     time   with 
Mussammat  Gul  Jan  in  quartern   adjoining      those   occupied    hy 
Said    Rasul ;  (4)    that    Mussammat  Gnl   Jan    disappeared   after 
the    25th      May    and     was    never    heard     of    until    her    body 
was      taken     out       of     the      well     on     the     26th  July  ;    (5) 
that      the     unhappy     woman     was      unquestionably     murdered 
somewhere     about     this   time   and    her   body   thrown   into   the 
well  ;   and  (6)    that     Said    Rasul,   when     arrested    on   the   6th 
August  at,  Rajoya,  had  in  his  possession  a  trunk  which  contained 
jewellery  (including  the  necklet  with  the  broken  thread,  and  the 
broken    nose-ring)  which   has  been  identified  as  belonging  to  the 
deceased  woman.      J  here  is  further,  the  very   significant  fact  that 
though  Mussammat  Gul  Jan  undoubtedly    disappeared    on   the 
night  of  the  2£th  26th  May,  no  report  of  her   disappearance   was 
made  by  either    Gul  Hassan  or  Said  Rasul  to  the  police  and  that 
neither  of  them  mentioned  this  fact  to  any  one.  The  question  before 
us  is,  whether  upon  these  facts  the  three  accused  persons  can  be 
held   guilty    of   her   mnrder  ?   As    regards  Muhammad    Khalil, 
we  have    no  doubt  at  all.     He  was  in  no   way   concerned  with, 
or  interested  in,  the  crime  and  there  is,  a*  the   learned    Govern- 
ment   Advocate    admits,    nothing   against     him    but   his    own 
statements.     We  have    some   reason   to  doubt   the  genuineness 
of  those  statements,  but  even  if  we  accept   them    as  they   stand, 
they  merely  go  to  show  that  Muhammad  Khalil  was   compelled 
by   fear   of  death  to  take  the  very  minor  part  that  he  is   said    to 
have  taken.     According   to   his    own   statement,    he  protested 
against  the  crime  and  the  only  thing  that  could  be  alleged  against 
him  (so    far    as    his   statements   go)  is   tbat   he   did    nothing 
to  prevent  a  murder.     We  are   by  no   means  satisfied   that    his 
statements,    which  were  subsequently  retracted,    correctly    repre- 
sent the  facts,  but  even  if  we  take  them  as  true,    he   cannot  be 
h-eld  guilty  of  the  murder  of  Mussammat  Gul  Jan,   or   indeed  of 
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its   abetment.      Cowardice    is  not  a  criminal    offence,     and  prac- 
tically  it  is  to  this  alone  that  Muhammad  Khalil  pleads  guilty 
when  he  says  that  after  vainly  trying   to  dissuade  the    two  other 
accused  persons   from   committing   murder,   he    sat    outside  the 
door  in  fear  of  his  life.  We  must  therefore  accept  his  appeal  and  set 
aside  the  sentence  passed  npon  him.    But  as  against  Gul  Hassan 
and  Said  Rasul,  the  case  is.  in  our   opinion,    clear.     Mussammat 
Gul   Jan  was  unqestionably  in  their   company  on  the  25th    May 
and  was   to    have    left    Mianwali  with  Gul   Hassan  on    the  26th 
May.     She  was  never  again  seen  at    the  Jail   and   Gul    Hassan 
arrived    at    Kohat,   admittedly   without   the    woman,     on     the 
27th  May.     And  on  the  8th  August    a  trnnk  containing  jewellery 
which  has  been  satisfactorily  proved  to  have  been    the   property 
of  Mnssammat    Gul   Jan,   and    to     have  been   worn    by    her   at 
Mianwali,    is    found   in  a  trunk  in  the    house  of   Said    Rasul   at 
mc^uza  Rajoya.     The  accused  have  given  obviously  false  explana- 
tions to  account  for  their  possession  of  this   jewellery,   and   what 
is   even     more     significant,    neither      brother     gave     any      in- 
formation   to  the  police  regarding   the   mysterious  disappearance 
of  Mussammat  Gul   Jan    on  the  night    of    the    25tb-26th    May. 
The   suggestion  that     she    may   have   been   murdered  by   some 
lover  who  was  averse  to    her  going  back  with    Gul  Hassan   is 
fanciful   and  in     view  of   the  fact   that   all  her  jewellery   was 
found   in   the  possession   of  Said    Rasul— and    especially   with 
reference  to  the  necklet  with  the  broken  thread,  very  improbable. 
If  the  woman    was  intending    to  elope   with    a  lover,    she  would 
hardly  have    abandoned  her  ornaments  or  gone  out   of   her   way 
to  forcibly   break   off  her   necklet  and  her  nose-ring. 

We  have  given    the  case     our   most  careful   consideration 
and  we  regret  to  say  that  we   must   hold   that  there   can  be   no 
doubt   that  the  unhappy  woman   was    foully   murdered   on    the 
night   of   the   25th-26th  May,  and  that  her   murderers    were  the 
two  brothers,  Gul  Hassan  and  Said   Rasul.     What   their  object 
or  motive  may  have  been  is  not  altogether  clear,   but  there    can 
be   little,   if   any  doubt,  that  the  woman  had    become  a  nuisance 
to   the  brothers,    and    it  is    unfortunately   not  unknown    to  the 
Courts  that   Pathans  bold  life,  and  especially   a   woman's   life 
rather  cheap.     But  be  their  motive  what  it  may,  we  are  satisfied 
that   Gal   Hassan   and    Said  Rasul  have  been  rightly  convicted 
of  the  murder  of  Mussammat  Gul  Jan,  and  we  accordingly  reject 
their  appeals  and  confirm  the  sentences   of  death   passed  upon 
them.     The  murder    was    cold-blooded    and    cowardly,   and   no 
sentence  other  than  that  of  death  would  be  appropriate. 
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No.  25. 

Before  Hon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge. 
THE  CROWN-COMPLAINANT, 
Versus 
ABDUL  GHANI— ACCUSED. 
Criminal  Revision  No.  79  of  1910. 
Criminal  Procedure   Code,    Act     V    of    1898,     section  2W -Prosecution 
instituted  by   District   Judge    on    the   report   of  process-server-Acquittal  of 
accuseds— Liability  of  process-server  to  pay  compensation. 

Held  following  Bharut  Chander  Nath  v.  Jabed  Ali  Biswas  Q)  and  In,  the 
matter  of  the  petition  of  Ram  Padarath  <*)  that  a  process.3erver,  on  who86 
report  that  the  accused  had  obstructed  him  while  executing  a 
warrant  for  custody  of  a  wife,  the  District  Judge  instituted  criminal 
proceedings  against  the  accused,  is  not  a  person  upon  whose  complaint 
or  information  the  accusation  was  made  and  is  not  liable  to  pay  compensation 
underaction  250  of  the  Code  of  Criminal  Procedure. 

Case  reported  by   B.   A.  Rose,  Esquire,    Sessions    Judge,   Ambala 
Division,  with  his    No.  92-P-of  10th  January  1910. 
The  facts  of  this  case  are  as  follows  :— 

Abdul  Ghani,  process-server,  made   a   report  to  the    effect 
that  on  15th   April  1905  he  received  a    warrant   for  the   arrest 
of   Mussammat   Bhani,    daughter  of   Kanhya,  resident  of  mauza 
Khatauli,  against  whom  a  decree  for  custody  had  been  obtained 
by  one  Fateh  Singh  ;  that  he  accompanied  by   the   decree-holder 
reached  inauza   Khatauli  ;  that   Mussammat  Bhani    was    found 
sitting   in    front    of    her    house;     that   she    at    first   resisted 
the  arrost   but  afterwards    accompanied   him   with    the  decree- 
holder  ;  that    when  they  had  gone  a  distance  of  some  300   paces 
Mussammat     Ganeshi    and    Nando     arrived,   caught     hold   of 
Massammat    Bhani's    arm     and    cried    oat   that    Mussammat 
Bhani    was    being    taken  away  by    the      process-server;  that 
thereupon  seven  accused  arrive  1  out   of  which   the  complainant 
identified    Kapur    Singh   and   Mutsaddi  ;    that    Kapur    Singh 
wanted  to  see  the  warrant  and   on   the   same   being   shown   to 
him,  he  snatched  away  the  warrant  and  tore  it   into   pieces    and 
then  took  away  Massammat  Bhani  by    force  ;  that   none   of   the 
villagers   would  give    evidence   for  him    and   consequently  he 
got  his  report  attested  by  two  passers  by   but  he   does   not 
recognise  them  either. 

One  of  the  wituesses  to  tho  report  who   was  traced  denied 
any  knowledge  of  tho    occurrence  or   signing    the  report.     The 
other   attesting    witness   could  not  be  traced.     Pannu,  a     third 
"(»)  (1892)  I.  L.  B.  20  Gal.  481.  (*)  (1904)  I.  L.  B.  20  All.  183. 
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witness  to  the  report,  also  pleaded  ignorance  about  the  occurrence 

and  denied  affixiDg  his  thumb  impression  to  it. 

The  accused  were  acquitted  by  M.  Sahib  Dad  Khan, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the 
Ambala    District,    but    the    complainant   Abdul    Gbani     was 

directed,  by  order,  dated  5th  July  1909,  nnder  section  250  of  the 

Criminal  Procedure  Code,  to  pay  Rs.  5  to  each  of   the  9  accused 

as  compensation,  i.e.,  Rs.  45  in  all. 

The  proceedings  are  forwarded  for  revision  on   the  folloiving 

grounds  :  - 

The  proceedings  are  forwarded  for  revision  of  the  order 
awaroing  compensation  to  the  accased  on  the  authority  of 
In  the  matter  of  the  petition  of  Earn  Padara'h  (})  and  Bharut 
Chander  Nath  v.  Jobed  Ali  Biswas  (•).  A  peon  who  makes  a 
report  of  resistance  to  attachment  is  not  a  complainant  and 
cannot  be  made  to  pay  compensation  to  an  accused. 

On  the  merits  I  express  no  opinion  as  the  whole  of 
this  series  of  charges  and  countercharges  is  before  me  in  other 
proceedings. 

The  compensation  has  not  been  realized. 

The  order  of  the  learned  Judge  was  as  follows  :— 

Sir  Arthur  Reid,  C.  J. — Bharut  Chander  Nuth  v.  Jaled  Ali  \Qth  ju\y  1910 
Biswas  (°)  and  In  the  matter  of  the  petition  of  Bam  Padarath  (}) 
are  directly  in  point  and  are  authority  for  holding  that  the 
process-server,  on  whose  report,  that  the  accused  had  obstructed 
him  while  executing  a  warrant  in  execution  of  a  decree  for 
custody  of  a  wife  and  had  removed  the  woman  from  his  custody, 
the  District  Judge  instituted  criminal  proceedings  against 
the  accused  ia  not  a  person  upon  whose  complaint  or  informa- 
tion the  accusation  was  made  and  is  not  liable  to  pay  compensa- 
tion under  section  250  of  the  Code  of  Criminal  Procedure. 
The  correctness  of  the  rulings  is  pessibly  open  to  doubt,  but 
they  were  delivered  by  Judges  of  great  experience  and  legal 
attainments  and  I  am  not  prepared  to  differ  from  them. 

I  set    aside    the    order    for  compensation.     The     learced 
Sessions    Judge    has     recorded    in    his    referring   order  that 
compensation  has  not  been   realized.     An   order   for   refund   is 
consequently  unnecessary. 

Revision  accepted. 


0)  (1904)  /.  L.  R.  26  All.  183.         (2)  (1892)  I,  L.  R.  20  Cal.  481. 
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No.  26. 

Before  Ron.  Mr.  Justice  Chevis, 
THE  CROWN 

Versus 

HARI  SINGH,  SALEKH  CHAKD,  ABDUL  BAS1T  AND 
IAJAZ  HUSSAIN,— ACCUSED. 

Criminal  Revision  No.  1463  of  1909. 

The  Indian  Railway  Act,  IK  of  1890,  sections  102,  108,  109  (2)  and  120 
(c) — forcible  ejection  of  passenger . 

N.  D.  holding  a  3rd  class  ticket  was  travelling  in  an  intermediate 
carriage.  At  Ambala  the  accused  three  Railway  officials  not  then  on  duty 
and  a  Railway  Police  constable,  attempted  to  seat  some  passengers  in  the 
compartment  in  which  N.  D.  was  travelling.  N.  D.  remonstrated  alleging 
that  the  compartment  was  already  over-crowded.  N.  D.  either  got  out 
or  was  dragged  out  and  a  scuffle  ea  sued  between  him  and  accused.  On 
complaint  the  Magistrate  convicted  accused  of  an  assault,  finding  at  the 
same  time  that  the  compartment  had  not  at  the  time  [_its  full  complement  of 
authorized  passengers. 

Held  by  the  Chief  Court  on  the  case  being  reported  to  it  under  section 
438,  Criminal  Procedure  Code,  that  N.  D.  had  committed  offences  under 
sections  109  (2)  and  120  (c)  of  tho  Railway  Act  and  was  liable 
to  removal  by  any  Railway  servant  an!  that  accused  were  entitled  to  an 
acquittal. 

Held  also  that  the  word  passenger  in  the  Railway  Act  includes  a  ticket- 
holder  even  before  he  has  boarded  the  train. 

Case  reported  by  E.  A.  Rose,  Esquire,  Sessions  Judge,  Ambala 
Division,  with  his  No.  2527  G-  of  1st  December  1909. 

Broadway,  Assistant  Legal  Remembrancer,  for  Crown. 
Tek  Chand,  for  accused. 

The  facts  of  this  case  are  as  follows  :  — 

One  Narain  Das,  formerly  an  Assistant  Station  Master  at 
Mnzaffarnagar,  was  travelling  by  the  Hardawar  Passenger 
Train  on  9th  April  1909.  The  train  reached  Ambala  Station 
at  about  7  a.m.  The  accused  (1  to  3  ticket  collectors  on 
the  North-Western  Railway  not  on  duty  and  No.  4  belonging 
to  the  Railway  Police)  attempted  to  seat  some  passengers 
in  the  intermediate  class  compartment  in  which  Narain  Dass, 
complainant,  was  travelling.  The  complainant  remonstrated 
that  the  carriage  was  already  overcrowded  and  obstructed 
the  entry  of  other  passengers.  The  accused  on  the  other  hand 
urged  that  there  was  sufficient  room  in  the  compartment 
and  that   the  complainant   had   no   right  to  resist  them.     On 
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this  an  altercation  took  place.  The  complainant  charged  the 
accused  with  using  force  and  assaulting  him,  while  the 
accused  asserted  that  the  complainant  was  the  aggressor.  The 
complainant  also  asseited  loss  of  20  sovereigns,  3  currency 
notes  of  Rs,  20  each  and  5  or  6  rupees.  The  evidence  also 
shows  that  the  complainant  was  in  possession  of  only  a  3rd 
class  ticket  though  he  was  seated  in  an  intermediate  class  com- 
partment, the  entry  into  which  by  other  passengers  holding  len- 
tei mediate  class  ticket  he  resisted. 

The  accused,  on  ccuviction  by  Lala  Basbanibar  Dayal, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class,  in 
the  Ambala  District,  was  sentenced  by  order  dated  6th 
August  1909  under  section  352  of  the  Indian  Penal  Code,  to  a 
fine  of  Rs.  10  each. 

The  proceedings  are  fot  warded  for  revision  of  the  following 
grounds  : — 

This  is  a  test  case  and  must  clearly  be  sabmitted  to  the 
Chief  Court  for  a  ruling  on  the  points  raised  in  the  learned 
Assistant  Legal  Remembrancer's  petition  for  revision. 

The  convictions  appear  to  me  untenable.  Complainant  had 
only  a  3rd  class  ticket  and  even  if  the  intermediate  compartment 
had  been  already  full  he  at  least  had  no  right  to  be  in  it 
or  to  prevent  passengers  with  intermediate  tickets  from  being 
put  into  it. 

On  the  facts  as  found  by  the  Magistrate  I  think  petitioners 
committed  no  offence.  The  complainant  might  not  be 
guilty  of  an  assault  on  a  Railway  official  in  the  execution 
of  his  duty  if  the  said  official  were  off  duty  at  the  time,  but 
I  can  not  think  the  mere  fact  that  the  petitioners  were  off  du<y 
justified  complainant  in  resisting  their  attempt  to  put  into  the 
carriage  other  passengers  for  whom  there  was  room  and  who 
held  tickets. 

The  case  is  an  important  one  from  the  point  of  v'ew 
of  the  Railway  Administration  and  if  the  convictions  are 
upheld  the  Railway  Act  may  have  to  be  amended.  It 
would  be  intolerable  if  passengers  could  forcibly  resist  the 
entry  into  a  partially  empty  carriage  of  passengers  at  least 
equally  entitled  to  travel  in  it. 

The  fines  are  faid  to  have  been  paid.  The  Magistrate  has 
been  directed  to  suspend  payment  of  the  Rs.  25  compensation  to 
complainant  pending  order  of  the  Chief  Court. 
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The  order  of  the  learned  Judge  was  as  follows  : — 
lith  May  1910.  Chevis,  J.— The   complainant  in  this  case  was  travelling  in 

an  intermediate  compartment.  When  at  Ambala  Cantonment 
Station  the  ticket  collectors  wanted  to  put  some  moie  people 
into  the  carriage,  complainant  objected,  and  tried  to  prevent 
more  passengers  from  entering.  What  followed  is  not  so 
clear  as  it  might  be.  Either  complainant  got  out  or  was 
forcibly  dragged  ont  and  a  scuffle  took  place  between  him  and 
the  ticket  collectors,  and  complainant  was  banded  over  to 
the  police.  The  Magistrate  having  convicted  three  ticket 
collectors  aid  two  coistables  of  an  assault  and  inflicted  a 
sentence  of  fine,  this  application  for  revision  has  been 
made. 

The  Magistrate  finds  on  the  evidence  that  the  carriage  had 
not  got  its  full  authorzed  number  of  passengers.  He  al?o  6nds 
so  I  understand — that  complainant  rceisted  the  entry  of  more 
passengers.  He  say?,  the  complainant  no  doubt  objected  to  the 
"coming  in  of  more  passengers  and  probably  he  also  stood 
"  against  the  door."  Then  in  my  opinion  he  committed 
an  offence  falling  under  section  109  (2)  aid  also  under 
section  120  (c)  of  the  Railway  Act,  and  was  liable  to  removal 
not  only  from  the  carriage  but  also  from  the  Railway  by 
any  Railway  servant.  To  keep  persons  who  had  paid  for  their 
tickets  and  wanted  to  enter  the  cariiage  waiting  on  the 
platfo-m  was  clearly  interfering  with  their  comfort,  and  I 
certainly  think,  having  regard  to  the  way  in  which  the 
term  "  passenger "  is  used  in  various  sections  of  the  Act 
(eg.  sections  102,  109  and  108)  that  a  person  who  is  a 
ticket  holder  is  regarded  as  a  "  passenger  "  even  before 
he  has  actually  boarded  the  train.  At  d  such  turbuleut 
conduct  was  also  inteifering  with  the  comfort  of  peaceable 
rassengers  already  seated  in  the  carriage.  So  it  follows  that 
if  the  complainant  was  forcibly  ejected  from  the  carriage,  the 
Railway  servants  were  within  their  rights.  It  is  of  course, 
obvious  that  in  any  such  case  the  removal  of  the  offender  must 
not  be  caused  by  any  more  force  than  is  actually  necessary 
In  the  present  case  I  am  rot  at  all  prepared  to  hold  that 
any  unnecessary  foroo  or  violence  was  used.  The  evidence  on 
both  sides  is  not  above  suspicion  of  bias,  but  what  appears 
clear  is  that  no  one  suffered  any  hurt  and  I  think  that  nothing 
more  than  a  mere  scuffle  occurred.  Bearing  in  mind  that 
complainants  own  conduct  in  forcibly  resisting  the  entry 
of  toore  passengers  was  the  beginning  of  the  trouble,  I 
do  not    see  how  on  the  evidence  it  can  reasonably    be  held 
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to  be  proved  that  the  petitioners  were  the  aggressors  or  that 
they  used  unnecessary  violence,  and  so  I  am  of  opinion  that  the 
conviction  cannot  stand. 

In  conclusion  I  note  that  the  facts  that  the  complainant 
was  formerly  an  Assistant  Station  Master  and  tliat  on  this 
occasion  he  was  travelling  in  an  intermediate  carriage  with 
a  third  class  ticket,  and  that  he  has  embroidered  his  com- 
plaint with  a  story  of  robbery,  which  appears  to  be  utterly  false, 
are  not  at  all  creditable  to  him. 

The  conviction  and  sentence  are  set  aside  and  the   fines   will 
be  refunded. 


Full  Bench. 

No.  27. 

Before   Hon.  Sir   Arthur  Reid,  Kt..  Chief  Judge,  Hon.  Mr, 

Justice    Rattigan,and  Hon.  Mr.  Jutice  Chevis. 

RE  IN  THE  MATTER  OF  A  PLEADER. 

Civil  Reference  No.  10  of  1910. 

Legal  Practitioners  Act,  XVIII  of  1879,  section  13  (c)  and  (d)—/ee  paid 
or  payable— procuring  employment — deception—gratification. 

Where  the  facts  found  were  that  during  the  absence  from  the  station 
of  A,  A.  an  advocate,  his  clerk  F.  C.  took  a  litigant  J.  S.  who  wished  to 
file  a  sait  and  had  come  to  retain  R.  C,  to  A,  a  Pleader,  and  told  J.  S.  that 
A,  was  competent  and  would  conduct  the  case  well,  that  J.  S.  paid,  A  60 
as  his  fee  and  that  the  latter  then  asked  for  and  received  Rs.  6  further  as 
munshiana  out  of  which  A,  paid  Rs.  3  to  F.  0.  and  retained  Rs.  3  for  hig 
own  clerk. 

Held  by  the  Full  Bench  that  the  Rs.  3  paid  by  A.  to  F.  C.  were  not  paid 
out  of  a  fee  paid  or  payable  to  A.  for  his  services  within  the  terms  of  section 
13  (c)  Legal  Practitioners  Act  XVIII  of  1879,  and  that  the  case  did  not  fall 
within  section  13  (d)  of  the  said  Act  inasmuch  as  there  was  no  evidence  of 
procuring  or  attempt  to  procure  employment  as  Pleader  or  that  J.  S.  had  been 
deceived  or  had  any  misrepresentation  made  to  him. 

On  return  to  the  Division  Bench  (Johnston  and  Williams,  JJ.)  Held 
that  in  section  13  (c)  of  Act  XVIII  of  1879  the  words  "out  of  any  fee" 
qualify  only  the  words  "  consents  to  the  retention  of "  and  do  not  qualify 
"  tenders  "  or  "  gives  "  and  that  A.  was  guilty  of  misconduct  under  clause  (c) 
section  13  aforesaid,  in  that  he  gave  F.  C.  Rs.  3  as  a  gratification  for  having 
procured  him  a  client. 

Case  referred  by  8.  8.  Harris,  Esquire,  Divisional  Judge,  Shahpur 
Division,  dated  the  26th  January  1910. 

Bevan  Petman,  Government  Advocate,  for  Crown. 

Shadi  Lai,  Ishwar  Das,  Sukh  Dial  and  Dwarka  Das,  for 
respondent. 
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The  order  of  the  Full  Bench  was  delivered   by— 
Mrd  March  3910.  Sir  Arthur  Reid,  C.  J.— The  facts  found   are  that  duiing 

the  absence  from  Z.  of  Mr.  AH  Altaf,  an  Advocate  of  this  Court, 
practising  there,  his  clerk,  Faq^r  Chand,  took  Jawahir  Singh,  who 
wished  to  file  a  suit  and  had  gone  to  Z  to  retain  Lala  Ram  Cband, 
to  A.  a  Pleader  practising  at  Z. ;  that  Faqir  Ctand  told  Jowahir 
Singh  that  A.  had  been  an  Extra  Assistant  Commissioner  and 
would  conduct  the  caBe  well ;  that  Jowahir  SiDgh  paid  A  Rs.  60 
as  his  fee  ;  and  that  the  latter  asked  for  Rs.  6  extra  as 
u  munshiana  "  (his  clerk's  fee),  and  that  this  snm  also  was  paid  by 
Jowahir  Singh  to  A.  who  gave  Rs.  3  to  Faqir  Chand  as  his 
share  of  the  "  munshiana,"  keeping  Rs.  3 for  his  own  clerk. 

Two  questions  have  been  referred  to  us,  on  these  facts,  by 
the  Division  Bench. 

(1)  Whether  the  Rs.  3  paid  by  A  to  Faqir  Chand  were  paid 
out  of  a  fee  paid  or  payable  to  A.  for  his  services,  within  the 
terms  of  section  13  (c)  of  the  Legal  Practitioners  Act,  XYrIII  of 
1879. 

(2)  Whether  the  case  falls  within  section  13  (</)  of  the    Act. 
We   have  no  hesitation  in  answering  the  first   question  in  the 

negative.  Jowahir  Singh  deposed  as  follows: — 1<1  handed  my 
"  papers  to  A.  After  inspecting  them,  he  said  that  ha  would  take 
"  Rs.  100.  I  said  that  I  was  a  poor  man  and  would  pay  Rs.  50. 
"  I  was  going  to  come  away  when  he  said  give  Rs.  60.  I  paid 
"  Rs.  60.  Then  he  took  Rs.  6  from  me  for  bis  mun&hi,  saying 
"  that    ho  would  pay  that    to  his    munshi," 

On  this  statement,  which  has  not  been  contradicted,  it  is, 
in  our  opinion,  impossible  to  hold  that  the  Rs.  6,  out  of  which 
Rs.  3  were  paid  to  Faqir  Chand,  were  paid  or  payable  to  A.  for 
his  services. 

It  was  conceded  at  the  hearing  that  the  practice  at  the 
Lahore  Bai  is  that  a  litigant  pays  counsel  for  his  clerk,  or  pays  to 
the  clerk  direc  t,  about  Rs.  10  per  oent.  of  the  fee  paid  to  counsel, 
except  where  the  fee  is  large,  and  that  in  the  latter  case  the  per- 
centage is  proportionately  reduced.  It  is,  of  course,  unfortunately 
possible  that  a  clerk  does  not  in  all  cases  get  the  whole  of  the 
money  paid  as  munshiana,  but  the  sum  is  paid  for  the  clerk  and 
not  for  his  employer.     It.  is  therefore  not  part  of  Counsel's   fee, 

The  munshiana  system  is  very  similar  to  that  in  force  in 
England,  whete  a  clerk  is  paid  by  his  employer  and  receives 
fees  from  that  employer's   clients. 
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The  second  question  must  also,  in  our  opinion,  be  answered 
in  the  Degative. 

Therecord  contains  no  evidence  that  Faqir  Chand  was  em- 
ployed by  A.  to  take  clients  to^liim. 

Faqir  Chand  deposed  that  the  object  of  taking  a  ca^e  to  a 
Pleader  was  to  obtain  muvshiana  and  that  that  was  his  object;  that 
atZ.  clerks  took  cases  to  their  Pleadeis,  in  order  to  get  munshiana, 
and  that,  if  they  did  not  bring  casep,  Pleadeis  did  not  lcok  upon 
thera  with  favour ;  that  while  sitting  at  a  watch  makers  shop 
he  saw  Jowahir  Singh  and  entered  into  conversation  with  him 
and  recommended  him  to  retain  A.  that  the  letter's  brother  in- 
law    was  at  the  shop  and  accompanied  the    party  to  A. 

The  recoid  contains  no  evidence  of  direct  or  indirect  pro- 
caring  or  attempt  to  procure  employment  as  Pleader  or  of  any 
remuneration  having  been  given  or  promi.-ed  to  Faqir  Chand  by 
A.  before  Jowahir  Singh  was  taken  to  him,  and  it  does  not  con- 
tain any  evidence  that  Jowahir  Singh  was  deceived,  or  that  any 
misrepresentation   was  made  to  him. 

The   record  will  be  returned  to  the  Division   Bench. 
The   order  of  the  Com  t  was  delivered  by — 

Johnstone,  J.— A  new  point  has  been   raised  with  regard  to  Sth  April  \9i0. 
the   correct   interpretation    6f   section    13  (c),  viz ,    whether   the 
words   "  out  of  any  fee,  etc.  "  do  not   qualify  only    "  consents   to 
the  retention  of"   and  not   "tenders"   or   "gives."    This  seems 
to  us  a  suggestion  possessing  some  force. 

Messrs.  Ishwar  Das  and  Dwatka  Daq  ask  for  time  to  con- 
sider the  point  which  has  been  sprung  upon  them 

Tuesday,    12th,  at  10-30.  Inform  Government  Advocate. 

The  judgment  of  the  Division  Bench,  cons'sting  of  Hon.  Mr. 
Justice  Johnstone  and  Hon.  Mr.  Justice  Williams  was  delivered 
by- 

Johnstone,  J. — We  have  now  heard   the  point  raised  in    cur  \2th  April  1910. 
order    of   Sth  April  argued  and  our  opinion  is    that  section  13  (c), 
Legal    Practitioners  Act,  1879,  is  applicable  to    the    present   case 
and  re  nders  the  conduct  cf  A.  punishable. 

The  history  of  this  case  has  been  as  follows.  On  14th  May 
1909  on  certain  information  received  from  two  Pleaders  the  Dis- 
trict Judge  of  Z  proceeded  to  serve  upon  A.  copy  of  a  charge  of  un- 
professional conduct  as  a  Pleader  and  on  2nd  and  3rd  June  consi- 
dered his  objections  and  overruled  them  and  ordered  his  personal 
appearance   on    10th   June.     Against  these  orders  A.  moved   this 
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Court,  which,  on  21st  August  1909,  while  finding  that  the  District 
Judge  acted  within  bis  jurisdiction,  cancelled  the  order  of  14th 
May  and  remanded  the  case  to  him  with  an  order  that  he  should 
make  a  preliminary  enquiry  and  come  to  a  clear  finding  that 
there  is  a,  prima  facie  case  within  the  four  corners  of  Section  13 
(c)  of  the  Act,  and  then  issue  notice.  The  District  Judge  acted 
upon  this  instruction  and  at  last  reported  to  the  Divisional 
Judge  that  the  Pleader  had  been  guilty  of  misconduct.  The 
Divisional  Judge  forwarded  this  report  with  the  rerrark  that, 
inasmuch  as  the  money  paid  hy  A.  to  Faqir  Chand  was  paid  out 
of  a  sum  paid  to  the  former  for  his  munshi  and  not  for  himself, 
section  13  (c)  did  net  apply  and  no  action  could  he  taken  against 
the  pleader.  The  matter  was  argued  before  us,  Mr.  Petman  (on 
behalf  of  the  Government  Advocate)  arguing  that  both  Section 
13  L(c)  and  Section  13  (d)  apalied  to  the  case,  and  the  Pleader's 
counsel  contending  the  opposite.  We  found  the  facts  to  be  that 
Faqir  Chand,  munshi  of  another  Pleador,  brought  the  client  to  A,; 
that  Rs.  60  was  fixed  and  paid  as  fee  to  A  that  Rs.  6  additional 
was  banded  by  the  client  to  A.;  as  munshiana;  that  Faqir  Chand 
wrote  out  the  petition  for  A  who  gave  him  Rs.  3  not  for  writing 
the  petition  but  as  reward  for  introducing  a  client. 

Looking  at  the  words  in  section  13  (<•)  "  out  of  any  fee  paid 
"or  payable  to  him  for  his  services,"  we  felt  some  doubt  whether 
it  could  be  said  that  the    Rs.  3  aforesaid  came  out  of  such  "  fee," 
and  we  also  had  some  doubts   as    to    the   applicability    of   clause 
(d),   should  clause  (c)  be  held   inapplicable.     We   therefore    re- 
ferred, t  hese  two  points  to  a  Full  Bench  which  disposed    of  them 
by  an  order  of  March  23rd,  holding  that  section  13  (d)  could  not 
be  applied  in  the  present  case,  inasmuch  as  there  was  no  evidence 
of  a  previous  arrangement   between  A.  and  Faqir  Chand  for   the 
procuring  by  the  latter  of  clients  for  the  former,   and  also  ruling 
that  the  Rs.  3  aforesaid  could  not  be  said  to   have    come   oat   of 
any  fee  paid  to  A.  for  his  services. 

On  the  case  returning  to  us,  section  13  (c)  came  to  be  look- 
ed at  from  a  new  point  of  view.  In  referring  the  aforesaid  ques- 
tion regarding  it  to  the  Full  Bench  we  rather  assumed      that  the 

"  words  out  of  any  fee services"  qualified  "  tenders  "  and 

"gives  "as  well  as  "  consents  to  the  retention  of  "  but  exami- 
nation of  the  structure  of  the  clause  shows  that  this  assumption 
was  hardly  correct.  After  hearing  arguments  against  the  new 
suggestion  and  considering  the  arrangement  of  the  phrases  in  the 
clause,  we  are  firmly  of  opinion  that,  while  it  would  have  been 
clearer  had  the  Legislature  put  a  comma  after  "of"  and  before 
11  any  gratifications,"  the  real  meaning  of  the  clause  is  this—. 
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"  Who  tendeis  or  gives  any  gratification  for  procuring  or 
"  having  procured  the  employment,  etc.,  or  consents  to  the  reten- 
"  tion  out  of  any  fee  paid  or  payable  to  him  for  his  services,  of 
"  any  gratification  for  procuring,  etc  " 

It  seems  to  us  impossible  to  hold  on  the  wording  that  the 
Legislature  intended  that  a  Pleader  who  himself  paid  a  sura  of 
money  to  a  procurer  of  clients  should  not  be  punishable  unless 
the  money  came  out  of  his  "  fee."  We  have  considered  section 
36  of  the  unamended  Act  and  have  also  looked  at  the  statement 
of  objects  and  reasons  at  page  149,  Part  V,  Gazette  of  India,  7th 
March  1896  ;  but  we  can  find  there  no  reason  to  doubt  that  the 
real  intention  of  the  introduction  of  the  qualifying  words  "  out 
of  any  fee,  etc."  was  merely  to  make  it  clear  that  a  Pleader 
should  not  be  held  punishable  except  for  his  own  acts  ;  that  is 
to  say,  he  was  to  be  punishable  if  he  tendered  gratification  to 
a  procurer  of  clients,  if  he  gave  gratification  to  such  a  persou, 
and  if  he  allowed  that  person  to  retain  part  of  the  "  fee,"  but  he 
was  not  to  be  punishable,  if  the  client  should  by  a  private  ar- 
rangement, in  which  the  Pleader  had  no  part,  pay  a  sum  of 
money  to  such  perpon  aforesaid. 

It  is  contended  that  the  case  is  merely  one  of  imperfect  draft- 
ing and  that  the  real  intention  was  to  make  the  words  "  out  of 
any  fee,  etc."  qualify  the  whole  clause,  the  order  of  phrases  being 
due  to  the  difficulties  of  the  English  language  ;  but  surely,  if  it 
had  been  intended  so,  it  would  have  been  easy  to  have  inserted 
the  qualifying  words  between  "  who  "  and  "  tenders  "?  Their 
position  between  M  retention  "  and  "  of  "  seems  to  us  to  conclude 
the  controversy. 

It  is  clear,  then,  that  A,  has  transgressed  clause  13  (c),  for 
he  gave  to  Faqir  Chand  Rs.  3  as  a  gratification  for  having  pro- 
cured him  a  client,  and  has  become  liable  to  suspension  or  dis- 
missal. Considering  the  doubts  regarding  the  applicability  of 
the  clause  to  such  cases  and  the  fact  that  the  point  now  before 
us  does  not  seem  ever  to  have  been  plainly  ruled,  we  do  not 
think  a  severe  sentence  is  necessaiy.  It  will  be  sufficient,  we 
think  that  we  should  pronounce  A.  guilty  of  misconduct  under 
clause  (c),  Section  13,  Act  XVIII  of  1879,  in  that  he  gave  Faqir 
Chand  R&  3  for  Laving  procured  him  a  client,  and  that  we 
should  suspend  A,  from  practising  as  a  Pleader  for  2  months. 
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Before  Eon.  Sir  Arthur  Reid,  Kb.,  Chuf  Judge,  and 

Bon.  Mr.  Justice  Johnstone. 

THE  CROWN 

versus 

(1)  DEWA   SINGH,    (2)  HIRA   SINGH  AND  (3)  JIWAN 
SING  B— ACCUSED. 

Criminal  Revision  No.  323  of  1910. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  110  and  181— forfeiture 
oj   security  bond   where  offence  committed  in  Native  State. 

Where  a  person  placed  on  security  under  section  110,  Criminal  Tro- 
cedure  Code  1898,  committed  within  the  period  of  his  security  bond 
an  offence  in  a  Native  State  against  a  subject  of  the    King-Emperor. 

Held  that  his  security  could  not  be  forfeited  unless  there  was  on  the 
record  proof  of  the  commission  of  the  offence. 

Case  reported  by  W.  A.  Le  liossignol,  Esquire,  Sessions  Judye,  Am- 
ritsar  Division,  with  his  No.  306  of  2nd  March  1910. 

Government  Advocate,  for   Crown 
Mul  Chand,  for  Accused 
The  facts    of  this  case  are  as  follows  : — 
The     accused     was    placed    on     security  under      section 
110      Criminal    Procedure      Code,      and      his     secmity     was 
forfeited  on  the  ground  that  he  committed  an  offence  in  Kapur- 
thala  State, 

The  accused  on  conviction  by  Mr.  E.  J.  Stephen,  exercisirg 
the  powers  of  a  Magistrate  of  the  1st  class  iu  the  Amritsar 
District,  was  sentenced,  by  order,  dated  23rd  November  1909 
and  his  security  to  the  amount  of  Rs.  1000,  was  forfeited,  the 
said  order  regarding  the  forfeiture  of  security  beiug  upheld 
by  the  District  Magistrate  by  order  dated  1st  November 
1909. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

Dewa  Singh  was  bound  down  under  section  110,  Crimi- 
nal Procedure  Code  to  be  of  good  behaviour.  Subsequently  he 
was  convicted  in  Kaput  thala  territory  under  section  411, 
Indian  Penal  Code,  His  security  has  been  forfeited,  and 
it  is  urged  that  as  the  offence  took  place  in  Kapurthala,  the 
forfeiture  is  illegal. 
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The  District  Magistrate,  with  reference  to  section  121, 
Criminal  Procedure  Code,  holds  that  the  words  "  wherever 
it  may  be  committed''  include  an  "offence"  in  a  Native 
State. 

I  am  very  doubtful  of  the  correctness  of  this  view  for 
the  Code  does  not,  except  in  two  or  three  special  cases, 
purport  to  deal  with  offences  committed  outside  of  British, 
India. 

By  his   bond,   the  accused  undertakes  to  be  of  good  behavi- 
our to  His  Majesty  and  to  all  his  snbjects. 

I  have  sent  for  the  Kapurthala  file  and  find  that  the 
person  whose  stolen  property  was  found  in  accused's  possession 
for  which  possession  he  was  convicted,  was  Mussammat  Kassi, 
a    British   subject  of  Dulo  Naugal  in  Amritsar  District. 

"  Offence  "  in  section  4  (0)  of  the  Code  is  defined  as 
any  act  made  punishable  by  any  law  for  the  time  being  in 
force,  but  that  I  take  to  mean  "  in  force  in  British  India."  Now 
the  offence  defined  in  section  411,  Indian  PeDal  Code,  is  made 
punishable  in  British  India^  but  in  this  case  the  offence  was 
not  established  in  British  India.  As  the  case  is  of  interest, 
I  submit  it  for  orders  to  the  Chief   Court. 

It  is  of  course  very  undesirable  that  bad  characters  should 
be  immure  from  the  results  of  their  acts,  merely  by  altering 
the  venue  of  their  crimes  to  a  Native  State,  but  it  must 
be  so,  unless  the  law  clearly  provides  for  it.  Cf.  also  section 
8  of  Act  XXI  of  1879,  but  this  had  been  amended  by  XV 
of  1903,  and  indeed  the  Act  has  no  real  application  to  this 
case. 

The   order  of  the  Court  was  delivered  by  — 

Johnstone,  J. —  The  facts  of  this  case  in  so  far  as  they  need  1  ,  ,  ■,  iqiq 
be  stated  for  the  purposes  of  this  revision  are  that  the  man 
Dewa  Singh,  who  was  under  security  for  good  behaviour 
under  section  110,  Criminal  Procedure  Code,  was  convicted 
of  dishonestly  receiving  stolen  "property  (section  411,  Indian 
Penal  Code)  by  a  Court  of  the  Kapurthala  State.  Upon 
this  Mr.  Stephens,  1st  class  Magistrate,  Amritsar,  declared 
the  secutity  forfeited,  and  this  order  was  upheld  by  the 
District  Magistrate. 

The  case  comes  before  us  on  a  reference  by  the  learned 
Sessions  Judge,  the  question  for  decision  being  whether  for- 
feiture of  security  can  lawfully  be  made  merely  on  proof 
of     the      conviction     aforesaid.      We    are     of    opinion     that 
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it  cannot,  though  we  are  not  inclined  to  go  the  whole 
length  Mr.  Mul  Raj  woald  have  U8  go.  He  contends 
that  not  only  is  there  in  the  present  case  no  (proper  proof 
of  the  commission  by  Dewa  Singh  of  the  offence  of  dis- 
honest receipt  of  stolen  property,  but  that,  even  if  there 
was  such  proof,  there  woald  be  no  ground  for  forfeiture  of 
security,  inasmuch  as  the  offence  was  not  committed  in 
British  India.  Wo  assent  to  the  first  proposition,  but  not  to  the 
second. 

Mr.  Mul  Raj   points   to   section    1    (2),  Criminal  Procedur6 
Code,    but   this   does   not  seem    to   us    to   affect   the  question. 
In    Section    40,    Indian    Penal   Code,    "  offence  "    is   defined    as 
"  a   thin^    punishable   by    this    Code,  "    and    section   4   of    the 
Code    makes   the    provisions    of  the     Code     applicable   to    any 
offence     committed     by     any     native     Indian    subject    of  His 
Majesty   in    any   place    without    or   beyond    British     India.   It 
seems  to   us   therefore   that    the    phrase    "  offence    punishable 
with    imprisonment,   wherever  it    may  be  committed,  "    found 
in    section   121,    Criminal    Procedure  Code,   must   cover  the  dis- 
honest receipt   of   stolen    property   in  the   State  of  Kapurthala. 
Nor   need  the  form  of  the  bond  itself  cause   any  difficulty  in  the 
present  case,   see  Schedule  V,    Criminal  Procedure  Cod?,    Form 
XI.     The   owner  of   the   stolen    property    was  a  British  subject 
of  Amritsar  District,  and  thus    the   words   "  to  be    of   good  be- 
haviour to  His  Mnjesty   and  to  all  His  subjeots  "  are  fully  met. 

The  point  is  suggested  to  us   that    Muhammad  Yar   v.    The 

Empress  (l)  and   The  King-Emperor  v.   Khan  Muhammad    (8) 

respectively    lay    it   down  that    a    previous    conviction    by    the 

Court   of   a    Foreign  State,    or  a  previous    conviction     under  a 

special    or   local   law,   cannot  work     enhancement   of    sentence 

under   section    75,  Indian  Feual  Code.     But  we  perceive  a  clear 

distinction   between   those  cases   and    the    present  one.     Under 

section  75,    Indian   Penal    Code,  the   ground  for    enhancement, 

the  circumstance  which    authorizes     enhancement,    is    previous 

conviction   of   an   offence  of  a  certain  kind,  while  under  section 

121     Criminal    Procedure  Code,  all  that   need   be  proved  is  the 

"  commission  of  any  offence  punishable  with  imprisonment."    We 

could    not   take  the   conviction  in  Kapnrthald  as    sufficient,  but 

proof  of  commission   of   an   offence    paaishable     under   section 

411,   Indian    Penal  Code,   the  owner  of  the  stolen  property  being 

a  subject  of    the  King-Emperor,  seems  to  us  sufficient  to  satisfy 

both    section   121,  Criminal    Procedure   Code,    and  the  terms  of 

the  security  bond. 

0)    2  t.B.  1884,   Cr.  («)    17  F.  R,  1904  Or. 
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In  those  circumstance?,  inasmuch  as  there  is  on  the  record 
no  proof  of  commission  by  Dewa  Singh  of  the  offence  specified 
above,  we  mast  set  aside  the  order  of  forfeiture  and  order 
retrial  of  the  case  by  the  1st  cla>s  Magistrate,  it  being 
understood  that  forfeiture  cannot  lawfully  be  ordered  unless 
and  until  there  is  on  the  record  legal  evidence  that  Dewa 
Singh  did  actually  commit  an  offence  uuder  section  41  i, 
Indian  Penal  Code. 

Revision   accepted. 

No-  29. 

Before  Eon.  Mr.  Justice    Scott- Smith. 

NANKU   Alias  MUHAMMAD  DIN    (cosvict),—  PETITIONER 

Versus 

THE  CROWN,— RESPONDENT. 

Criminal  Revision  No.  630  of  1910. 

Criminal  Procedure  Code,  Act  V  of  1908,  sections  110  and  123— Accused 
Called  upon  to  furnish  security  for  good  "behaviour— failure  to  furnish 
security — sentence  of  imprisonment  subject  to  confirmation  by  the  Sessions 
Judge. 

Where  a  person  called  upon  by  the  District  Magistrate  to  furnish  a 
bond  under  section  110,  Criminal  Procedure  Code,  1898,  for  a  period  of  three 
years,  failed  to  furnish  the  security  demanded,  and  the  District  Magistrate 
sentenced  the  accused  to  rigorous  imprisonment  for  three  years,  subject 
to  confirmation  by  the  Sessions  Judge,  and  the  latter  officer  confirmed  the 
order  demanding  security. 

Held,  that  the  procedure  adopted  by  the  District  Magistrate  was  not 
j  hat  laid  down  in  section  123  of  the  Code  of  Criminal  Procedure,  1898. 

Held  also  that  it  was  the  duty  of  the  Sessions  Judge  in  the  case  of  a 
reference  under  section  123  of  the  Code  of  Criminal  Procedure  to  consider 
the  evidence  produced  and  to  pass  orders  after  doing  so. 

Held  further  that  there  being  no  evidence  to  show  that  since  his    last 
conviction  the  accused  had  done  anything  that  would  justify  an  order    under 
lection  110  of  the  Criminal  Procedure  Code,  security  should  not  have   been 
demanded  from  him. 
Petition   under   section   439   of  the   Criminal   Procedure    Code  for 

revision   of   the    order  of   Khan    Bahadur    Maulvi   lnam    Ali, 

Sessions     Judge,    Jhelum  Division,    dated  the    19th    February 

1910. 

The    judgment  of  the  learned  Judge  was  as  follows  : — ■ 

Scott-Smtth,  J. — This  is    an  application  for  revision  of   the    ,„,7    ,  ,     -imn 

rr  IQth  July  1910. 

order  of  the  District  Magistrate  of  Jhelum  calling  upon  Nanku 
to  furnish  a  bond  under  section  1 10,  Criminal  Procedure  Code, 
for   a   period   of  three  years.     The  security  requited  not  having 
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been  furnished  the  District  Magistrate  sentenced  the  accused  to 
three  years'  rigorous  imprisonment  subject  to  confirmation  by 
the  Sessions  Judge  Upon  this  the  latter  officer  passed  the  follow- 
ing order.  "  I  confirm  the  District  Magistrate's  order  by  which 
"  Nanku  is  directed  to  furnish  a  bond  in  |Rs.  200  with  two 
"  sureties  to  be  of  good  behaviour  for  three  years.  " 

The  procedure  adopted  by  the  District  Magistrate  upon 
NaDku's  failure  to  famish  security  was  not  that  laid  down  in 
the  Code  of  Criminal  Procedure.  He  bad  no  authority  to  order 
the  accused  to  be  imprisoned  for  three  years  subject  to  the 
Sessions  Judge's  confirmation. 

The  law  is  laid  down  in  section  123,  sub-sections  (2)  and 
(3),  and  is  as  follows  : — 

"  When  Kuch  person  has  been  ordered  by  a  Magistrate  to 
"  give  security  for  a  period  exceeding  ore  year,  such  Magistrate 
"  shall,  if  such  person  does  not  give  such  security  as  aforesaid, 
"  issue  a  warrant  directing  him  to  be  detained  in  prison  pend- 
"  ing  the  orders  of  the  Sessions  Judge,  or,  if  such  Magistrate  is 
"  a  Presidency  Magistrate,  pending  the  orders  of  the  High 
"  Court  and  the  proceedings  shall  be  laid  before  such   Court. 

"  Such  Court,  after  examining  such  proceedings  and  requir- 
"  ing  from  the  Magistrate  any  further  information  or  evidence 
11  which  it  thinks  necessary,  may  pass  such  order  on  the  case 
"  as  it  thinks  fit. 

"  Piovided  (hat  the  period  (if  any),  for  which  any  person 
"  is  imprisoned  for  failure  to  give  security,  shall  not  exceed  three 
"  years." 

The   gist  of  the   above   is  that  the  Magisti  ate  commits  the 
person,    from   whom    security  has  been  demanded,  to  prison  and 
sends   the   proceedings  to   the  Sessions   Judge  for  disposal  as  he 
[thinks    fit.     There  is  nothing   in    the   section  about   the  Magis- 
trate's order  being  confirmed. 

On  the  merits  the  order  of  the  District  Magistrate  cannot 
be  maintained.  Only  one  witness  was  examined  for  the  prosecu- 
tion, viz.  Gopal  Singh,  Sub  Inspector,  whose  evidence  was  very 
biiefly  recoided  ar.d  Was  merely  to  the  effect  that  accused  had 
been  thiee  times  convicted  of  offences  against  property  and 
three  Hires  of  abserce  without  leave.  The  record  shows  that 
the  latter  convictions  were  for  offences  under  section  176,  Indian 
Pena]  Code. 

Nanku's  last  conviction  for  an  offence  against  property 
was    on    14th  January  1915  and  there  is  no  evidence  except  the 
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vague  statement  of  the  Sub-Inspector  to  show  that  since  be  got 
out  of  jail  he  has  been  a  bad  character,  or  has  done  anything 
that  would  justify  an  order  under  section  llU,  Criminal  Procedure 
Code.  The  Superintendent  of  Police  in  his  report  says  there  is 
more  than  sufficient  evidence  against  him  as  will  be  seen  from 
the  list  of  searches  in  1907,  1908  and  1909.  No  evidence  was 
taken  by  the  Magistrate  about  these  searches  aod  no  witnesses, 
except  the  Sub-Inspectors  were  examined  in  regard  to  hii 
behaviour. 

1  do  not  understand  hov  the  Magistrate  or  Sessions  Judge 
considered  the  evidence  to  be  sufficient.  I  would  also  point  out 
that  it  is  the  duty  of  a  Sessions  Judge,  in  the  case  of  a  reference 
under  section  123  of  the  Code  of  Criminal  Procedure,  to  consider 
the  evidence  and  to  pass  an  order  after  doing  ?o.  He  should 
not,  just  as  a  matter  of  course,  and  without  regard  to  the  evi- 
dence, send  to  prison  the  person  who  has  failed  to  give  the 
security  ordered. 

I  accept  the  revision  and  set  aside  the  orders  of  the  Sessions 
Judge   and   the   Magistrate   and   direct    the  immediate  release  of 

Nanku. 

Revision  allowed. 


No-  30. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

THE  CROWN— PETITIONER, 

Versus 
SUNDAR  SINGH,— (Complainant),— RESPONDEAT. 
Criminal  Revision  No.  9  of  1910. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  250 — Compensation  to 
accused  irhen  case  compromised — 

Where  S.  S.  prosecuted  L.  S.  under  sections  323  and  448,  Indian  Penal 
Code  and  though  summons  had  not  been  served  on  him  L  S.  appeared  and  a 
compromise  was  filed  and  accepted,  but  the  Magistrate  subsequently  cancelled 
the  order  accepting  the  compromise  discharged  the  accused  and  awarded 
L.  S.  Rs.  15  as  compensation. 

Held  by  the  Chief  Court  on  the  case  being  reported  by  the  Sessions 
Judge  that  to  justify  the  award  of  compensation  under  section  250 
Criminal  Procedure  Code,  the  Magistrate  must  himself  acquit  the  accused, 
but  where  a  case  is  compounded  the  composition  itself  has  the  effect  of  an 
acquittal  and  compensation  cannot  legally  be  awarded. 

Case  reported  by  H.  A  Rose,  Esquire,  Sessions  Judge,   Ambala  Di- 
vision, with  his  Xo.  2669  G ,  dated  the  loth  December   J  909. 
The  facts  of  this  case  are  as  follows  :  — 
Sundar  Singh  prosecuted  Lai  Singh,  Qanungo,  under   sections 

323  and   448,   Indian  Penal  Code,  alleging  that  he  owed    money 
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to  Lai  Singh,  that  Lai  Singh  came  to  his  house  on  October  13th 
and  demanded  payment  ;  tbat  Lai  Singh  forced  his  way  into 
complainant's  house,  caught  complainant  by  the  beard  and  slap- 
ped him  on  both  cheeks. 

Lai  Singh  denied  the  charge  saying  that  he  never  went  to 
complainant's  house  on  13th  and  that  the  complaint  has  been 
lodged  to   prejudice  his  chance  of    success  in  the  civil  suit. 

A  compromise  was  also  put  in. 

The  accused  was  discharged  by  Mr.  B.  Glancy,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  in  the  Simla  District, 
by  order,  dated  25th  October  1909,  and  the  complainant  was 
ordered  to  pay  Rs.  15  as  compensation,  under  section  250  of  the 
Criminal  Procedure  Code,  to  the  accused. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :  — 

Thin  case  is  referred  for  a  ruling  on  a  point  which  has  not 
yet,  as  far  as  I  can  ascertain,  been  decided  in  this  Province. 
The  question  is  whether  a  Court  can  award  compensation  in  a 
criminal  case,  which  is  compounded. 

In  this  case  the  complainant  filed  a  complaint,  and  the 
accused  was  summoned,  but  complainant  did  not  deposit  any 
process-fee.  Accused  however  attended  of  his  own  accord  and 
an  order  was  then  passed  or  drafted  accepting  the  compromise. 
This  order  was  however  cancelled  by  the  Magistrate  who  passed 
an  order  in  English  in  due  form.  Hurphul  v.  Nanku  (*)  ttc, 
cited  by  petitioner's  counsel,  do  not  apply. 

It  is  however  contended  by  him  On  the  authority  of  Bombay 
High  Court  Judgments  Nos.  8  of  1898  and  one  dated  26th  July 
1894,  that  in  a  case  which  has  beeu  compounded  the  Magistrate 
cannot  award  compensation.  1  have  no  copies  of  these  Bombay 
Judgments  to  refer  to  and  there  are  no  reported  cases  in  the 
Indian  Law  Report  for  Bombay. 

I  am  however  doubtful  whether  the  contention  is  correct. 
Under  section  345,  Crimiual  Procedure  Code,  a  composition  in 
the  case  of  a  compoundable  offence  has  the  effect  of  an  acquittal 
(clause  6  of  section  345).  The  accused  was  thus  acquitted  and 
under  section  250,  Criminal  Procedure  Code,  the  Magistrate 
would  appear  to  have  clear  jutisdiction  to  make  the  complain- 
ant pay  him  compensation. 

0)  3  P.  R.  1906,  Cr. 
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On  the  merit  there  is  nothing  to  be  said.  Complainant  owed 
money  to  accused  and  a  civil  suit  was  pending.  The  complain 
as  the  Magistrate  found,  was  intended  to  prejudice  accused  in 
the  prosecution  of  his  suit. 

I  do  not  recommend  revision  of  the  Magistrate's  order,  but 
as  the  legal  point  involved  is  a  novel  one,  I  refer  the  case 
for  its  decision.  The  compensation  bas  been  levied  on  27th 
October  1909. 

The  order  of    the  learned  Judge  was  as  follows  : — 

Scott-Smith,   J. -The   point  referred  by  the  Sessions  Judge     23rd  April  1910. 
is   whether  when  a  Criminal  case  is   compounded    a   Magistrate 
can  allow   compensation  to  the   accused    under    section    250    of 
the  Code  of  Criminal  Procedure. 

In  The  Empress  v.  Khushali  Ram  (!)  it  was  held  that 
to  justify  the  award  of  compensation  under  section  250  of  the 
Crirninial  Procedure  Code,  the  Magistrate  himself  must  acquit 
the  accused  under  section  245,  or  247  of  the  Cod<%  but  where 
a  case  is  compounded  under  section  345  the  composition  itself 
has  the  effect  of  an  acquittal  and  compensation  cannot  be 
legally  awarded. 

In  the  present  case  on  the  day  fixed  for  hearing  the  evi- 
dence, the  parties  appeared  in  Court  and  filed  a  deed  of  com- 
promise. 

The  accused's  statement  was  not  recorded  as  to  whether  he 
agreed  to  the  compromise,  but  the  deed  purports  to  be  signed  and 
thumb-marked  by  him,  and  as  he  has  not  appeared  to-day  and  has 
not  at  any  time  repudiated  the  compromise,  I  must  assume  that  he 
did  agree  to  it.  I  am  f nrther  supported  in  this  view  by  the  fact 
that  accused  appeared  before  the  Magistrate  along  with  com- 
plainant though  summons  had  not  been  served  upon  him. 

As  the  offences  charged  were  compoundable  the  Magis- 
trate was  wrong  in  refusing  to  allow  them  to  be  compounded. 
He  should  at  once  have  acquitted  the  accused  and  in  accordance 
with  the  above-mentioned  ruling  he  had  no  power  to  order  the 
complainant  to  pay  compensation. 

I  therefore  accept  the  revision  and  set  aside  the  order 
awarding  Rs.  15  as  compensation  to  Lai  Singh. 

Revision  accepted. 


0;  19  P.  B.  1888  Or. 
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No.  31. 

Before  Hon.  Mr.  Justice  Chevis. 

LEKHRAJ,— (Convict),— PETITIONER, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  230  of  1910. 
Jurisdiction— Magistrate   convicting    of  a   minor  offence  where   a   more 
serious   offence   had  really   been  committed- Indian  Penal  Code,   Act  XLV  of 
1860,  sections  420,  467  and  468. 

The  complaint  was  that  L.  had  forged  a  hundi.  The  case  was  tried 
by  a  first  class  Magistrate  not  exercising  enhanced  powers,  who,  finding 
that  the  forgery  had  been  committed,  framed  charges  under  sections  420  and 
468   of  the  Indian  Penal  Code  and  convicted  L.  on  those  charges. 

Held,  that,  the  document  in  question  being  a  valuable  security,  the 
offence,  if  committed,  was  one  falling  under  section  467,  and  that  such  a 
case,  being  triable  only  by  a  Court  of  Sessions,  could  not  be  disposed  of  by 
a  Magistrate  of  the  first  class  not  exercising  enhanced  powers  otherwise 
than  by  an  order  of  discharge  or  by  committal  to  Sessions,  the  Magistrate 
having  no  power  to  assume  further  jurisdiction  by  framing  charges  of 
minor  offences  included  in  the  major  offence. 
Petition  under  sections  435-439  of  the  Criminal  Procedure  Code  for 

revision  of  the  order  of  C.  L.  Dundas,  Esquire,  Sessions  Judgt, 
Rawalpindi  Division,  dated  the  12*  hFebruary  1910 
Gray  and  Beechey  for  Petitioner. 
Gobind  Das  for  Respondent. 
The  judgment  of  thejleamed  Judge  was  as  follows  :— 

•rioin  Chkvis,  J.— The   petitioner    has   been  convicted  by   a  first 

23rd  April  1910.  ^^  Mftgistrate  and  8entenced  under  sections  420  and  468. 
The  offence  with  which  he  stands  charged  is  forging  a  hundi 
for  the  purpose  of  cheating.  Now  a  hundi  is  a  valuable  security 
so  the  offence  charged  really  falls  under  section  4(57,  and  the 
case  is  triable  only  by  the  Sessions  Conrt  or  by  a  Magistrate 
invested  with  enhanced  powers.  The  fact  that  the  offence 
includes  a  minor  offence  which  is  triable  by  an  ordinary  1st 
class  Magistrate  no  more  gives  an  ordinary  1st  class  Magistrate 
power  to  deal  with  the  case  than  the  fact  that  a  man  who 
commits  murder  also  commits  grievous  hurt  gives  an  ordinary 
Magistrate  juisdiction  to  dispose  of  a  charge  of    murder. 

I  set  aside  conviction  and  benteuce  and  all  proceedings  on 
appeal  in  the  Sessions  Court,  and  also  all  proceedings  in  the 
Magistrate's  Court  as  far  back  as,  and  including,  the 
framing  of  the  charge.    The  case  is  returned  through  the  District 
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Magistrate,  who  can,  if  he  thinks  fit,  transfer  the  case  to  his 
own  file  or  to  the  file  of  any  Magistrate  invested  with  section 
30  powers.  If  the  case  is  not  so  transferred,  the  Magistrate 
will  proceed  with  the  case,  bnt  he  can  only  dispose  of  it  either 
by  a  committal  to  Sessions  or  by  an  order  of  discharge.  At 
request  of  petitioner's  connsel  I  note  that  it  is  open  to  the  District 
Magistrate,  if  be  thinks  fit,  to  transfer  the  case  to  his  own  Court 
and  then  to  pass  an  order  of  discbarge,  bnt  I  note  at  the  same 
time  that  nothing  in  the  present  order  is  to  be  taken  as  an 
expression  of  any  opinion  on  the  merits  of  the  case.  The 
petitioner  will  remain  on  bail  as  at  present  till  further  orders 
are  passed  by  the  Magistrate  or  by  any  o'h*r  Court  to  whom 
the  case  may  be  transferred. 

No.  32. 

Before  Hon.    Sir  Arthur  Reid,  Kt.t  Chief  Judge. 

BHANA— (Convict) -PETITIONER, 

Versus 
THE  CROWN— RESPONDENT. 

Criminal   Revision  No.  201  of  1910. 
Penal    Code,     Act    LXV   of    I860,   section   m-Enticing    away     married 
voman-Complaint-Criminal  Procedure  Code,  Act  V  of  1898,    section*   4   (h) 
and  199— Report  of  Police  Officer. 

Held  following  J*  Hal  v.  Empress  (>),  Tara  Prosad  Laha  v. 
E,nperor\>),*n*  Emperor  v.  1  sap  Mahomed  (■>,  that  the  report  of  a  Police 
Officer  is  not  a  complaint  within  the  terms  of  sections  199  and  4  (fc)  of  the 
Code  of  Criminal  Procedure,  and  that  a  conviction  under  section  498  Indian 
Penal  Code,  where  there  has  been  no  complaint  to  the  Magistrate  by  the  husband 
or  guardian,  is  not  maintainable. 

Petition  under  section  439  of  the   Criminal   Procedure   Code  for 
revision  of  the  order  of    E.  Scott-Smi'h,   Esquire,    Sessions 
Judge,  Ferozepore  Division,  dated  the  ISth    January    1910. 

Fazal-i  Elahi,  for  petitioner. 
Nemo,  for  respondent. 
The  judgment  of  the  learned  Judge  was  a  follows  r- 

Sir  Arthur   Reid,  C.  J.-The  plea  that  the   conviction,   under     1th  Sept.  1910. 
section  498  of  the  Penal  Code,  by    the   learned    Sessions  Judge   on 
appeal,  is  bad,  because  the.e  was    no   complai.  t   by    the   husband 
or  guardian  of  an  offence  punishable   under  that   section,    as    pro- 
vided in  section  199  of  the  Code  of  Criminal  Procedure,   has    force. 

'  0)7p~R  1888,  Cr.  (»)  (1903)  I.  L.  ft.  30  Cal. 910  F.  B. 

'    '  (*)  (1907)  I.  L.  R.  31  Bom.  218. 
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Jit  Mai  v.  Empress  ('),  Tnra  Prosad  Laha  v.  Emperor  (2), 
Emperor  v.  Isap  Mahomed  (3)  are  directly  in  point,  and  are 
authority  for  the  conclusion  that  the  procedure  adopted  by  the 
learned  Sessions  Judge  was  erroneous  aud  the  conviction  bad. 
In  the  Calcutta  case  Jatra  Shekh  v.  Beazat  Shekh  (4)  was  referred 
to  and  dibtinguished. 

The  authorities  cited  lay  down  the  rule  that  the  report  of  a 
Police  Officer  is  not  a  complaint  within  the  terms  of  section  199, 
and  here  there  was  no  complaint  to  a  Magistrate  by  the  husband 
or  guardian  of  an  offence  punishable  under  section  498  of  the 
Penal  Code. 

I  set  aside  the  conviction  and  sentence  under  that  section 
on  the  ground  only  that  no  complaint  within  the  terms  of  sec- 
tion 4  (h)  had  been  made  by  the  father  and  guardian,  and  I 
leave  the  fath9r  and  guardian  to  take  such  steps  as  they  may  be 
advised. 

To  this  extent  the  application  is   allowed. 

Revision  allowed. 

No-  33- 

Before  Bon.  Mr.  Justice  Hobertscn  and  Hon.  Mr.  Justice 
Rattigan. 
CROWN-  COM  PLAINANT, 
Versus 
BISHEN  DAS— ACCUSED. 

Criminal  Revision  No.  244  of  1909. 

Criminal  Revision  by  Chief  Court  against  charges  framed  by  a  Magistrate — 
Criminal  Procedure  Code,  1898,  section  439 — matters  previously  adjudicate^ 
in  Civil  Court — proper  attitude  of  Criminal  Courts  where  matter  is  more  appro- 
priate for  decision  by  a    Civil  Court. 

Held,  dissenting  from  Charoobala  Labet  V.  Barendra  Nath  Motan-.dar  (b) 
and  distinguishing  Azim  Khan  v.  Empress  (6>  that  the  Chief  Court  can 
as  a  court  of  revision  under  section  439  of  the  Code  of  Criminal  Frocedure, 
1898,  interfere  with  the  order  of  a  Magistrate  charging  an  accused  person 
with  an  offence  although  that  order  is  not  appealable. 

Held  also,  that  save  for  very  exceptional  reasons  a  Criminal  Court  should 
not  go  behind  the  finding  of  a  Civil  Court  and  convict  of  cheating  and  fraud 
a  person  who  upon  the  very  same  facts  has  succeeded  in  satisfying  a  Civil 
Court  vpon  the  merits  of  the  case  of  the  justice  of  his  claim. 

(»)  4  P.  R.   1888,  Cr.  {*,   (1893)  I.  L.  R.  20  Cal  483. 

(s)  (1903)  /.  L.  R.  30  Cal.  910     F.  B.     f,  (1900)  I.  L.  R   27  Cal   126 
(3)  (1907)  I.  L.  R,  31  Bom.  218.  vfi    45  P.  R   1S85,  Cr 
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Held  further,  that  it  is  a  rery  sound  general  principle  and  one  to    be 
observed  by  all   Magistrates  that  parties    should  not  be  encouraged    to  resort 
to  the  Criminal  Courts  in  cases  in  whu-h  the  point  at    issue  between  them   is 
one  •which  can  more  appropriately  be  decided  by  a  Civil  Court- 
Case   reported  by  Captain  A.  A.  Irvine,  Additional     Sessions   Judge, 
Lahore  Division,  with  his  No.  61  of  \9th  January  1909. 

Government  Advocate,  for  Crown. 

Ganpat  Rai,  for  accused. 

The  facts  of  this  case  are  as  follows  : — 

It  is  alleged  that  on  or  about  8th  August  1908  Bishan  Das 
dishonestly  induced  Messrs  Clark  and  Kirke,  N.-W.  Railway,  to 
make  over  to  petitioner  two  valuable  securities  (promissory  notes) 
for  Rs.  200  and  Rs.  100  respectively,  for  which  they  had  not  re- 
ceived the  foil  consideration,  though  they  signed  them  on  the 
understanding  that  Rs.  300  were  to  be  made  over  by  petit;oner 
to  them  and  a  Mr.  Johnston,  whereas  petitioner  really  only 
made  over  Rs.  45  but  dishonestly  concocted  proof  that  the  whole 
of  Rs.  300 had  been  paid. 

Mr.  Connolly,  exercising  the  powers  of  a  Magistrate  of  the 
1st  Class  in  the  Lahore  District,  by  order,  dafed  27th  November 
1908  framed  a  charge  under  section  42  >  of  the  Indian  Penal 
Code    to  the  above  effect  against  the  petitioner  Bishan  Das. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds :— « 

This  is  a  petition  for  revision  praying  that  the  charge 
framed  on  27th  November  1908  by  Mr.  Connolly,  1st  Class 
Magistrate  of  Lahore,  against  I  be  petitioner  Bishan  Das  in 
certain  criminal  proceedings,  should  be  quashed  on  the  grounds 
that  the  charge  does  not  disclose  a  criminal  offence  ;  that  the 
proper  remedy  was  by  civil  suit  and  that  a  Civil  Court  had  already 
granted  petitioner  a  decree  on  a  claim  on  two  promissory  notes. 
The  charge  framed  by  the  Magistrate  is  one  for  an  offence 
under  section  420,  Indian  Penal  Code,  to  the  effect  that  the 
petitioner  on  or  about  the  8th  August,  1908,  dishonestly  induced 
Messrs.  Clark  and  Kirke,  N.-W.  Railway,  to  make  over  to 
petitioner  two  valuable  securities  for  Rs  200  and  Rs  100  re- 
spectively, for  which  they  had  not  received  the  full  consideration 
though  they  signed  them  on  the  understanding  that  Rs.  300  were 
to  be  made  over  by  petitioner  to  them  and  a  Mr.  Johnston, 
whereas  petitioner  really  only  made  over  Rs.  45,  but  dishonest- 
ly    concocted   proof  that  the  whole  Rs.  300  had  been  paid, 
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I   must  first  note  that  when  the  petition  came  before  me   or 
hearing  the  complainant-respondent   Clark   only  appeared. 

He  did  not  mention   that  he    had  engaged  any   counsel,   and 
after  hearing  petitioner 's   counsel,  he  merely  stated  that  he  had 
brought  a  true  case,  and  (in  reply  to  my  questions   added   that 
he  had   taken   no   action   against  the  Small  Cause   Court  decree 
against  him   in  respect  of   which  his  pay    had  been  attached)  be- 
cause he  had  been   advised   by  counsel  that  if  a    conviction  were 
secured   in   the   criminal  case,   the   civil  proceedings  would  ipso 
facto  collapse.     Later  in  the   day  his   counsel    (Mr.  Vaughan) 
appeared  and   informed    me  that  he  only   wished  to  urge   that  a 
petition    for   revision  could   not  lie,    relying  on  Criminal  Baling 
Azim  Khan  v.    Empress  (').     The   complainant-respondent  Kirke 
seems   ti   have  disappeared  and  his  whereabouts  have    not  been 
ascertained.     It  appears   that  both  his    and  Johnston's    pay    has 
also  been    attached  and    that  no  action  has  been  taken  by  either 
of   these   persons  against  the   Small  Cause  Court  decree.     As  re- 
gards  Asim  Khan  v.  Empress  (l)    I  do  not  consider  that  it  ;tpplies 
to  the  present  case.      Respondent's  counsel  has  apparently  over- 
looked  the    fact  that  in  that  case  no  charge  had  been  framed    and 
it  referred  only  to  interlocutory  orders-     In  considering  whether 
I  should  accept,  this  pet'tion   I  have  read  carefully  Jagat  Chandra 
Mozumd-ir  v.  Queen-Empress  (2; especially  the  remarks    commenc- 
ing  at    the  top  of  page  791.     In  my  opinion  those  remarks  apply 
very  materially  to  the  present  proceedings.  I  have  also  read  (both 
in   this  petition   and  in  my  previous  order  staying  criminal  pro- 
ceedings   pending  decision  of  the  civil  suit)  Mohkam  Din  v.  The 
Grown  (3)    Criminal  Revision  No.  1087    of  1904,  and  I  think  the 
last  two  line:*  of  that  decision  of  the  Hon'ble  Mr.  Justice  Rattigan 
do  apply  to  the  present  case.      I    do   not   think   that    P.    L.    R. 
(Criminal)  of  1884  cited  for  petitioner  applies. 

My  reasons  for  ordering  stay  of  the  criminal  proceedings 
pending  decision  of  the  suit  in  the  Small  Cause  Court  can  be 
seen  from  my  order  of  15th  October  1908.  On  the  17th  October 
1908,  the  Small  Cause  Court  gave  decree  against  Johnston  (who 
confessed  judgment),  Clark  and  Kirke  on  the  Rs.  200  promissory 
note  and  against  Clark  and  Kirke  on  the  Rs.  100  promissory  note. 
That  decree  has  never  been  challenged.  On  the  conclusion  of  the 
civil  proceedings  the  criminal  proceedings  recommenced,  and  by 
an   order  of  26th  November  1908  the  Hon'ble  Mr.  Justice  Robert- 


CD  45  P.  ft.  1885,  Cr.  (».  (1899)  I.  L.  ft.  26  Cal.  786. 

(*)  P-  i.  ft.  1905  summary  of  recent  eases  No.  1, 
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son  declined  to  interfere,  but  said  "  the  Criminal  Conrt  will  of 
"course  consider  all  the  facts  of  the  case  including  the  facts  of 
u  the  decision  of  the  civil  suit  which  may  be  decisive  in  the 
"  matter  when  the  case  comes  before  it."  This  order  was  passed, 
however,  before  any  charge  had  been  framed  against  accused- 
petitioner. 

Having  been  carefully  through  the  evidence  recorded  by  the 
Magistrate  and  the  various  documents  on  file,  1  am  not  of  the 
opinion  that  there  were  sufficiently  good  grounds  for  framing  a 
charge  against  the  petitioner.  And  I  say  this  bearing  in  mind 
that  Johnston  confessed  judgment  in  the  civil  suit,  that  no  pro- 
ceedings have  been  taken  to  upset  that  decree  in  spite  of  pay 
having  been  attached,  that  Kirke  has  apparently  lost  entire 
interest  in  the  matter,  and  that  Johnston  has  admitted  in  writing 
that  "  the  full  amount  "  was  paid  in  his  presence  to  himself, 
Clark  and  Kirke.  Johnston  and  Kirke  were  Guards  on  the  N- 
W«  Railway  and  Clark  was  a  Gate  Sergeant.  Their  statements  to 
the  Magistrate  are  any  thing  but  convincing.  All  three  are  alleged 
to  have  gone  on  August  8th,  1908,  to  petitioner,  a  money-lender, 
to  raise  a  loan  of  Rs.  300,  Two  promissory  notes  were  executed  for 
Rs.  200  and  Rs.  100  respectively,  though  statements  differ  some- 
what as  to  who  wrote  them  out  and  petitioner  is  alleged  to 
have  paid  only  Rs.  45  at  the  time  and  to  have  promised  to  pay 
the  balance  next  day,  but  not  to  have  done  so.  On  the  back  of 
petitioner's  letter  to  Johnston,  dated  1 1th  August  1908,  we  have 
the  aforesaid  admission  in  writing  by  Johnston  that  the  money 
was  paid  in  full  and  it  is  noticeable  that  Kirke  and  Clark  never 
attempted  to  sue  Johnston  for  the  money  due  to  them  nor  though 
they  at  one  time  endeavoured  to  make  out  that  he  was  Bishan 
Das's  confederate  have  they  included  him  as  an  accused  in  the 
criminal  case.  Johnston  has  endeavoured  before  the  Magistrate 
to  make  out  that  he  wrote  his  admission  on  the  back  of 
petitioner's  letter  when  in  a  state  of  hopeless  intoxication,  but 
not  only  is  the  writing  not  that  of  an  intoxicated  man,  but  we 
gee  that  Johnston  never  took  any  action  when  he  came  to  his 
senses  and  confessed  judgment  in  the  civil  suit.  Long  statements 
of  Clark  and  Kirke  have  been  recorded  by  the  Magistrate,  but 
from  them  we  find  that  though  they  alleged  a  knowledge  that 
they  were  being  swindled  within  a  day  or  two  after  the  date  when 
the  promissory  notes  were  executed.  No  report  was  even  made  to 
the  Lahore  police  until  the  17th  or  18th  of  August  (their  letter 
to  the  Inspector  of  Police,  Anarkali,  bears  no  English  date,  but 
they   therein   assert  that  "  on  the  9th  instant "  petitioner  got  them 
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to  sign  a  bond  for  Rs.  300).  The  reasons  they  give  for  not  taking 
more  rapid  action  are  extremely  weak  as  are  Johnston's  as  to 
why  he  confessed  judgment  in  the  civil  suit.  Kike  in  his 
statement  to  the  Magistrate  has  admitted  an  assaalt  on  Johnston 
dnring  which  he  took  some  money  from  him,  bat  even  if  he  and 
Clark  afterwards  came  to  the  conclusion  that  Johnston  had 
never  been  paid  the  money  by  petitioner,  we  have  Johnston's 
own  admission  that  payment  was  made  in  full,  and  the  result 
of  the  civil  suit  in  which  case  the  remedy  lay  in  a  civil  suit 
against  Johnston  possibly,  but  not  in  a  criminal  case  against 
petitioner.  The  statement  of  the  witness  Simpson  is  anything 
but  convincing  and  he  has  admittedly  been  6ued  himself  by  the 
petitioner,  who  has  twice  had  his  pay  attached.  The  petitioner- 
accused  in  his  statement  to  the  Magistrate  asserted  that  he  had 
paid  the  Rs.  300  to  Johnston  (by  20  sovereigns)  in  the  presence 
of  Kirke  and  Clark  afterwards  making  over  7  of  them  to  Kirke 
and  telling  them  to  settle  up  the  difference  among  themselves. 
According  to  his  statement  on  Augast  10th  Kirke  and  Clark 
came  to  his  house  under  the  iufluince  of  drink  and  toll  him  to 
take  back  his  money  and  return  the  promissory  notes.  He  declined 
to  return  the  documents  as  they  did  not  produce  the  money  and 
the  next  day  sent  letter  to  Johnston  who  wrote  hie  admis-iou 
on  the  back  of  it.  On  the  15th  Kirke,  Clark  and  Johnston  wanted 
to  raise  a  further  loan  and  ou  petitioner's  declining  to  lend  more 
till  the  first  debt  waB  paid  off,  said  they  would  pay  him  out. 
On  the  17th  August  petitioner  learnt  that  Kirke  had  resig 
his  appointment  and  so  instructed  a  pleader  to  file  the  civil 
suit.  This  seems  to  me  to  square  with  the  fact  that  it  was  not 
until  the  17th  or  18th  of  August  that  Clark  and  Kirke  made  their 
first  report  to  the  police. 

All  these  facts  cause  me  to  think  that  there  are  no  good 
grounds  for  framing  a  charge  under  section  420,  Indian  Penal 
Code,  against  the  petitioner  and  for  these  reasons  I  accept  the 
petition  for  revision  and  forward  the  proceedings  to  the  Chief 
Court,  under  section  438  of  the  Criminal  Procedure  Code  wMh 
this  report,  and  the  recommendation  that  the  charge  framed  bj 
the  Magistrate  and  criminal  proceedings  against  the  petitioner 
be  quashed. 

The  order  of  the  learned  Judge  referrirg  the  case  to  a  Divi- 
sion Bench  was  as  follows  :— 

ilthM^y  1909.  Robertson,  J.— The  Government  Advocate  appeared   in  this 

case  on  behalf  of  Government  and  raised  a  point  of   importance 
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that  this  Court  as  a  Court  of  Revision  under  the  Criminal  Proce- 
dure Code  had  no  power  to  interfere  to  quash  a  prosecution  on  the 
merits  when  the  Magistrate  had  drawn  up  a  charge  after 
hearing  evidence  for  the  prosecution-  As  the  point  is  one  of 
importance  and  there  is  not  much  direct  authority  at.d  it  has 
been  raised  und^r  the  instructions  of  Government,  I  think  it 
best   to  refer    the  matter  to  a  Division  Bench. 

The  judgment  of  the  Court  was  delivered  by  — 

Rattigan,  J.— The  facts  of   this   case  are   fully    set   forth  in  28th  M ay  1909. 
the    Sessions  Judge's  order  of  reference,  dated  the  19th  January 
last. 

The  only  two  questions  before  us  are  (1),  whether  it  is 
competent  to  this  Court,  acting  under  sections  435 — 439  of  the 
Crimiual  Procedure  Code,  to  interfere  with  an  order  of  a 
Magistrate  of  the  6rst  class  charging  a  certain  person  with  an 
offence  ;  and  (2),  whether  if  this  Court  has  such  power,  it  should 
be  exercised  in  the  present  case. 

The   facts,  as  we  have    stated,  are   detailed  in    the    learned 
Sessions    Judge's   order    and  we    need    say   no  more  here   than 
that    the     present   respondent   is     charged  under    section    420, 
Indian    Penal    Code,    with    having   committed   an  offence   there- 
under,   though  upon  precisely    the  same  state  of  facts    and    the 
same     evidence    the  respondent  has    succeeded   in    obtaining    a 
decree  in    his    favour  in   the    Civil    Court  against   the   present 
complainants.     It   is   true  that  this  decree   was  obtained  in    the 
Small    Cause  Court,  but   it  is  not   denied  that  the    latter   Court 
was    the  proper,    and    indeed    the  only,  tribunal  to   adjudicate 
npon    the    civil   dispute     between   the   parties.     We  have  only  to 
add  that  no    imputation    is    made  against    the    bond   fides   of  the 
Small    Cause   Court    Judge,  who  heard  and   determined  the  suit. 
The    first  question  then   for   our   cotsideration    is,  whether   this 
Court   can,   as   a    Court   of  Revision   in   the    exercise  of  powers 
conferred  upon  itbytheCoce   of  Criminal  Procedure,    interfere 
with  the  order  of  a  Magistrate   charging  an    accused   person  with 
an    offence.     The    learned    Government    Advocate     contends    in 
support   of  his  argument  to  the  contrary  that  under  section  439  of 
the    Code,  the  High  Court,  as    a  Court  of  Revision,  has  no  power 
to    interfere  v\  ith  orders    in    respect    of   which    no   appeal  would 
lie    under   the  Code,    and  that  it    has    only  such  powers   as    are 
conferred   on   an     Appellate   Court    under     (e.  g.)    section    423, 
An   order   charging   a    person   with    an   offence   is    not   open    to 
appeal,    and  as  an  Appellate    Court  could  not   deal  with    such  an 
oider,  the  argument  is    that   a    High   Court  cannot,    under  the 
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provisions  of  section  439,  interfere  therewith.  This  argument 
is  supported  by  the  judsrment  of  the  Calcutta  High  Court  in  the 
case  of  Oharoobala  Dabee  v.  Barendra  Nath  Mozumdar  (')  but 
with  every  respect  we  are  unable  to  accept  the  opinions  of  the 
learned  Judges  in  that  case  upon  this  point.  Obviously  those 
opinions  were  mere  obiter  dicta  and  not  necessary  for  the  deci- 
sion of  the  question  actually  before  the  High  Court,  but  quite 
apart  from  this  objection,  we  find  it  impossible  to  accept  the 
reasouing  upon  which  the  learned  Judges  based  their  opinions. 
They  admit  that  under  section  1.35  "of  the  Code,  certain  judi- 
cial officers  are  entitled  to  send  for  the  records  of  Subordinate 
Courts  for  the  purpose  of  satisfying  themselves  "  as  to  the 
correctness,  legality  or  propriety  "  of  such  proceedings,  but 
they  deny  that  the  officers  who  have  power  to  send  for  such 
records  have  "  powers  in  regard  to  the  correction  of  errors  so 
found."  The  results  of  this  decision  would  be  most  anomalous. 
We  are  not  here  concerned  with  the  powers  conferred  on 
Sessions  Courts  or  District  Magistrates  under  section  436,  437 
or  438  ;  we  are  dealing  solely  with  the  case  in  which  the  High 
Court  sends  for  a  record  under  section  435,  with  a  view  to 
satisfying  itself  of  the  correctness,  legality  or  propriety  of  an 
order  of  a  subordinate  Court.  It  is  not  denied  that  the  High 
Court  can  examine  any  record  of  a  subordinate  Court  to  this 
extent,  even  though  the  particular  order  impugned  is  not  open 
to  appeal.     This  is  conceded. 

It  is,  however,  seriously  contended  that  though  the 
legislature  has  unquestionably  conferred  this  power  on  the  High 
Court,  it  has  not  given  the  High  Court  power  to  interfere  with 
auy  such  order,  eveu  though  it  finds  that  such  order  is  incorrect, 
illegal  or  improper.  In  other  words,  we  are  asked  to  hold  that 
in  such  cases  the  High  Court  can  send  for  the  record  and 
examine  the  order  in  question,  but  that  once  it  has  doue  so  it 
must  hold  its  hands  aud  merely  express  the  pious  opinion  that 
the  order  which  it  has  examined  is  incorrect,  or  illegal,  or 
improper.  We  refuse  to  believe  that  such  was  the  intention  of 
the  legislature.  On  the  contrary  we  are  of  opinion  that  very 
wide  powers  of  revision  were  intended  to  be  conferred  on  the 
High  Courts  under  section  439  of  the  Code,  and  that  it  was 
with  particular  reference  to  non-appealable  orders  that  the 
High  Courts  were  empowered  to  act  as  Courts  of  Revision.  As 
we  read  section  439  of   the   Code,   the  meaning  of   that  section 
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13   that    ia    any   case  to     which    section  435   or   section   43S  is 
applicable,  the  High  Court  can,  with  reference  to   any  particular 
order  (whether  appealable   or  not),  exercise   all   or   any   of   the 
powers   which,    under   section    423,    an    Appellate    Court    could 
exercise  if  that  order   happened  to    be  one   cpen   to    appeal,    and 
that   it   was  not  intended  by  the  legislature  that  the  High  Court's 
powers  of  revision    were   to    be   limited   merely    to   orders    from 
which  an  appeal  would  lie.     Obviously  the  main   idea   underlying 
section  439  is  that  the    High  Court    should    be    in   a   position   to 
rectify  cases  of  injustice  or  illegality   in   cases  when  the   person 
affected   is    unable    to   appeal.     But   if  the  learned   Government 
Advocate's   contention  is  correct,  not  only  is  section  435   in  many 
cases    practically    meaningless,  but  also  the   High  Court's  power 
to   interfere  is  excluded    from  the  very  chss   of   c*ses  in    which 
it    is    most  important  that  the   High    Court  should  have  the  right 
to  sea    that   illegal  or  improper  orders,  which  cannot  be  appealed 
fiom,    are   not   allowed    to     work    injustice.     The     construction 
which    the  learned  Government  Advocate  would   have   us  place 
on    section    439   of   the   Code,    would    admittedly    reduce    thia 
Court's    power  of  revision  to    a  verv  considerable    extent    indeed, 
and  would,  as  the  learned  .Advocate  was  forced  to  concede,    make 
section    435  in  many    cases   a   mere    absurdity.     Btfure  we   can 
accept     an     argument     which    leads      to    such     extraordinary 
and     we    venture     to    say,    curious   results,    we    are     justified 
in   requiring    strong   authority     in    support     of     it.     Mr.    Pet« 
man    could     refer    u?,    however,    only     to    the    obiter     dicta  of 
Prinsep    and   Hill,   J  J.,    in    the  case   above  mentioned,    and   to 
the   ruling   of  this  Court  reported  as   Azim  Khan  v.  Empress  (}) 
With   the  forraei  case  we    have  already    dealt,   and   as   regards 
the  latter,  we  need  say  no  more   than   that  it   is  not  in  point  in- 
asmuch as  in   it   the  learned   Judges    were   concerned    with   an 
interlocutory  order  in  the  course   of  the  trial   which  in   no    way 
p»rejadiced  the   accused,  and    which   in   the  event   of  his  convic- 
tion could    have   been    brought    to    the   notice  of   the    Appellate 
Court   as   a    question    requiring    decision   by    the  latter   Court, 
"We  are   by   no  means   prepared  to  assent  to  the  proposition  that 
even   with    regard  to  such  an  order   this  Court  had    no   power 
to  interfere,  and  we  note  that  in  a  case  decided   about    the  same 
time  by  the   same   learned   Judges,  Earn    Eala  v.    Ganda    (2),  a 
rather    different   view    of  this   Court's    revisicnal     powers  vtas 
recognised. 


(I)   45  P.  R.  1S8d  Cr.  (2)  42  P,  R.  1885  O. 
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On  the  other  hand,  there  are  a  very  large  number  of 
authorities  in  support  of  the  views  which  we  have  expressed 
[see,  inter  alia,  Choa  Lai  Bass  v.  Anant  Per  shad  Misser  0),  Jagat 
Chandra  Mozumdar  v.  Queen- Empress  (2),  Chandi  Pershad  v. 
Abdur  Rahman  (•"),  Empress  v.  Lachman  Singh  (4),  Empress  v. 
Clifton  (5),  Queen-Empress  v.  Nageehapp*  Pat  (6),  King-Emperor 
v.  Sobha  ii'am  (7;],  and  therefore,  npon  the  weight  of  authority, 
no  iess  than  upon  general  considerations,  we  hold  that  this  Couit 
has  under  section  43},  full  power  to  set  aside,  if  it  so  thinks  fit, 
the  order  cf  a  Magistrate  charging  an  accused  person  with  an 
offence. 

The  next  question  is  whether  upon  the  facts  of  the  piesent 
case  we  should  exercise  this  power.  This  is  a  matter  which 
has  very  considerably  exercised  our  minds,  especially  fs  wo 
unhesitatingly  accept  the  principle  th<*t  a  High  Court  should 
be  reluctant  to  interfere  in  cases  such  as  the  one  before  us.  Wo 
are  by  no  means  satisfied  that  the  action  of  the  present  accused 
was  entirely  beyond  euepici  in,  and  wo  are  not  prepared  to  say 
that  the  complainants  had  no  ground  for  alleging  sharp  practices 
on  his  part.  We  give  uo  opinion  either  way  upon  these  points. 
We  merely  state  that  there  are  elements  of  suspicion  in  the 
case.  But  we  have  no  hesitation  whatever  in  asserting  that  in 
all  such  cases  the  proper  tribunal  to  decide  questions  of  this 
kind  is  the  Civil  Court,  and  that  save  for  very  exceptional  reasons 
the  decision  of  the  Civil  Court  should  be  accepted  M  conclusive 
between  the  parties.  In  the  present  case  the  civil  dispute 
between  the  complainants  and  the  accused  was  a  matter  which 
could  be  adjudicated  upon  only  by  a  Small  Cause  Court.  It 
i^,  perhaps  a  matter  for  regret  that  this  was  fo,  and  it  may  be 
that  if  the  dispute  had  been  brought  before  an  or  J  i  nary  Civil 
Court  the  result  of  the  civil  litigation  between  tho  patties 
would  have  been  different.  Such  might,  or  might  not,  fa 
been  the  result,  but  the  fact  remains  that  tho  accused  had  to 
take  his  case  to  the  S  nail  Cause  Court  as  that  was  the  only 
Court  that  coul  1  entertain  his  claim.  He  has,  in  due  course 
of  lavr,  satisfied  that  tribunal  that  his  cl.iim  was  a  just  one,  and 
he  has  obtained  a  decree  which  is  final  aud  binding  upon  tho 
parties.  In  the  circumstauces  we  thiuk  it  woullbe  anomalous 
to  hold  that  it  was  open  to  tho  Criminal  C<>utts  to  go  behind 
the  findings  of  the  Civil  Courts  and    to   convict   of    cheating   and 

C1)  (1898)  I.  L.  R.  25   Cal.  233.  (*)  (1878    I    L,  R.  i 

(fj  1.1899)  I.  L.  R.  36  Col.  786,  790.  1S99.  19  All.  W.  -V  ! 

C)  1895  I.  L.  R.  22  Cul.  131.  ^>  (1896)  /.  L.  R  2 0  item,  c<i. 
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fraud  a  peison    who,  upon  the    very  game   facts,   bad  succeeded 
in  satisfying  the   Civil  Court  ■...  merits   of  the   case  of  the 

legality  of  his  claim.  Had  the  claim  been  decreed  upon  some 
technicality  and  apart  from  the  meiits  the  case  might  have  been 
different,  but  in  the  case  before  us  the  Small  Cause  Court 
decided  the  question  upon  the  evidence  adduced  before  it,  and 
so  far  as  all  Civil  Courts  are  coucerned  its  dicision  is  final  and 
binding.  We  think  that  this  decision  oaght  also  to  he  accepted 
by  the  Criminal  Courts  and  we,  therefore,  set  aside  the  order  of 
the  Magistrate  1st  class  charging  the  accused,  and  wedieet 
that  he  be  discharged.  We  might  add  in  concluskn  that  it  is 
a  very  sound  geueral  piiuciple  that  parties  should  rot  be 
encouraged  to  resort  to  the  Criminal  Courts  in  oases  in  which 
the  point  at  issue  between  them  is  one  which  can  more  appro- 
priately be  decided  by  a  Civil  'Court.  There  is  unfortunately 
a  tendency  on  the  part  of  persons  who  consider  themselves 
aggrieved  to  msh  to  the  Criminal  Courts  either  for  the  purpose 
of  obtaining  at  smr.ll  cost  to  themselves  a  elecision  on  matters 
-which  cnght,  in  the  ordinary  couise  of  things,  to  be  adjudicated 
upon  by  the  Civil  Couits  or  of  prejudicing  the  course  of  pro- 
ceedings already  instituted  or  about  to  be  instituted,  in  a  Civil 
Ccu:tby  the  other  side.  This  tendency  should  be  checked  and 
Criminal  Courts  should  be  on  their  guard  not  to  lend  their  aid  in 
cases  of  this  kind.  In  the  present  case  the  complainants  sought 
the  aid  of  the  Criminal  Cou  its  before  proceedings  w  ere  taken  by 
the  accused  in  the  Small  Caase  Court,  but  we  are  ef  opinion 
that  the  Magistrate  would  have  cxercsed  a  wise  discretion 
if  he  had,  of  his  own  motion,  stayed  proceedings  in  his  Court 
pending  the  decision  of  the  Civil  Court,  and  had  accepted  that 
decision  as  finally  settling  the  dispute  between  the  parties.  At 
the  best,  if  he  had  thereafter  proceeded  with  the  trial,  he  would 
almost  necessarily  have  felt  bound  to  acquit  the  accused,  for  if  a 
Civil  Court  had,  upon  the  same  fact?,  decided  in  the  latter's 
favour,  it  would  have  been,  if  not  ttchi.ically  wrong,  at.  all 
events  almost  impossible  for  a  Criminal  Court  to  hold  that  there 
was  no  doubt  whatever  about  the  accused's  guilt,  and  if  there 
was  a  doubt,  the  accused  would,  of  course,  have  been  entitled 
to  it. 

Revision  allowed. 
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No.  34- 

Before  Hon.  Mr.  Justice  Kensington. 

CROWN, 

Versus 

BAKHTAWAR-ACCUSED. 

Ciiminal  Revision   No.  1234  of  1910. 

Youthful  offender—  Reformatory —Reformatory  Schools  Act,  Till  of  1897 — Appeal 
Held,  that  no]  order  under   the   Reformatory  Schools  Act,  1897  an  be 
made  in  respect  of  a  youthful  offender  unle?s  and  until  a  dcfii.ite  sentence  of 
imprisonment  has  been  passed  against  Lim. 

Held,  also,  that  an  order  under  the  Act  that  the  offender  shall  be  sent  to 
a  reformatory  school  instead  of  undergoing  his  sentence  does  net  deprive 
the  offender  of  lis  oidinaxy  right  of   appeal  older  il.e  Ciimiial  law. 

Case  reported  by  S.  Wilhcrforce,  Esquire,  Sessions  Judge,  Ambala 
Division,  with  his  No.  2214  G.  of  29th  August  1910. 
Government  Advocate  for  Crown. 
Nemo  for  Accused. 

The  facts  of  this  case  are  as  follows  : — 

On  tic  18th  of  May  1910,  Pali  took  ont  rattle  of  Fatto, 
Mali  of  Sbadipur  to  graze.  In  tbc  evening  when  he  was  tak- 
ing them  back  ha  found  a  cow  missing.  On  immediate  scaicb, 
Tali  and  Fattn  came  across  tie  two  accused  B»  khtawar  aid 
Hamelu  taking  the  cow  away  about  half  a  mile  off.  On  teeing 
them  the  accused  ran  off  and  left  the  cow.  The  accused  Iftre 
arrested  on  the  following   day. 

The  accused,  on  conviction  by  Major  C.  H.  Buck,  exercising 
the  powers  of  a  magistrate  of  the  district  in  the  Katnal 
District,  was  sentenced,  by  order,  dated  2nd  of  June  1910,  under 
section  379  of  the  Ii  dian  Fenal  Code,  to  detention  at  the  Re- 
formatory School,  Delhi,  until  he  reached  the  age  of  18. 

The  proceedings  are  fonvarded  for  revision  on  the  folloiring 
grounds  :— 

One  Bakbtawar  age  14  together  with  Hamelu  a  youth  of 
20  were  convicted  by  a  magistrate  of  an  offence  under  section 
379,  Indian  Penal  Code  for  the  theft  of  a  cow.  The  proceedings 
were  forwarded  to  the  District  Magistrate,  Karnal,  for  measuies 
to  be  taken  against  Bf.khtawar  nnder  section  8  of  Act  VIII  of 
1897.  The  District  Magistrate  ordered  that  Bakbtawar  should 
be  detained  at  the  Reformatory  School,  Delhi,  until  be  reached 
the  age  of  18.  Ko  sentence  of  imprisonment  was  passed  As  no 
fentenco  of  imprisonment  was  passed  Bakbtawar  could  not  be 
Bent.to  the  Reformatory  School  "  instead  of  undergoing  such  sen- 
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tence."     The   Crown  applies  for  the  legalisation  of  this  defective 
order. 

I  doabfc  if  this  order  of  the  District  Magistrate  was  justifiable 
in  view  of  the  fact  that  the  offence  committed  by  Bakhtawar 
was  his  first  offence  and  not  a  every  serious  one.  In  my  opinion 
section  l>62  Criminal  Procedure  Code,  might  well  have  been 
applied  to  this  case. 

I  therefore  forward  the  proceedings  under  section  438, 
Criminal  Procedure  Code  with  the  recommendation  that  the 
illegal  order  of  the  District  Magistrate  be  quashed  and  that 
Bakhtawar  be  released  on  entering  into  a  bond  of  Rs.  ICO  to  appeal 
and  receive  sentence  when  called  upon  for  one  year  anl  mean- 
while  to  keep  the  peace  and  be  of  good  behaviour.  If  this 
recommendation  is  not  approved  of  I  suggest  that  Bectiou  31 
of  Act  VIII  of  1897  bo  applied. 

The  order  of  the  learned  Judge  was  as  follows  :— 

Kensington,  J. — The   circumstances   under    which   this   case    25f/j  Nov.  1910. 
comes    before  the  Chief  Court  for  revision  are  sufficiently   stated 
in  the  order  of  reference   by   the   learned    Sestiorjs   Judge.     Pro- 
ceedings for  revision    have    been    taken    at    the    instance    of    the 
Crown  as  explained  by  the  learned  Government  Advocate. 

The  boy,  Bakhtawar,  aged   14,  was  convicted  with    his  elder 
brother,   Hamelu»    aged  20,    by   a   Tahsildar    Magistrate    under 
eection  379,    Indian  Penal    Code,  on   a  charge    of  cattle   theft. 
The   proceedings  were     submitted    to    the    District    Magistrate. 
under    section   349,      Crirniral     Procedure   Code.     TLe    District 
Magistrate  sentenced  the    principal    offender  Hamelu   to   whip- 
ping only,  from  which    it    my  be  inferred  that  he  did  not  consider 
the    offence  one  for  which  a  sentence  of  imprisonment  was  required. 
As   regards    Bakhtawar     he   passed  no   sentence  at  all,  but  sum- 
marily directed   that   the  boj>   be  sent  to  the   Reformatory   till 
attaining  the  age  of  18.     It  appears  that  the  boy  has   since   been 
an  inmate  of  the  Reformatory  for  some  five  months    and  that   ho 
is  still  there. 

The  District  Magistrate's  proceedings  are  irregular.  He 
was  bound  to  pass  a  definite  sentence  of  imprisonment  on  Bakh- 
tawar before  miking  any  orier  under  Act  VIII  of  1897.  His 
omission  to  do  so  not  only  invalidates  the  order  sending  the 
boy  to  the  Reformatory  but  also  constitutes  a  great  injustice 
on  the  boy.  No  sentence  having  been  passed  the  boy  is  deprived 
of  his  ordinary  right  of  appeal  under  the  criminal  law.    There 
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is    nothing   in    Act   VIII    of  1897   which   deprives   a   convict  of 
such   right,  and   all  that  is   provided  by   section    16   of  the  Act 
is   that    where     proceedings   on    trial    are    complete  up   to  and 
including    the   stage   of  a    sentence   of  imprisonment,   there  can 
be   no  interfeience    with  a  subsequent  order  directing  him  to  be 
sent    to  a    reformatory.     In  this  connection  the  ruling   in    Earn 
Singh  v.  King  Emperor  ('),  should   be  referred   to.     The  Crown 
has   asked  that  some  order    be   now   passed  which  shall   legalize 
the   proceedings,   fo  as  to   justify  the    Rtformatoiy   authorities 
in    retaining   chnrge  of  the  boy,  if  he    is    to  be  re'a:ned.     I    am 
unable  to   p  .63  any  such  order,    as    it    appears   to  me  perfectly 
clear   that  even  if  the  District  Magistrate  had  passed  a  sentence 
in  the   c.S'3  it  would  not    have    been   one   of    imprisonment.     As 
already   shown  imprisonment    was  consideied    unsuitable  in  the 
case    of    the   principal   offendir,  and    would    have  been  utterly 
unsuitable   in  the  case  of  a  boy  of    14,  who,     whatever  he   did, 
must   have    been  acting  under  the  influence  of  his  elder  brother. 
I  can  scarcely    believe  that  the  District   Magistiate  when  pass- 
ing  sentence  would  have   ordered  Bnkhtawar  to  be    imprisoned, 
and  if  he  had  done  so,  a  sen' once   so  improper  under  the  circum- 
stances  of  the   case    would  almost  certainly  have  been  set  asido 
lither   on   appeal  or    revision.     If  the   District    Magistrate    had 
preceded    aecoiding  to  law,  he  would    apparently    have  at  most 
sentenced    Bakbtawar  to  whipping    as  a   juvenile   offender,  just 
as  he    actually  did  sentenco    Hamclu,    or  preferably   he    would 
have  dealt  with  the   case   under   section    31  (1)  (a)  or  (b)  of  the 
Reformatory  Act 

Tho  illegality  of  the  Distiict  Magistrate's  proceedings  is  so 
patent  that  even  if  Bakhtawar's  conviction  was  proper,  it  would 
have  been  necessary  to  set  them  aside  as  not  boing  covered  by 
sections  8,  9  and    16  of  tho    Reformatory  Act. 

The  whole  case  is  however  now  before  me  on  revision 
and  after  examining  the  rccoid  I  caunot  agree  that  Bakhtawar's 
conviction  is  jusiifled,  whatever  the  conclusion  may  be  as  to 
Hamelu.  The  cow  in  question  strayed  while  returning  in  the 
evening  from  grazing.  There  was  an  immediate  search,  and 
it  was  found  half  a  mile  from  the  village  being  driven  by  the 
two  accused,  who  are  Ja*s  of  the  village.  Hamelu  may  possibly 
have  intended  theft,  or  more  correctly  criminal  misappropriation, 
hut  there  is  uo  good  reason  for  assumiug  that  the  younger 
brother    shared    his   intentions.     Bakhtawar    would    naturally, 
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being  a  mere  child,  do  whatever  his  grown-up  brother  told  lira, 
without  knowing  what  was  meant,  and  bis  returning  to  the 
Tillage  at  once  after  recovery  of  the  cow  indicates  ignorance 
that  he  had  done  anything  wrong.  His  conviction  is  set  aside 
as  improper  on  the  scanty  evidence  available.  It  is  directed 
that  he  be  discharged  from  the  Reformatory  without  delny,  and 
restored  to  his  parents  or  gnaidians  in  the  village  under  suitable 
arrangements  for  his  protection   ou  the  way. 

Iievisioji  allowed. 


jfinaimal  (tatmtsainner,  fJunjab. 
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No-  t 

Before  Hon.  Mr.  J.    M.  Douie,  Financial  Commissioner. 

ATTAR  SINGH— (Plaintiff) -PETITIONER, 

Versus 

SANT   SINGH  AND  LACHMAN  SINGH—  (Defendants)— 

RESPONDENTS. 

Revision  No.  40  of  1909-10. 

Succession — Pattidari  jagirs   in   the    Cis-Sutlej    districts— Adopted    son. 

Held,  that  the  right  of  adoption  has  not  been  recognized  in  the  case 
of  pattidari  jagirs  in  the  Cis-Sutlej  districts.  Even  in  the  case  of 
major  jagirdars,  the  right  of  adoption  only  exists  by  special  grant, 
made  in  certain  cases  by  the  Government  of  India  under  rules, 
approved  by  His  Majesty's  Secretary  of  State  in  1902. 

Petition   for  revision   of  the    order   of  Colonel   H.  8.  P.    Varies, 
Commissioner  of  Jullundur,  dated  \Sth  September  1909. 

ORDER. 

The  Financial  Commissioner. — The  orders  passed  are  ZOth  Nov.  1909. 
correct.  The  right  of  adoption  has  not  been  recognized  in 
the  case  of  pattidari  jagirs  in  the  Cis-Sutlej  districts. 
Even  in  the  case  of  major  jagirdars,  the  right  of 
adoption  only  exists  by  special  grant,  made  in  certain  cases 
by  the  Government  of  India  under  rules  approved  by  His 
Majesty's  Secretary  of  State  in  1902.  It  may  be  noted  that 
even  among  chiefs  in  the  Cis-Sutlej  territory  it  is  doublfol 
-whether  a  right  to  adopt  was  recognized.  Sir  Henry  Lawrence 
and  Sir  Lepel  Griffin  (see  Rajas  of  the  Punjab,  page9  225-226) 
both  Btated  emphatically  that  no  such  right  had  ever  existed. 
The  right  has  been  granted  to  the  Phulkiaa  Rajas  by  their 
sanads,  but  Lord  Canning  at  first  lefused  the  request  of  the 
Rajas  to  be  permitted  to  adopt  on  the  ground  that  the  concession 
would  be  an  innovation  on  the  custom,  which  had  always 
prevailed  among  the  chiefs  of  the  Cis-Sutlej  territory. 
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No  2- 

Before  Eon.  Mr.  J.  M.  Douie,  Financial  Commissioner. 

IMAM  DIN  AND  ANOTHER,— (Defendants)— PETITIONERS, 

Versus 
JIWAN  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Revision  No.  22  of  1S09-10. 

Revision,  grounds  for— Wrong  decision  as  to  res  judicata— Financial 
Commissioner's  discretion  unfettered. 

Heldt  that  a  wrong  decision  as  to  res  judicati  is  a  good  ground  for 
revision,  if  it  prevented  a  case  being  heard  on  the  merits  but  the  Financial 
Commissioner's  discretion  to  exercise  revisional  powers  in  any  case  is  quite 
unfettered,  and  the  broad  principle  to  follow  is  to  interfere  only  when  a 
refusal  to  interfere  would  result  in  injustice  or  failure  of  justice. 

Petition  for  revision  of  the  order  of  Colonel  C.  G.  Parsons,  Offg. 
Commissioner,  Lahore  Division^   dated  \4cth    August  19(j9. 

Daulat  Ram,  for  petitioners. 

Ganga  Ram,  for  respondents. 

The  fol'owing  judgment    was  delivered  by 

2nd  April  1910.  Tbe      Financial     Commissioner.— In    this   case   we     have 

to   go   batk   to   the  suit     brought     by     the     landlords    against 
the     tenants     and      decided     by    the    Financial    Commissioner 
on    appeal    by     his    order,     dated      22ud       November      1888. 
He  held  that  the  tenants  were  section  6  tenants  and  that  tbe  rent 
decreed   against   them    should   be  "  reduced  to  a  rent  calculated 
"  at  the  Government  revenue  plus  cesses  plus  12  annas  per  rupee  as 
"  Government  revenue."     He  added.  :  "  Tbe  exact  rent  will   be 
"worked  out  in  each  case."     The  suit,   was  one  for  enhancement 
of    rent.     The   land  revenue  was  revised  with  effect  from   kbarif 
1889.    The  Settlement  Officer  should,  in  my  opinion,  have  revised 
tbe  rent   under   section   27  of  the  Tenancy  Act,  so  as  to  bring  it 
up   to    a  rent  equal   to  the  new  land  revenue  and  cesses  plus  12 
annas  per  rupee  of  laud  revenue  as  malikana.     The  landlords  by 
suit   claimed  that   rate  of  rent.     The  Collector,  Colonel  Hutchin- 
son, held  that  as  the  Financial  Commissioner  bad  given  a  decree 
for   a    particular  amount    of   rent   in   each  case,  the  calculation 
being   based   on    the   old  revenue,  they  could  only  get  their  rent 
based   on   the   new   revenue  as    the   result   of   bringing  a  fresh 
enhancement  suit.     That  decision   teems   to   me   to   have    been 
erioiHous,   but   the   landlords    would   appear  to  have  acquiesced 
in  it   till  ro-asaessmoat  operations  were  again  started.     In  1907 
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they  applied  to  the  Collector  to  have  the  entry  as  to  rent  in]£the 
record-of -rights  coirected,  and  finally  this  was  cone.  They  then 
sued  for  rent  at  the  new  rate  and  got  a  decree  from  the  Assistant 
Collector  for  one  year's  rent,  though  the  tenants  pleaded  Colonel 
Hutchinson's  judgment.  The  present  Collector,  Mr.  King,  ac. 
cepted  the  tenant's  appoal.  He  did  not  in  his  judgment  speci- 
ally refer  to  Colonel  Hutchinson's  decision,  and  the  reasons  for 
his  own  decision  are  not  very  clearly  stated.  The  Commissioner 
Colonel  Parsons,  on  appeal  held  that  in  the  Settlement  record  of 
1889  the  rent  should  have  been  adjusted  under  the  provisions 
of  section  27  of  the  Tenancy  Act.  He  declined  to  follow  Colonel 
Hutchinson's  decision,  and  restored  the  order  of  the  Assistant 
Collector.  He  makes  no  specific  mention  of  the  question  whe- 
ther Colonel  Hutchinson's  decision  that  the  only  rent  that  could 
be  decreed  till  the  landlords  brought  a  fresh  enhancement  suit 
made  the  subject-matter  of  the  rent  suit  with  which  I  am  now 
dealing  res  judicata.  My  own  view  is  that  it  did.  The  result 
is  that  I  hold  the  Commissioner's  order  is  on  the  merits  quite 
right,  but  that  he  either  overlooked  the  res  judicata  question  or 
decided  it  wrongly.  A  wrong  decision  as  to  res  judicata  would 
naturally  be  a  good  ground  for  revision,  if  it  prevented  a  case 
being  heard  en  the  merits.  Exactly  the  reverse  of  this  has 
happened  here.  My  discretion  to  exercise  revisional  powers  in 
any  casa  is  quite  unfettered,  and  the  broad  principle  to  follow 
is  to  interfere  only  when  a  refusal  to  interfere  would  result 
in  injustice  or  failure  of  justice.     That  is  not  the  case  here. 

Application  rejected. 

Parties   will  pay  their  own  costs  in  view  of  the  circumstances 
of  the  case. 


No.  3. 

Before  the  Hon.  Mr.  J.  M.  Douie,  Financial  Commissioner. 

HAR  LAL— (Defendant)— APPLICANT, 

Versus 

MUSSAMMAT  GOHRI-(Defbndant)  ] 

and  I  RESPONDENTS. 

SOCHET  (J— (Plaintiff)  J 

Revision   No.  16  of  1909-10. 
Punjab  Tenancy  Act,  XVI  of  1887,  sections  60   and  77  (3),  (h)— Transfer    of 
occupancy   rights   by  widow— Suit    by    landlord  for  disposiession    of  vendee- 
Parties   and  limitation  for    such   suit,— Indian    Limitation  Act,   XV  of  1877» 
Article  Hi. 


^  BEVENUE  JUDGMENTS  -No.  3.  [  Bboobd, 

Held,  that  in  a  suit  against  the  vendor  and  vendee  of  a  right  of  occupancy 
for  dispossession  of  the  vendee,  if  the  suit  succeeds,  the  decree  is  one  for 
possession  as  against  the  vendee.  The  mere  fact  that  the  word  "dispossession" 
is  used  in  section  77  (3)  (h)  of  the  Punjab  Tenancy  Act,  1887,  and  the  word 
"  possession"  in  Article  144  of  the  Second  Schedule  of  the  Indian  Limitation 
Act,  1877,  makes  no  difference  therefore  when  a  landlord  specifically  sues  for 
the  dispossession  of  the  vendee,  Article  144  of  the  Indian  Limitation  Act, 
applies. 

Held,  also  overruling  Prem  Singh  v.  Jamit  Singh  ('),  that  section  60  of  the 
Punjab  Tenancy  Act,  1887,  makes  transfers  under  any  section  of  Chapter  V 
including  section  59  (3),  "  voidable  at  the  instance  of  the  landlord  "  who 
alone  can  enforce  his  rights  in  the  Revenue  Court  by  bringing  a  suit  under 
section  77  (3)  (It)  of  the  Punjab  Tenancy  Act,  and  that  a  reversioner  of  the 
widow's  deceased  husband  cannot  be  added  as  a  plaintiff  as  he  is  not  a  land- 
lord. H9  has  his  remedy  in  a  Civil  Court  if  the  landlord  takes  no  action  or 
the  widow  abandons  the  land. 

Application  for   revision  from    the     order   of  the     Commissioner, 
Jullundar  Division,  dated  the  28th  September,  1909. 

Amrit  Lai  Roy,  for  petitioner 

Dani  Chand,  for  respondent. 

ORDER. 

ISth  April  1910.  Thk  Financial    Commissioner.— The    suit  was   brought   by 

Sochetu,  one  of  the  landlords,  to  dispossess  defendant  II, 
Har  Lai,  vendee  of  occupancy  rights  of  Mussammat 
Gauhri,  who  had  a  childless  widow's  life  interest  in    the  holding 

*  *  *  *.  In  the  Court  of  the  Assistant 
Collector  it  was  held  that  the  claim  was  barred  by  limitation 
tinder  Article  120  of  Schedule  II  of  the   Limitation  Act.     *         • 

*  *.  Suchetu,  the  landlord,  appealed,  and  the  Collector 
accepted  his  appeal.     The  Collector  held — 

(a)     *  *  •  *  *  * 

(6)     that  the  limitation  was  12  years  under  Article  l-i-4  ; 
(c)     «  #  #  #  •  # 

Har  Lai  appealed  to  Commissioner  alleging  (a)  that  the  suit 
was  barred  under  Article  120  ; 

(6)     *  *  *  *  *  * 

(c)     *  •  •  *  •  * 

The  Commissioner  held  that     *         *         #         #      the   suit 
was  not  barred  by  limitation. 


0)  *  P.  R,  1900,    BiV. 


June  1910.  J  REVENUE  JUDGMENT— No  3. 


I  shall  first  deal  with  the  question  of  the  period  of  limitation 
applicable  to  a  suit  for  dispossession  of  a  vendee  of  a  right  of 
occupancy  under  section  6  of  the  Tenancy  Act,  when  the  sale  is 
made  without  the  written  consent  of  the  landlord. 

Among  the  suits  reserved  for  Revenne  Courts  in  section  77  (3) 
of  the  Tenancy  Act  are  : 

(7i)  "  Suits  by  a  landlord  to  set  aside  a  transfer  made  of  a 
right  of  occupancy  or  to  dispossess  a  person  to  whom  such  a 
transfer  has  been  made,  or  for  both  purposes. 

The  landlord  has  his  choice  between  three  kinds  of  suits,  and  in 
the  present  case  his  suit  was  for  the  dispossession  of  the  vendee, 
The  applicant's  counsel  quoted  Earn  Chand  v.  Muhammad  Khun {}) 
and  Jiican  Singh  v.  Maharaja  Jaggat  Singh  (2).  The  former 
relates  to  a  suit  for  a  declaration  that  a  Hale  of  occupancy  right 
was  void.     Thero  is  an  obiter  dictum  in  the  second. 

"  I  may  here  note  that  the  period  of  limitation  for  bringing 
a  suit  to  void  a  voidable  transfer  is  6  years  (see  Ram  Chand  v. 
Muhammad  Khan  (}). 

The  Respondents'  counsel  ha<^  quoted    Ghulam  Jilani   Khan, 
v.  Muhammad  Hussan  (3),    (piobably  Sultan  v.  Ilahi  Bakhsh  (*) 
is  meant),  Tlahiyav.  Ganda  Singh  (5),  Ttada  v.  Harnam  Singh  (6), 
Baz  Khan  v.  Sultan  Malik  (")• 

It  was  argued  for  applicant  that  a  suit  for  dispossession  was 
quite  different  from  a  suit  for  possession,  and  that  suit  was  one 
"  for  which  no  period  of  limitation  is  provided  elsewhere  in  this 
schedule,"  and  therefore  Article  120  applies.  In  a  suit  against 
the  vendor  and  vendee  of  a  right  of  occupancy  for  dispossession  of 
the  vendee  the  decree,  as  in  the  present  case,  if  the  suit  succeeds, 
is  one  for  possession  as  against  the  vendee,  The  mere  fact  that 
the  word  "  dispossession  "  is  used  in  section  77  (3)  (h)  of  the 
Tenancy  Act,  and  the  word  "  possession  "  in  Article  144  of 
Schedule  II  of  the  Limitation  Act,  makes  no  manner  of  difference. 
The  landlord  could,  if  he  pleased,  have  sued  for  a  declaration 
that  the  deed  was  invalid  and  refrained  from  any  action  to  oust 
the  vendee  during  the  vendor's  life  time.  But  he  sued  specifi- 
cally for  the  dispossession  of  the  vendee.  Article  144  applies 
and  the  period  of  limitation  is  12  years. 


(>)  135  P.  R„  1888.  (4)  73  P.  R.,  1894  F.  B. 

(*)  1  P.  R.,  1898.  Rev.  (5)  116  P.  R.,  1890,  P.  B. 

C6)  74  P.  R.,  1894,  P.  B.  (6)  18  P.  E..  1895,  F.  B. 

i')  43  P.  R.,  1901. 


REVENUE  JUDGMENTS-No.  3.  r  RbcoBd 


In  Parem    Singh   v.    Jamiat    Singh  (*),    Sir    Lewis  Tapper 
*     held,  no  doubt  quite  truly,  that    the   provision    in 
bisection   59    (3)    of,  the  Tenancy  Act  was  framed   mainly    in   the 
interests  of  the  reversioners.     He   held   further  that    ■  in   order 
"  to  give  full  effect  to  section  59  (3)  in  all  cases  brought   by  land- 
"  lords  for  possession  by   cancellation  of  a  transfer  of  a  right   of 
"  occupancy  made  by  a   widow  the  reversioners  of   her  deceased 
"  husband,  if  any,  should  be  summoned,  and,  if  they  consent,  should 
"  be  made  plaintiffs,  for  in  the  event  of  the  transfer  being  cancelled 
"  the  reversioners   are  entitled  to  possession,   and   the   landlords 
"  only  if  the  former  waive  their  claim  or  there  are  no  reveibioners. 
"  To  hold  that   the  landlords  are  so  entitled  without  regard  to  the 
"  claims  of  reversioners  would  be  to  allow  widows  in  collusion  with 
"  their  landlords  to  make   a  spurious   alienation    to  some  of   the 
"  latter  for  the  purpose  of  enabling  the  whole  body  to  extinguish 
"  the  occupancy  right."  It  seems  to  me  that  this  finding  does  not 
properly  distinguish  between  the  rights  of     landlords  and   the 
rights  of  reversioners.     Section  60  of   the  Tenancy   Act   niakes 
transfers   under    any   section    of   Chapter  V   including    section 
59  (3)  "  voidable  at  the  instance   of   the   landlord."     The  land 
lord  enforces  his  right  in  the  Revenue  Court  by  bringing  a  suit 
under  section  77  (3)  (h)  of  the  Tenancy  Act,  I    cannot   see   how 
a  reversioner  can  possibly  be  added    as   a  plaintiff.     He  is   not 
a  landlord,  and   only   landlords    can  bring    suits   under  section 
77  (3)  (h).     He  has  his  own  remedy  of  course.     If  the  landlord 
takes  no   action    the   reveisioner   can    sue   tho   widow    and  the 
transferee  in  the  Civil  Court  to  have  the   transaction   cancelled. 
Ishar  Singh  v.  Lai 'Singh  (2). 

If  the  widow  is  out  of  possession  he  can  also  sue  her  and 
the  transferee  in  the  Civil  Court  for  possession  of  the  laud  on 
the  ground  that  the  widow  has  "abandoned"  the  land  (section 
59  (1)  (o)  and  that  the  transferee  has  no  right  to  possession.  U 
the  landlord  has  by  suit  in  the  Revenue  Court  got  possession  of 
the  land  as  against  the  transferee  and  the  widow  makes  no 
effort  to  regain  possession,  he  can  sue  the  landlord  for  possession 
on  the  ground  that  the  widow  has  abandoned  the  laud  and  that 
on  her  abandonment  the   reversioner  is   entitled   to   possession 

#  Didaru  v.  Banna  (»),  does 
not  bar  the  suit,  for  the  law  absolutely  forbids  transfers  by 
widows. 


(»)  4  P.  R.  1900,  Rev.  (>>  39  P.  R.  1898 

(3)  31  P.R,  189U,  F.  B. 


Jdnb  1910]  REVENUE  JUDGMENTS-No.  5. 


No- 4- 

Before  Hon.  Mr.  J.  M.  Douie,  Financial  Com- 
missioner. 

GIRDHARI   RAM— (Decree-Holder)— PETITIONER, 
Versus 

MEHR  KHAN  AND  ANOTHER— (Judgment-Debtor)— 
RESPONDENT. 

Revenue  Revision   No,  207  of  1909-10. 

Civil  Procedure  Code,  Act  V  of  1908 — Sale  of  land  tn  execution  of  decree — 
Sanction  of  Commissioner. 

Held,  that  the  special  rule  framed  under  the  Civil  Procedure  Code  of 
1882,  sectioD  327,  having  become  inoperative  since  the  enactment  of  Civil 
Procedure  Code,  1908,  the  sanction  of  the  Commissioner  of  the  division  is  no 
longer  required,  as  a  condition  precedent  to  the  sale  in  eKecution  of  decree 
of  land  applied  to  agriculture    or  pastoral  purposes. 

Revision  from  the  order  of  C.  J.  Halifax,  Esquire,  officiating  Com- 
missioner, Raicalpindi  Division,  dated  the  6th  June  1909. 

ORDER. 

The  Financial  Commissioner.— The  special  rule  under  which 
the  Collector  reported  the  case  to  the  Commissioner  was  one 
in  force  under  the  2nd  clause  of  section  327  of  the  Civil 
Procedure  Code  of  1882.  That  section  was  not  re-enacted  in 
the  Civil  Procedure  Code  of  1908,  which  came  into  force  on 
1st  January  1909,  from  which  date  the  special  rule  became 
inoperative.  The  sanction  of  the  Commissioner  of  the  division 
is  no  longer  required  as  a  condition  precedent  to  the  sale  in 
execution  of  decree  of  land  applied  to  agriculture  or  pastoral 
purposes.     Case  returned  to  Commissioner. 


No.  5. 

Before  Hon,  Mr,  J.  M.  Douie,  Financial  Commissioner. 
RAJA  RAM— (Judgment-Debtor)— PETITIONER, 

Versus 
DURGA  DUT— (Decree-Holder).— RESPONDENT. 
Revision  No.  27  of  1909-10. 

Execution  of  decree— Attachment  of  land  by  Civil  Court — Submission    of 
record  t>  Collector  for  intervention  — 2fo  appeal _  if  Collector  refuses. 


^  REVENUE  JUDGMENTS— No.  5.  [Rboo 

Held  that,  where  in  execution  of  a  decree  after  attaching  agricultui 
land,  a  Civil  Court  sends  the  record  to  the  Collector  it  amounts  to  an  ord 
enquiring  from  the  Collector  whether  he  wishes  to  intervene  under  section  ' 
Civil  Procedure  Code,  Act  V  of  1908,  and  that  no  appeal  lies  against  the  or 
of  the  Collector  if  he  refuses  to  intervene. 

Petition  for  revision  of   the  order   of  A.    Meredith,    Esquiy 
Commissioner,  Delhi  Division,  dated  the  1  ith  June  1909. 

Obburd,  for  petitioner. 

Jai  Lai,  for  respondent. 

The  order   of   the   learned   Financial   CommisBioner   was 
follows : — 

QGth  M      1910  ^HE    F,NANCIAL    Commissioner.— Thu   Commissioner's  ord 

cannot  stand.  The  Civil  Court  by  order,  dated  28th  Augu 
1908  sent  the  file  to  the  Collector  after  attaching  the  land.  Tl 
must  bo  taken  as  an  order  enquiring  from  the  Collector  whether 
wished  to  intervene  (paragraph  3  on  page  330  of  Land  Adminisl 
tion  Mauual).  The  Collector  by  order  dated  19th  October  19' 
declined  to  intervene.  There  is  no  appeal  against  that  ord. 
Had  the  Colleotor  informed  tho  Civil  Court  that  he  desired  to  i 
tervene  and  the  Civil  Court  had  decided  to  authorise  him  to  do 
(paragraph  5  on  page  330  of  Land  Administration  Manual),  th 
any  orders  passed  subsequently  by  the  Colleotor  in  exercise  oft 
authority  conferred  by  the  Court  would  have  been  subject 
appeal  under  the  rule  published  in  Punjab  Government  Notific 
tion  No.  186,  dated  23rd  September  1895,  and  reproduced  in  pai- 
graph  7  on  page  333  of  the  Land  Administration  Manual.  T 
Commissioner  had  no  jurisdiction  and  bis  order  must  be  t 
aside. 
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